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ENDANGERED  SPECIES  ACT  AMENDMENTS 


WEDNESDAY,  SEPTEMBER  20,  1995 

House  of  Representatives, 

Committee  on  Resources 

Washington,  DC. 
The  committee  met,  pursuant  to  call,  at  11:10  a.m.,  in  room 
1324,  Longworth  House  Office  Building,  Hon.  Richard  W.  Pombo, 
presiding. 

STATEMENT  OF  HON.  RICHARD  W.  POMBO,  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  PoMBO.  This  hearing  will  come  to  order.  We  are  going  to  go 
ahead  and  get  started.  I  would  like  to  welcome  everybody  here 
today.  I  have  a  brief  opening  statement  and  then  someone  from  the 
minority  side  will  also  have  an  opening  statement,  then  we  will 
move  as  expeditiously  as  possible  into  the  panels. 

This  hearing  is  scheduled  today  on  the  Endangered  Species  Con- 
servation and  Management  Act,  H.R.  2275.  I  sincerely  appreciate 
the  willingness  of  the  Chairman  to  address  this  extremely  impor- 
tant issue  and  the  leadership  he  has  shown  in  making  this  bill  one 
of  the  top  legislative  priorities  of  the  104th  Congress. 

I  am  happy  to  have  co-authored  this  legislation,  which  has  the 
bipartisan  support  of  117  of  our  colleagues.  I  would  also  like  to 
thank  the  Chairman  for  allowing  me  to  serve  as  Chairman  of  the 
Endangered  Species  Act  Task  Force.  I  appreciate  having  had  the 
opportunity  to  provide  the  committee  an  extensive  review  and  anal- 
ysis of  the  problems  associated  with  the  current  Endangered  Spe- 
cies Act. 

Finally,  I  would  like  to  thank  all  of  those  who  participated  in  the 
task  force  hearings  for  taking  the  time  out  of  their  busy  schedules 
to  see  firsthand  how  the  ESA  is  being  implemented  in  the  different 
regions  of  the  country. 

The  Endangered  Species  Act  Task  Force  held  seven  field  hear- 
ings from  coast  to  coast,  and  three  more  in  Washington,  D.C.,  dur- 
ing March,  April  and  May  of  1995.  In  fact,  the  task  force  held  more 
field  hearings  on  the  ESA  in  three  months  than  in  all  of  the  pre- 
vious 22  years  since  the  Act  was  signed  into  law  in  1973.  In  addi- 
tion, the  task  force  has  received  letters  and  comments  from  thou- 
sands of  concerned  citizens  nationwide.  H.R.  2275  was  created  from 
the  ideas  and  suggestions  provided  by  the  161  witnesses  and  the 
thousands  of  letters  received  during  these  hearings. 

The  current  Endangered  Species  Act  celebrates  its  23rd  birthday 
this  year,  and  has  been  due  for  a  rewrite  since  1992.  Like  many 
other  conservation  laws,  it  has  become  outdated  and  outmoded  by 
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advances  in  science  and  technology.  Numerous  scientific  experts 
have  recognized  that  there  are  some  species  that  should  not  have 
been  listed  and  some  species  that  simply  cannot  be  saved. 

At  the  same  time  the  Act  has  been  inflicting  a  disproportionate 
amount  of  sacrifice — human,  economic  and  social — at  an  enormous 
cost.  Make  no  mistake,  I  believe  in  the  goals  of  the  Endangered 
Species  Act.  I  also  believe,  however,  that  it  must  be  comprehen- 
sively rewritten  to  restore  this  law  to  its  original  intent.  H.R.  2275 
is  the  correct  path  to  that  reform. 

The  current  ESA  imposes  stifling  command  and  control  bureau- 
cratic regulations  to  accomplish  the  goal  of  species  conservation. 
This  is  no  longer  necessary  in  an  era  of  new  environmental  aware- 
ness on  the  part  of  the  American  people.  People  want  to  save  spe- 
cies and  want  incentives  to  do  them,  not  conflict  and  controversy. 

H.R.  2275  bases  conservation  efforts  on  the  best  possible  science 
to  restore  the  faith  of  the  public  in  decisions  made  by  the  govern- 
ment. The  bill  bases  listing  decisions  on  current  factual  information 
and  requires  an  adequate  peer  review  of  £ill  of  the  data.  It  also 
makes  all  of  the  data  used  in  the  listing  process  open  to  the  public. 
It  also  encourages  voluntary  measures  to  protect  species  including 
cooperative  management  agreements,  habitat  reserve  grants,  land 
exchanges,  and  habitat  conversation  planning.  This  represents  a 
dramatic  positive  shift  from  the  current  law. 

The  current  Act  imposes  burdens  on  individual  private  land- 
owners when  biologically  valuable  resources  are  discovered  on  their 
property.  Since  it  does  not  recognize  constitutionally  protected  pri- 
vate property  rights,  the  ESA  gives  landowners  no  incentive  to  har- 
bor endangered  species.  Instead,  it  places  the  costs  and  the  burden 
of  species  conservation  not  on  society  as  a  whole,  but  on  the  backs 
of  private  property  owners. 

H.R.  2275  protects  private  property  rights.  It  recognizes  that  the 
goal  of  species  conservation  is  a  societsil  benefit,  therefore  society 
should  bear  the  costs.  By  punishing  private  property  owners  for 
having  endangered  species  on  their  property,  we  have  caused  peo- 
ple to  fear  the  Endangered  Species  Act,  not  embrace  it. 

Specifically,  H.R.  2275  compensates  property  owners  when  the 
restrictions  imposed  by  this  law  diminish  the  value  of  their  land 
by  20  percent  or  more.  Of  course,  it  honors  all  local  zoning  and  nui- 
sance laws  of  the  states  in  the  process.  By  recognizing  property 
rights,  landowners  will  no  longer  fear  having  endangered  species 
on  their  land.  The  result  will  be  an  unleashing  of  the  conservation 
ethic  within  our  nation's  landowners  and  the  dramatic  enhance- 
ment of  our  rich  biological  heritage. 

The  current  ESA  focuses  on  the  preservation  of  undeveloped 
land,  while  discouraging  good  management  efforts  to  increase  spe- 
cies populations.  The  success  of  the  peregrine  falcon,  for  example, 
would  not  have  been  realized  if  it  weren't  for  the  captive  breeciing 
program  for  that  species.  TTie  ESA  must  be  improved  to  allow  for 
greater  use  of  similar  efforts. 

H.R.  2275  recognizes  that  our  efforts  to  save  species  should  in- 
corporate the  innovative  ideas  emerging  from  the  American  people. 
It  utilizes  scientific  advances  in  captive  breeding  and  species  propa- 
gation programs  to  restore  threatened  or  endangered  species  to 
greater  numbers  and  return  them  to  the  wild.  Advances  in  sci- 


entific  technology  are  welcome  and  encouraged  in  this  law,  not  hin- 
dered with  rigorous  paperwork  and  senseless  bureaucracy. 

The  current  Endangered  Species  Act  has  been  driven  not  by  biol- 
ogy, but  instead  by  the  courts  and  the  manipulation  of  the  public 
participation  provisions  in  the  law.  For  example,  the  public  process 
to  petition  a  listing  of  a  species  requires  little  scientific  data  yet  re- 
quires the  Fish  and  Wildlife  Service  to  undergo  extensive  analysis 
to  determine  whether  or  not  a  species  should  be  considered  for  list- 
ing. 

In  addition,  as  the  spotted  owl  fiasco  makes  clear,  frivolous  law- 
suits have  contributed  not  to  the  conservation  of  endangered  spe- 
cies, but  instead  to  the  economic  and  social  upheaval  of  our  rural 
communities. 

The  bill  encourages  public  participation  but  in  a  more  positive 
constructive  manner  than  the  current  law.  It  makes  all  scientific 
data  available  to  the  public.  It  requires  that  people  who  petition  to 
list  a  species  provide  more  thorough  and  concise  scientific  informa- 
tion in  order  for  that  species  to  be  considered  for  listing. 

It  also  limits  citizen  suits  to  actions  against  Federal  agencies  and 
eliminates  other  abuses.  Finally,  this  bill  encourages  states  to  be 
more  actively  involved  in  endangered  species  conservation  by  giv- 
ing them  incentives  to  implement  this  program. 

The  bill  also  establishes  a  National  Biodiversity  Reserve  System 
consisting  of  over  290  million  acres  of  land  for  the  purpose  of  pro- 
tecting biodiversity  and  our  natural  resource  heritage.  A  proactive 
program,  the  biodiversity  reserve  system  will  utilize  conservation 
lands  to  foster  biodiversity  and  conserve  endangered  species.  Lands 
can  be  added  to  the  system  by  exchanging  properties  with  non- 
Federal  landowners.  This  is  a  positive  shift  from  the  current  con- 
servation practice  in  those  areas. 

I  realize  that  this  bill  is  not  perfect.  It  does,  however,  represent 
a  dramatic  and  fundamental  reform  of  the  existing  law  by  recogniz- 
ing that  the  key  to  reforming  the  threatened  or  endangered  species 
is  through  incentives  and  rewards,  not  threats  and  fines.  Reward- 
ing people  for  species  conservation  and  good  land  stewardship  is 
the  key  to  strengthening  the  ESA.  It  is  just  that  simple. 

Thank  you  again  to  the  Chairman  for  scheduling  this  hearing 
today  anci  with  unanimous  consent,  I  would  like  to  include  state- 
ments from  the  field  hearings,  the  task  force  field  hearings,  in  the 
record.  And  I  would  like  at  this  time  to  recognize  the  ranking  mi- 
nority member  on  the  task  force,  Mr.  Studds. 

[Excerpts  from  previous  testimony  may  be  found  at  end  of  hear- 
ing.] 

STATEMENT  OF  HON.  GERRY  E.  STUDDS,  A  U.S. 
REPRESENTATIVE  FROM  MASSACHUSETTS 

Mr.  Studds.  Thank  you,  Mr.  Chairman.  My  statement  will  be 
much  briefer  than  yours  and  you  may  also  notice  some  other  dif- 
ferences. I  would  very  much  have  liked  to  come  here  today  to  say 
that  the  bill  before  us  represented  a  genuine  effort  to  reform  the 
Endangered  Species  Act.  I  cannot  say  that. 

I  wish  I  could  say  this  committee  had  undertaken  something  re- 
sembling an  honest  review  of  the  statute  but  I  do  not  believe  that 
it  has.  I  had  hoped  that  proceedings  might  value  science  over  anec- 


dote,  that  we  could  all  concede  that  matters  as  important  and  com- 
plex as  this  Act  have  shades  of  gray,  or  at  the  very  least,  we  could 
show  common  respect  to  witnesses  who  actually  might  have  differ- 
ing views.  Sadly,  we  did  not. 

I  think  members  know  that  I  am  not  given  to  shrill  accusation. 
And  given  my  decades-long  friendship  with  the  gentleman  from 
Alaska,  and  our  remarkable  history  of  working  cooperatively  to  rec- 
oncile our  sometimes  very  considerable  differences,  I  searched  this 
bill  for  redeeming  qualities  and  I  could  not  find  them. 

As  we  convene  this  hearing,  let  us  at  least  be  clear  about  our  in- 
tentions. This  legislation  constitutes,  in  substance,  an  outright  re- 
peal of  the  Endangered  Species  Act.  If  the  subtext  of  the  debate 
pits  science  against  politics,  then  we  now  know  who  wins. 

The  bill  barely  gives  lip  service  to  the  overwhelming  weight  of 
testimony  from  respected  scientists.  Rather,  it  validates  uncritically 
the  pseudoscience  purchased  and  packaged  for  us  by  special  inter- 
ests, which  are  aching  to  resume  timbering  on  salmon  streams  and, 
believe  it  or  not,  to  require  the  United  States  government  to  seek 
permission  from  the  likes  of  Muammar  Khadhafi  to  protect  threat- 
ened gazelles. 

We  set  out  to  heal  an  admittedly  ailing  Endangered  Species  Act. 
Instead,  this  bill  amputates  its  key  provisions  and  then  decapitates 
it.  I  am  saddened  to  have  to  conclude  that  the  results  of  our  work 
over  the  past  many  months  are  as  discouraging  as  the  way  in 
which  we  conducted  that  work.  And  I  emphasize  the  word  sad- 
dened. 

We  have  a  long  tradition  in  this  institution  of  bipartisan  fashion 
of  approaching  this  matter.  This  bill,  as  I  recall,  was  signed  into 
law  by  President  Nixon  with  huge  bipartisan  majorities  in  both 
houses.  That  kind  of  comity,  that  kind  of  reflection  of  a  broad  bi- 
partisan understanding  in  this  country  and  an  appreciation  of  the 
basic  premises  which  underUe  this  statute  has  now  fled  the  scene, 
and  I  hope  we  do  not  have  to  wait  too  long  for  its  return.  Thank 
you,  Mr.  Chairman. 

Mr.  Saxton.  May  I  proceed  with  an  opening  statement? 

Mr.  POMBO.  Without  objection, 

STATEMENT  OF  HON.  JIM  SAXTON,  A  U.S.  REPRESENTATIVE 

FROM  NEW  JERSEY 

Mr.  Saxton.  Thank  you.  I  will  try  and  do  this  quickly.  If  I  may 
ask  unanimous  consent  also  that  my  entire  statement  be  placed  in 
the  record,  then  I  won't  have  to  take  quite  as  long.  Mr.  Chairman, 
first  of  all,  let  me  thank  you  for  giving  us  the  opportunity  to  ex- 
press ourselves  this  morning,  and  let  me  commend  you  for  the 
great  effort  that  you  have  put  into  this  issue  over  the  past  several 
months. 

I  know  that  you  have  traveled  and  listened  and  hopefully  learned 
and  to  the  extent  that  you  have  done  that,  I  think  you  deserve  a 
great  deal  of  credit.  As  you  know,  Mr.  Chairman,  I  have  a  strong 
interest  in  the  conservation  of  endangered  species.  As  such,  I  have, 
as  you  know,  informed  both  you  and  Mr.  Young  I  will  be  offering 
a  measure  to  improve  the  implementation  of  the  Endangered  Spe- 
cies Act  in  the  next  few  days. 


I  have  some  concerns  about  the  bill  that  you  have  drafted.  For 
example,  its  definition  of  take  which  defines  it  as  a  direct  action 
which  harms  or  kills  an  endangered  species  I  believe  is  wrong  di- 
rected. I  believe  that  habitat  protection  is  important  for  many,  in 
fact  for  most,  species.  I  realize  that  other  factors  such  as  predation 
can  also  lead  to  decline  of  species  but  habitat  modification  also 
plays  a  major  role  in  species  decline  and  we  as  a  committee  cannot 
ignore  that. 

A  major  criticism  of  the  current  Endangered  Species  Act  as  it  ex- 
ists in  law  is  that  the  Federal  Grovemment  has  too  strong  a  role 
in  its  implementation  and  shuts  the  states  out  of  the  recovery  plan- 
ning process.  Many  states  have  strong  endangered  species  con- 
servation programs  in  their  own  right.  To  shut  this  expertise  out 
of  the  recovery  planning  process  is  seen  as  many  as  quite  unwise. 

I  intend  to  introduce  the  Endangered  Species  Habitat  Conserva- 
tion Act  of  1995  to  address  this  problem.  My  bill  would,  at  the  Gov- 
ernor's request,  require  the  Secretary  to  delegate  the  authority  to 
develop  and  implement  recovery  plans  to  the  states.  While  the  Sec- 
retary would  retain  authority  over  the  overall  conservation  of  a 
species,  the  bill  puts  in  place  checks  and  balances  that  give  the 
states  power  to  negotiate  if  the  Secretary  rejects  the  state-dele- 
gated recovery  plan. 

For  example,  if  the  state  of  New  Jersey,  which  is  my  home  state, 
develops  a  plan  to  conserve  and  manage  the  Pinelands  tree  frog, 
which  the  Secretary  rejects  because  he  or  she  does  not  believe  it 
will  adequately  protect  the  species,  an  ad  hoc  panel  of  scientific  ex- 
perts would  be  convened.  This  group,  called  the  Joint  Federal-State 
Panel,  would  be  comprised  of  two  state-appointed  scientists  with 
expertise  in  the  species,  two  federally-appointed  scientists  with  ex- 
pertise in  the  species,  and  a  scientist  recommended  by  the  Presi- 
dent of  the  National  Academy  of  Sciences  with  similar  expertise. 

This  panel  would  be  charged  with  working  out  the  differences  be- 
tween the  Secretary's  vision  of  conservation  and  the  state's.  The  re- 
sultant recovery  plan  would  be  a  scientifically  and  not  politically 
based  plan.  My  bill  does  not  ignore  economic  considerations  either. 
It  requires  the  Secretary  to  minimize  and  fairly  distribute  adverse 
social  and  economic  consequences  that  may  result  from  implemen- 
tation of  recovery  plans. 

It  also  sets  up  specific  content  requirements  for  petitions  to  list, 
so  that  only  those  that  are  scientifically  based  will  be  considered 
by  the  Fish  and  Wildlife  Service.  Further,  it  requires  peer  review 
prior  to  final  approval  of  a  listing,  if  the  Secretary  is  requested  to 
do  so  by  a  person  with  legitimate  scientific  concern.  Finally,  it  lets 
stand  the  Supreme  Court  definition  of  harm  to  include  habitat 
modification. 

I  am  concerned  about  the  takings  section  of  the  bill  as  I  had 
mentioned  earlier  and  I  look  forward  to  working  with  you  and  with 
Chairman  Young  to  address  this  issue.  Mr.  Chairman,  once  again 
thank  you  for  the  opportunity  to  discuss  this  issue  this  morning. 
Thank  you  very  much. 

[Statement  of  Hon.  Jim  Saxton  follows:] 


Statement  of  Hon.  Jim  Saxton,  a  U.S.  Representative  from  New  Jersey 

Mr.  Chairman,  thank  you  for  holding  this  hearing  on  the  reauthorization  of  the 
Endangered  Species  Act,  and  most  particularly  on  your  bill,  H.R.  2275.  As  many  of 
you  know,  I  have  a  strong  interest  in  the  conservation  of  endangered  species.  As 
such,  I  have  informed  Chairmen  Young  and  Pombo  of  my  intention  to  introduce  two 
separate  measures  to  improve  the  implementation  of  the  Endangered  Species  Act. 

One  of  the  criticisms  we  hear  of  the  Act  is  the  lack  of  incentives  for  private  land- 
owners to  conserve  a  species  or  its  habitat.  When  landowners  believe  that  the  pres- 
ence of  endangered  species  habitat  will  interfere  with  land  use,  it  creates  a  disincen- 
tive for  them  to  preserve  that  habitat.  I  wUl  be  introducing  a  bill  that  uses  the  tax 
code  to  encourage  landowners  to  enhance  sensitive  habitat  to  attract  the  very  spe- 
cies they  would  normally  want  to  discourage. 

The  first  component  of  the  bUl  is  estate  tax  reform  whereby  landowners  can  re- 
ceive tax  relief  for  land  set-asides.  It  allows  landowners  to  defer  estate  taxes  for  as 
long  as  they  set  aside  land  to  conserve  threatened  or  endangered  species.  The  sec- 
ond component  in  the  incentive  bill  is  a  tax  credit  to  support  activities  to  conserve 
species.  This  is  broken  out  as  follows: 

(1)  An  individual  landowner  will  receive  a  specific  tax  credit  for  entering  into  a 
voluntary  agreement  with  the  Department  of  Interior  specifying  what  activities 
must  be  undertaken  to  conserve  a  species;  or 

(2)  The  Fish  and  Wildlife  Service  wovdd  compile  a  list  of  geographically  limited 
activities  that  landowners  in  that  area  can  undertake  to  help  conserve  a  species.  For 
example,  in  a  geographic  area  where  an  endangered  species  is  known  to  exist,  if 
landowners  plant  trees  that  encoiirage  nesting  of  that  endangered  species,  they 
would  receive  a  tax  credit. 

I  intend  to  introduce  this  bill  as  soon  as  I  receive  a  cost  estimate  from  the  Joint 
Committee  on  Taxes. 

Another  criticism  of  the  Endangered  Species  Act  is  that  the  Federal  Government 
has  too  strong  a  role  in  its  implementation,  which  shuts  the  States  out  of  the  recov- 
ery planning  process.  Many  States  have  strong  endangered  species  conservation  pro- 
grams in  their  own  right.  To  shut  this  expertise  out  of  the  recovery  planning  process 
is  seen  by  many  as  arrogant. 

The  second  measure  I  intend  to  introduce,  the  Endangered  Species  Habitat  Con- 
servation Act  of  1995,  would  address  this  problem.  My  bill  would,  at  a  Governor's 
request,  require  the  Secretary  to  delegate  the  authority  to  develop  and  implement 
recovery  plans  to  a  State.  While  the  Secretary  would  retain  authority  over  the  over- 
all conservation  of  a  species,  the  bill  puts  in  place  checks  and  balances  that  give 
a  State  power  to  negotiate  if  the  Secretary  rejects  a  State-delegated  recovery  plan. 

For  example,  if  the  State  of  New  Jersey  develops  a  plan  to  conserve  and  manage 
the  Pinelands  tree  fii^g,  which  the  Secretary  rejects  because  he  or  she  does  not  be- 
lieve it  will  adequately  protect  the  species,  an  ad  hoc  panel  of  scientific  experts 
wovdd  be  convened.  This  group,  called  the  Joint  Federal-State  Panel,  wovdd  be  com- 
prised of  two  State-appointed  scientists  with  expertise  in  the  species,  two  Federally- 
appointed  scientists  with  expertise  in  the  species,  and  a  scientist  appointed  by  the 
President  of  the  National  Academy  of  Sciences  with  similar  expertise.  This  panel 
would  be  charged  with  working  out  the  differences  between  the  Secretary's  vision 
of  conservation  and  the  State's.  The  resultant  recovery  plan  would  be  scientifically 
and  not  politically  based. 

My  bill  does  not  ignore  economic  considerations.  It  requires  the  Secretary  to  mini- 
mize and  fairly  distribute  adverse  social  and  economic  consequence  that  may  result 
from  implementation  of  recovery  plans.  It  also  sets  up  specific  content  requirements 
for  petitions  to  Ust,  so  that  only  those  that  are  scientifically  based  will  be  considered 
by  the  Fish  and  Wildlife  Service.  Further,  it  requires  peer  review  prior  to  final  ap- 
proval of  a  listing,  if  the  Secretary  is  requested  to  do  so  by  a  person  with  legitimate 
scientific  concern.  Finally,  it  lets  stand  the  Supreme  Coiirt  definition  of  "harm"  to 
include  habitat  modification. 

I  have  concerns  with  the  Young/Pombo  bill  and  its  definition  of  "take"  which  de- 
fines it  as  a  direct  action  which  harms  or  kills  an  endangered  species.  My  constitu- 
ents believe — and  I  agree — that  habitat  protection  is  important  for  many — though 
not  all — species.  I  realize  that  other  factors,  such  as  predation,  can  lead  to  the  de- 
cline of  a  species.  But  habitat  modification  also  plays  a  role  in  species  decline,  and 
we  as  a  Committee  cannot  ignore  that. 

I  am  also  concerned  about  the  takings  section  of  the  bill  and  intend  to  discuss 
this  section  with  Chairmen  Young  and  Pombo  after  I  have  had  the  opportunity  to 
hear  today's  witnesses. 


Mr.  Chairman,  thanks  again  for  the  opportunity  to  discuss  the  Endangered  Spe- 
cies Act.  I  look  forward  to  working  with  you  on  making  this  reauthorization  of  the 
Act  as  painless  for  all  involved  as  possible — including  the  critics. 

Mr.  PoMBO.  Thank  you.  The  committee  will  temporarily  recess. 
We  have  a  vote  going  on  right  now.  We  have  about  seven  minutes 
left  in  the  vote  and  we  will  return  promptly  after  that  and  resume 
the  hearing. 

[Recess.] 

Mr.  POMBO.  The  hearing  will  come  back  to  order.  I  would  like  to 
apologize  to  everybody  but  we  are  going  to  try  to  avoid  as  many 
of  the  interruptions  as  possible  with  the  floor  but  they  are  calling 
votes  on  stuff  that  really  doesn't  matter  so  we  have  to  go  over  and 
vote  once  in  a  while. 

We  are  pleased  today — ^before  we  proceed,  I  would  like  to  say  we 
are  pleased  today  to  have  several  honored  guests  in  our  audience 
who  I  would  like  to  take  one  moment  to  welcome.  They  are  here 
today  because  the  action  that  we  will  take  on  the  Endangered  Spe- 
cies Act  has  enormous  consequences  for  the  people  and  the  wildlife 
of  their  countries. 

His  Excellency  Ambassador  Midsi  of  Zimbabwe;  His  Excellency 
Ambassador  Colomo  of  Namibia;  representing  His  Excellency  Am- 
bassador Chakoni,  who  could  not  attend,  is  the  First  Secretary,  Mr. 
Kumatira;  and  Mr.  Mustogmarod,  the  charge  d'affaires  of  Bot- 
swana. And  if  they  wouldn't  mind  standing  for  a  moment,  welcome 
to  our  hearing.  We  thank  you  very  much  for  your  attendance  and 
your  interest  in  this  issue. 

Mr.  Radanovich.  Mr.  Chairman,  is  Namibia  near  Tracey? 

Mr.  POMBO.  Kind  of.  It  is  about  as  close  to  Tracey  as  it  is  Fresno. 
Yes,  Mr.  Tauzin. 

Mr.  Tauzin.  Mr.  Chairman,  I  ask  unanimous  consent  to  make  a 
brief  opening  statement. 

Mr.  PoMBO.  Without  objection. 

STATEMENT  OF  HON.  BILLY  TAUZIN,  A  U.S.  REPRESENTATIVE 

FROM  LOUISIANA 

Mr.  Tauzin.  Mr.  Chairman,  I  simply  want  before  we  begin  the 
hearings  to  point  out  a  very  interesting  distinction  in  the  way  in 
which  people  approach  this  extraordinarily  complex  and  controver- 
sial issue  of  reforming  the  Endangered  Species  Act.  In  the  last  sev- 
eral Congresses,  Jack  Fields  and  I  introduced  endangered  species 
reform.  It  immediately  was  characterized  by  opponents  as  the  blue- 
print for  extinction,  I  think  is  the  term  they  used  for  the  bill. 

And  as  a  result  an  alternative  bill  was  filed  by  the  then  chair- 
man of  Merchant  Marine  Fisheries  Committee,  Mr.  Studds,  also  re- 
forming the  endangered  species  bill.  In  his  bill,  five  of  the  six  gen- 
eral principles  outlined  in  the  Tauzin/Fields  bill  were  incorporated 
in  some  form.  The  only  one  where  there  was  a  huge  difference  of 
opinion  was  in  the  sixth  which  was  a  property  rights  section. 

And  yet  for  all  those  years  we  never  had  a  markup  of  either  one 
of  those  two  bills.  We  had  hearings;  we  had  sessions  like  this;  we 
had  field  hearings  on  some  occasions,  but  we  never  had  a  markup. 
The  process  never  evolved  into  action  by  the  Congress.  And  so 
today  in  a  new  Congress  we  are  taking  it  up  again.  And  not  sur- 
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prisingly  there  is  a  huge  difference  not  only  in  people's  appreciation 
of  the  issue  but  in  the  way  they  approach  this  debate. 

Already  we  have  seen  debate  by  characterization.  I  want  to  para- 
phrase my  friend  from  Massachusetts'  statement.  He  called  the  bill 
not  genuine,  not  honest,  driven  by  anecdote,  no  redeeming  quali- 
ties, amounts  to  repeal,  represents  the  victory  of  politics  over 
science,  puts  Khadhafi  in  charge  of  protecting  giraffes,  I  think  he 
said.  It  amputates,  decapitates  all  debate  by  characterization. 

I  want  to  contrast  with  the  statement  made  by  Mr.  Saxton  who 
has  very  substantial  differences  with  the  bill  that  we  have  pre- 
pared and  filed  and  which  we  are  hearing  today.  Mr.  Saxton  talked 
about  his  difference  of  opinion  on  the  definition  of  take,  his  dif- 
ference of  approach  on  the  question  of  state  control  of  the  programs 
and  conservation  habitats,  all  legitimate  differences  of  opinion  that 
we  ought  to  debate  and  settle  and  eventually  work  out. 

I  draw  this  distinction  to  the  attention  of  the  committee  in  the 
hearing  for  this  simple  reason.  I  would  like  to  make  a  request  upon 
all  of  this  here  in  this  hearing,  in  the  Congress,  and  eventually  as 
we  debate  this  with  the  White  House  itself,  and  that  is  that  we  end 
this  debate  by  characterization.  I  do  not  disrespect  nor  am  I  intol- 
erant of  the  views  of  those  who  feel  like  the  status  quo  in  endan- 
gered species  is  OK.  I  think  they  are  wrong  but  I  respect  their 
opinion. 

I  deeply  respect  those  who  will  disagree  with  the  reforms  this 
bills  proposes.  I  think  we  are  right  but  we  ought  to  have  a  good, 
honest  debate  about  whether  the  language  we  have  crafted  in  these 
reforms  does  the  job  or  whether  it  fails  to,  and  if  you  can  prove  to 
us  that  it  doesn't  do  the  job  in  building  a  better  Endangered  Spe- 
cies Act  or  that  in  some  way  will  fail  us  in  terms  of  balancing  the 
needs  of  people  and  the  ecology,  then  we  ought  to  be  willing  to 
work  with  you  to  change  it. 

But  that  ought  to  be  the  structure  of  this  debate.  We  ought  to 
end  this  debate  by  characterization.  I  don't  care  what  you  call  this 
bill.  If  you  want  to  call  it  the  blueprint  for  extinction  and  publish 
that  in  mailings  and  pamphlets,  that  is  not  going  to  get  us  any- 
where. I  don't  really  care  how  you  characterize  it.  What  I  care 
about  is  whether  we  collectively  join  together  in  reforming  an  act 
that  desperately  needs  reform  and  desperately  needs  to  be  made 
more  user-friendly  so  that  people  who  are  affected  by  it  support  it 
more,  so  that  it  can  do  a  better  job  of  protecting  species  and  at  the 
same  time  respecting  property  rights  and  people  in  the  equation. 

If  we  can  just  agree  to  do  that,  this  debate  will  be  much  more 
pleasant,  more  productive,  more  fruitful,  and  in  the  end  I  think  the 
American  public  will  appreciate  it  more  than  just  name-calling  and 
again  debate  by  characterization.  I  would  like  to  see  it  end,  and  I 
am  calling  upon  all  my  colleagues  to  try  to  end  it. 

This  is  a  great  debate  we  start  today  on  this  bill.  I  hope  the  hear- 
ing enlightens  us.  I  hope  it  tells  us  where  we  are  right  and  where 
we  need  to  change,  and  in  the  end  I  hope  we  produce  a  bill  that 
more  and  more  people  in  America  can  come  to  support  so  that  we 
have  a  decent  program  in  America  that  works,  is  common  sense, 
and  takes  people  and  the  ecology  into  account  in  a  way  that  gives 
us  both  a  chance  to  survive  in  this  ever-changing  planet.  Thank 
you,  Mr.  Chairman. 


Mr.  Miller,  Mr.  Chairman,  I  ask  unanimous  consent  for  opening 
statement. 
Mr.  POMBO,  Without  objection. 

STATEMENT  OF  HON.  GEORGE  MILLER,  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Miller.  Mr.  Chairman,  I  do  so  simply  not  to  defend  my  col- 
league from  Massachusetts  who  is  among  the  most  thoughtful  and 
articulate  members  of  this  body  and  has  been  for  the  entire  time 
I  have  been  in  this  body,  but  we  must  and  we  will  arrive  at  conclu- 
sions as  we  read  the  various  proposals  of  what  will  be  before  us, 
and  in  so  doing  in  arriving  at  those  conclusions,  we  will  character- 
ize and  we  will  properly  characterize  our  conclusions  as  they  per- 
tain to  the  bill  and  to  amendments  that  will  be  offered  and  to  the 
final  work  product. 

And  I  think  it  is  a  very  fair  characterization  when  you  look  at 
how  the  bill  that  will  be  before  this  committee  treats  habitat,  how 
it  treats  compensation,  how  it  treats  the  definitions  of  species,  and 
how  it  places  limitations  on  various  species,  foreign,  marine,  what 
have  you,  that  you  can  arrive  at  a  very  fair  characterization  that 
this  is  the  repeal  of  the  Endangered  Species  Act  as  people  have 
come  to  know  it  and  have  expected  the  benefits  of  that  Act  and 
have  received  the  benefits  of  that  Act.  That  is  a  very  fair  character- 
ization. 

To  say  that  this  amputates  major  provisions  and  protections  and 
goals  and  purposes  oi  the  Endangered  Species  Act  is  a  very  fair 
characterization.  I  assume  many  in  this  room  will  not  agree  with 
that  and  won't  ever  agree  with  that,  and  I  don't  know  that  one  side 
will  be  able  to  prove  to  the  other  to  the  extent  of  changing  their 
mind  but  that  is  a  characterization  that  can  be  properly  arrived  at. 

And  you  can't  in  the  course  of  discourse  eliminate  characteriza- 
tions. We  have  had  many  people  who  are  proponents  of  this  legisla- 
tion time  and  again  sit  at  the  witness  table  or  testify  in  this  com- 
mittee that  they  are  against  repeal.  That  is  sort  of  the  chump 
change  that  you  throw  out  on  the  table  so  that  nobody  can  attack 
you  and  then  engage  in  the  process  of  repealing  the  Endangered 
Species  Act  as  it  is  currently  known  to  the  American  people  and 
as  they  have  watched  it  work  and  they  continue  to  overwhelmingly 
support  that  Act.  That  is  not  the  proposal  before  us. 

And  we  will  continue  down  this  road,  and  there  will  be  changes, 
I  assume,  in  this  legislation.  There  will  be  alternatives  offered,  and 
at  some  point  you  will  decide  that  that  may  be  the  status  quo  or 
that  may  be  radical  extreme  environmentalism.  You  will  make 
your  decisions  and  your  conclusions  but  we  simply  will  not — ^we 
have  no  ability  to  deny  people  to  articulate  their  conclusions  after 
reading  the  proposed  legislation  and  as  amendments  are  offered. 

And  I  think  it  is  very  fair  to  say  that  this  is  the  repeal  of  the 
Endangered  Species  Act.  This  is  a  much  different  approach.  Wheth- 
er or  not  it  will  protect  the  species,  we  will  start  to  hear  from  today 
and  this  committee  will  have  to  decide,  and  again  people  will  have 
to — I  do  not  believe  that  it  will. 

I  think  there  are  such  huge  inconsistencies  in  this  legislation  be- 
tween the  protection  of  species  and  how  you  would  achieve  it  that 
it  is  impossible  to  believe  that  this  legislation  leads  you  to  the  con- 
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elusion  that  this  legislation  could  wear  the  mantle  of  the  Endan- 
gered Species  Act  as  it  is  commonly  known  in  the  United  States 
of  America  and  as  it  has  been  embraced  by  the  American  public. 
Thank  you  very  much,  Mr.  Chairman. 

Mr.  POMBO.  Yes,  Mr.  Vento. 

Mr.  Vento.  Mr.  Chairman,  I  have  an  opening  statement.  I  ask 
unanimous  consent  to  give  an  opening  statement. 

Mr.  POMBO.  Without  objection. 

STATEMENT  OF  HON.  BRUCE  F.  VENTO,  A  U.S. 
REPRESENTATIVE  FROM  MINNESOTA 

Mr.  Vento.  Well,  Mr.  Chairman,  I  am  obviously  very  concerned 
about  the  direction  that  has  been  put  forth  in  the  measure,  H.R. 
2275,  and  that  is  going  to  be  testified  on  today  by  the  administra- 
tion and  other  witnesses.  Earlier  this  year  I  enlisted  130  sponsors 
on  a  bipartisan  basis  in  signing  a  letter  to  Chairman  Young  and 
ranking  member  Miller  concerning  the  Endangered  Species  Act. 

The  Endangered  Species  Act  has  been  a  success  and  it  has  been 
a  m^eat  success.  It  is  one  of  the  strongest  environmental  and  public 
policy  laws  concerning  conservation.  It  relates  not  only  within  our 
nation  but  on  an  international  basis  in  terms  of  trying  to  provide 
the  type  of  leadership  that  will  in  fact  preserve  biodiversity,  which 
I  think  all  of  us  should  recognize  as  being  enormously  important 
to  our  future  on  earth. 

The  fact  is  though  that  this  letter  put  forth  in  general  terms 
some  specific  concerns.  I  am  not  portrajdng  and  would  not  portray 
that  most  of  the  legislation  and  laws  that  we  have  are  perfect.  We 
haven't  quite  worked  ourselves  out  of  a  job  yet.  The  fact  is  that  I 
think  the  essence  of  good  legislation  is  to  preserve  success  and 
what  works,  and  then  to  modify  it  so  that  it  can  accommodate  and 
deal  with  some  of  the  problems  that  have  occurred. 

We  have  failed  in  that  and  the  reauthorization  of  that  has  not 
gone  forward  because  of  the  polarized  views  concerning  some  of  the 
issues.  But  as  I  look  at  the  majority  mark  that  has  been  put  forth 
by  yourself,  Mr.  Chairman,  and  Chairman  Young,  I  see  many  prob- 
lems with  it.  I  feel  that  it  retreats,  it  steps  back,  it  denies  to  en- 
gage the  issues  and  problems  that  we  have. 

For  instance,  this  would  cause  the  Secretary  to  choose  between 
extinction  or  prohibiting  killing  and  not  preparing  a  conservation 
plan.  I  just  think  that  lends  itself  to  campaigns  for  the  most  visible 
of  species  while  many  of  the  others  would  be  left  behind  because 
they  cannot  attain  that  type  of  visibility.  I  think  it  invites  and  en- 
lists politics  over  the  science  of  what  should  go  on.  It  eliminates 
mandatory  protection  and  provides  discretion  for  various  individ- 
uals when  we  have  state  and  local  government  agreements  that  are 
required  for  landowners,  so  it  steps  back  from  that. 

Do  we  have  a  problem  with  private  property,  do  we  have  a  prob- 
lem with  state  and  local  governments?  Yes.  Mr.  Chairman,  you 
highlighted  as  an  example  the  biodiversity  reserves.  Perhaps  you 
think  that  that  or  feel  that  that  is  a  major  element  that  is  going 
to  help.  Well,  that  provides  protection  for  parks,  wildlife  refuges, 
wilderness  areas,  and  portions  of  wild  and  scenic  rivers. 

Well,  I  would  suggest  that  those  are  probably  exactly  the  areas 
where  there  really  isn't  as  much  of  a  problem.  I  think  we  can  at- 
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tain  success  rather  easily  there  but  then  you  lessen  protection  on 
other  public  lands  and,  of  course,  provide  no  protection  on  private 
lands  as,  of  course,  the  current  interpretation  of  law  does  provide 
under  Supreme  Court  decisions. 

So  again  it  backs  up  and  takes  an  easy  path  here  but  it  really 
isn't  coming  again.  You  say  we  have  to  pay  significant  amounts  of 
money.  In  other  words,  the  taxpayer  will  have  to  fork  over  with  the 
prospect  of  inappropriate  action  if  money  is  not  forthcoming  from 
taxpayers  in  terms  of  protection.  I  think  that  the  better  judgment 
here  in  terms  of  balance  is  to  recognize  some  responsibility  that  we 
all  have  with  regards  to  property  and  with  regards  to  our  respon- 
sibility as  citizens. 

On  the  international  basis  again  we  step  back.  I  think  the  Unit- 
ed States  and  many  other  nations  have  been  leaders  in  terms  of 
biodiversity,  in  the  importation  of  various  products,  perforce  the 
marketplace.  We  can  have  a  tremendous  effect  in  terms  of  what 
has  happened  and  what  is  happening  on  other  continents  and  other 
places  where  we  have,  I  think,  a  real  concern  and  interest  on  an 
international  basis. 

Yet  this  steps  back  from  that  and  gives  veto  power,  in  essence, 
it  is  my  understanding,  to  the  Nation  or  the  locale  that  is  in  es- 
sence doing  this.  Furthermore,  of  course,  it  eliminates  Endangered 
Species  Act  protection  for  sea  turtles,  many  types  of  marine  mam- 
mals, many  types  of  mammals  that  would  be  incidental  simply  to 
catching  in  terms  of  fish,  and  this  I  interpret  as  being  the  dolphin 
and  the  tuna  type  of  thing. 

It  provides  special  interest  exemptions  for  shrimpers  and  oil  com- 
panies and  others  in  the  economic  zones,  a  200-mile  area,  and  I 
just  think  that  that  is  the  wrong  way  to  go.  We  went  through  a 
lot  of  debate  and  a  lot  of  decisions  have  been  made,  and  I  think 
it  is  a  recognition  on  the  part  of  the  public  generally  of  the  impor- 
tance of  this. 

Mr.  Chairman,  I  think  that  this  particular  product  that  is  being 
put  forth  as  a  solution  is  very  flawed.  I  think  that  there  is  a  strong 
support  in  the  general  public.  As  a  matter  of  fact,  I  have  been  very 
pleased  to  find  very  strong  support  and  interest  in  this  and  public 
perception  of  endangered  species  all  the  way  from  elementary  kids 
through  many  parts  of  our  society.  There  is  a  big  interest  in  this 
particular  issue,  and  while  I  think  this  is  a  flawed  approach,  I  hope 
that  when  we  get  done  we  could  have  more  reasoned  approaches 
prevail. 

I  have  been  disappointed  with  the  hearings  and  the  tenor  of  the 
hearings  and  the  fact  is  I  wouldn't  hold  it  up  as  a  scientific  model. 
If  this  is  science,  I  guess  we  could  say  that  the  idea  of  the  Inquisi- 
tion was  good  religion,  and  I  think  probably  that  is  not  the  case. 
So  I  hope  that  we  can  see  a  change  in  tenor  and  work  together  on 
the  problems  that  address  this. 

[Statement  of  Mr.  Fazio  follows:] 

Statement  of  Hon.  Vic  Fazio,  a  U.S.  Representative  from  California 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  pleased  to  provide  testimony 
for  the  Committee's  hearing  on  H.R.  2275,  the  Endangered  Species  Conservation 
and  Management  Act  of  1995.  I  am  pleased  that  you  are  taking  the  first  important 
steps  to  review  the  Endangered  Species  Act.  This  process  needs  to  go  forward  so 
that  meaningful  reform  of  tne  law  can  be  enacted.  These  changes  need  to  be  based 


12 

on  real  world  experiences,  because  what  seems  to  work  on  paper  doesn't  always 
work  when  you  seek  to  enforce  it. 

I  conunend  you  for  your  efforts  and,  at  this  time,  I  would  Uke  to  suggest  a  few 
minor  modifications  to  the  proposed  legislation  that  I  believe  would  be  of  great  as- 
sistance to  water  users  in  my  district  and  others  who  are  being  asked  by  the  Fed- 
eral Government  to  invest  substantial  sums  of  money  to  modify  their  operations  to 
protect  endangered  and  threatened  species. 

Specifically,  1  strongly  believe  that  the  Congress  shoxild  take  action  to  provide 
greater  certainty  to  water  districts,  Uke  the  Glenn-Colusa  Irrigation  District  (GCID) 
in  my  Congressional  district,  that  are  impacted  by  the  ESA  and  that  must  make 
major  capital  investments  to  comply  with  the  ESA.  I  believe  this  will  improve  the 
Act,  encoiu*age  private  parties  and  local  governments  to  be  more  aggressive  in  their 
efforts  to  protect  species  and  limit  the  economic  hardships  that  have  resulted  in 
parts  of  the  Sacramento  Vsdley  because  of  ESA-driven  restrictions  that  have  been 
imposed  on  diversions  from  the  Sacramento  River. 

In  case  of  GCID,  ESA  enforcement  actions  at  the  District's  Hamilton  City  Pump- 
ing Plant  have  imposed  pumping  restrictions  that  have  cut  the  District's  ability  to 
use  their  entitlement  to  divert  water  fix)m  the  Sacramento  River  by  35  percent.  Re- 
ductions in  deUveries  to  GCID  growers  also  impact  the  amount  of  water  that  is 
available  to  downstream  farmers  that  rely  on  GCID  drain  water  to  irrigate  their 
crops.  And,  a  number  of  other  diverters  are  seeing  their  operations  curtailed  as  well 
in  response  to  various  enforcement  actions  emanating  out  of  the  ESA. 

It  is  reasonable,  under  certain  circumstances,  to  impose  restrictions  on  pumping 
to  protect  endangered  and  threatened  species,  and  it  is  reasonable  to  require  dis- 
tricts to  invest  in  fishscreens  and  other  fish  deterrent  technologies  to  protect  these 
same  species.  But  it  is  not  reasonable  to  reqviire  these  districts  to  make  investments 
in  very  large  capital  projects  and,  at  the  same  time,  leave  them  vulnerable,  at  any 
time,  to  further  demands  of  capital  outlays  to  protect  species.  What  I  am  looking 
for  is  a  change  in  the  Act  that  specifically  requires  the  Secretary  to  grant  these  in- 
vestments some  shelf-Ufe,  some  insulation  from  the  imposition  of  new,  more  costly 
restrictions  and  improvements  to  their  systems. 

We  need  to  provide  these  districts  that  kind  of  certainty  in  order  to  be  able  to 
finance  their  share  of  these  investments  at  a  reasonable  rate.  Certainty  of  the  kind 
I  am  talking  about  is  essential  to  being  able  to  show  the  private  lenders  how  you 
are  going  to  pay  for  these  investments. 

We  need  to  provide  these  districts,  which  are  pubUc  agencies,  with  greater  cer- 
tainty because  the  fact  of  the  matter  is  that  the  resource  agencies  are  micro-manag- 
ing these  large  capital  projects.  The  resource  agencies  are  the  ones  tiiat  determine, 
for  example,  what  kind  of  fish  screen  is  going  to  be  built  and  where  it  will  be  placed. 
As  a  resiilt,  the  resoxirce  agencies  should  take  responsibiUty  for  their  decisions.  They 
should  be  required  to  sign  on  the  dotted  line,  to  make  a  commitment  to  the  selected 
alternative,  and  be  forced  to  stick  by  the  resiilts  of  their  decision. 

Specifically,  my  proposed  amenmnent  would  resolve  these  concerns  by  assuring 
that,  as  long  as  a  Section  7  permittee  is  complying  with  the  terms  and  conditions 
of  a  Biological  Opinion  or  a  conservation  plan,  the  permittee  would  not  be  subject 
to  new  or  additional  requirements  under  the  ESA.  This  is  the  same  concept  em- 
ployed in  the  "no  surprises"  policy  for  habitat  conservation  planning  adopted  by  the 
Clinton  Administration  and  incorporated  into  H.R.  2275.  No  siuprises  is  designed 
to  provide  landowners  certainty  that  they  wiU  not  be  required  to  spend  more  or  pro- 
vide more  land  for  species  protection  than  is  reflected  in  the  HCP.  This  benefits 
landowners  by  allowing  them  to  factor  these  requirements  into  their  long  term  plan- 
ning. This  amendment  provides  the  same  type  of  certainty  for  entities  facing  Section 
7  restrictions  that  is  available  to  landowners  who  develop  HCPs  obtain  under  Sec- 
tion 10. 

These  are  important  changes  that  entities  regulated  under  the  Endangered  Spe- 
cies Act  need  in  order  to  justify  making  substantial  investments  and  sacrifices  for 
benefit  of  species  of  fish  and  wildlife.  I  respectfiilly  request  that  this  amendment, 
which  is  attached,  be  included  in  Committee  amendments  to  H.R.  2275. 

Thank  you  for  your  attention  to  my  concerns  and  those  of  my  constituents. 

Mr.  POMBO.  I  would  like  to  call  up  the  first  panel  of  witnesses. 
Mr.  George  Frampton,  Assistant  Secretary,  Fish,  Wildlife  and 
Parks,  Department  of  the  Interior;  Dr.  Malan  Lindeque,  Ministry 
of  Environment  &  Tourism;  Senator  Drue  Pearce,  President,  Alas- 
ka State  Senate.  Thank  you  for  joining  us  and  we  are  using  the 
lights  in  front  of  you. 
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Your  opening  statement  will  be  limited.  Your  oral  statement  will 
be  limited  to  five  minutes.  Your  entire  statement  will  be  included 
in  the  record.  When  you  see  the  yellow  light,  you  have  30  seconds 
remaining;  the  red  light  it  is  time  to  quit,  and  we  are  going  to  try 
to  keep  it  to  that  if  possible.  So,  Mr.  Frampton,  you  may  begin. 

STATEMENT  OF  GEORGE  T.  FRAMPTON,  JR.,  ASSISTANT  SEC- 
RETARY, FISH  AND  WILDLIFE  AND  PARKS,  DEPARTMENT  OF 
THE  INTERIOR,  WASHINGTON,  D.C. 

Mr.  Frampton.  Mr.  Chairman,  the  Endangered  Species  Act  is 
completely  broken  and  needs  a  major  overall.  That  is  obviously 
your  view  and  the  view  of  at  least  some  of  the  co-sponsors  of  the 
bill  you  and  Chairman  Young  have  introduced.  If  it  takes  a  156- 
page  printed  bill  to  reauthorize  this  Act,  the  Administration  fun- 
damentally disagrees.  We  think,  and  many  other  people  in  this 
country  I  think,  including  the  scientific  community,  believe  that  the 
Endangered  Species  Act  is  a  core  component  of  the  country's  envi- 
ronmental protection  program,  that  it  has  worked  pretty  well  and 
had  some  major  successes.  There  are  some  things  it  doesn't  do  as 
well  as  it  might  for  species. 

There  are  definitely  some  problems  in  the  impact  of  the  Act,  po- 
tential and  actual  impact  on  the  regulated  public,  especially  private 
landowners.  These  problems  can  be  fixed.  We  are  fixing  some  of 
them  by  trying  to  administer  this  Act  in  the  last  two  and  a  half 
years  in  a  very  different  way,  new  policies,  new  regulations.  There 
are  other  things  that  need  to  be  done  through  statutory  changes. 
We  have  identified  most  of  those  things.  We  can  fix  the  problems 
with  the  Act. 

My  point,  Mr.  Chairman,  is  that  while  there  is  some  disagree- 
ment about  little  bits  of  fixes  and  more  fixes,  I  think  it  is  fair  to 
say  that  those  who  genuinely  want  to  see  this  Act  survive  and 
want  to  see  it  work  better — ^better  for  the  regulated  public,  better 
for  species — ^more  or  less  agree  there  is  broad  agreement  on  the 
areas  that  need  to  be  addressed  and  I  think  it  is  easy  to  say  what 
those  are. 

Insure  the  use  of  good  science,  that  is  the  first  postulate  of  the 
Republican  policy  statement  on  the  Endangered  Species  Act,  make 
sure  the  listing  process  works  right.  We  have  peer  review  and  a 
good  decisionmaking  process.  Relief  for  homeowners  and  small  pri- 
vate landowners.  In  most  cases  for  most  species  we  don't  need  their 
property  for  recovery  of  species.  With  respect  to  large  landowners 
try  to  focus  on  voluntary  multi-species  agreements  because  it  is 
that  approach  that  gives  them  more  flexibility  and  more  certainty 
and  is  better  for  the  species  recovery. 

Include  states  and  local  governments  more  than  we  are  doing. 
Provide  for  safe  harbor  and  incentive  provisions.  Better  recovery 
planning  which  includes  better  consideration  of  socioeconomic  im- 
pacts and  more  involvement  on  the  part  of  states  and  other  stake- 
holders. Those  are  the  things  we  need  to  do. 

But  this  bill,  Mr.  Chairman,  does  not  do  those  things.  In  our 
view,  it  does  not  chart  a  constructive  path  to  reauthorization.  Now 
there  have  been  statements  made  in  the  last  week  that  this  bill, 
your  bill,  Chairman  Young's  bill,  effectively  repeals  the  Endan- 
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gered  Species  Act.  I  don't  agree  with  that  at  all.  The  problem  with 
your  bill  is  that  it  ineffectively  repeals  the  Endangered  Species  Act. 

It  creates  tremendous  opportunities  for  wheel-spinning.  You  said 
you  wanted  to  cut  down  on  paperwork  and  bureaucracy.  This  quad- 
ruples it.  This  is  a  litigating  lawyer's  dream.  As  a  former  litigating 
lawyer,  I  can  tell  you  that.  You  know,  it  will  take  decades  to  re- 
solve some  of  the  inconsistencies  in  this  Act  and  it  doesn't  even 
allow  us  to  try  to  take  steps  that  we  are  taking  under  current  law 
and  policy  to  keep  species  off  the  list.  It  forbids  that. 

Congressman  Tauzin  challenged  us  to  be  specific.  Let  me  take  a 
minute  to  be  specific.  This  bill  doesn't  honor  sound  science.  It  repu- 
diates it.  The  latest  National  Academy  of  Sciences  report  makes  it 
clear  that  protecting  species  is  about  protecting  habitat  but  this  bill 
eliminates  private  habitat,  all  private  habitat.  It  shrinks  by  70  or 
80  or  90  percent  the  amount  of  Federal  land  habitat  that  can  be 
managed  to  protect  species,  and  it  creates  brand  new  disincentives, 
perverse  incentives,  to  destroy  habitat  in  the  period  between  the 
time  when  a  species  is  listed  and  a  final  plan  is  adopted. 

There  is  no  impetus  here  to  do  multi-species  planning  so  cer- 
tainty is  reduced.  The  bill  has  virtually  nothing  from  the  Western 
Governors  Association  proposals  for  partnerships  between  the 
states  and  the  Federal  Grovemment.  It  removes  the  obligation  of 
Federal  agencies  to  try  to  run  their  programs  to  avoid  extinction 
which  has  been  the  most  successful  and  efficient  part  of  the  Endan- 
gered Species  Act. 

The  compensation  provisions  alone  make  it  very  difficult  to  ad- 
minister the  Act.  On  the  international  front,  it  would  allow  vir- 
tually any  poacher  or  illegal  wildlife  taker  to  import  into  this  coun- 
try but  probably  prevent  U.S.  businesses  that  currently  can  get 
permits  to  export  CITES  listed  products  like  alligator  skins  to 
other  countries.  And,  finally,  by  disqualifying,  taking  off  the  list 
population-based  species,  a  vote  for  this  bill  is  a  vote  to  take  off  the 
Endangered  Species  Act  the  bald  eagle,  the  grizzly  bear,  the  wolf, 
the  California  sea  otter,  the  Florida  panther,  the  peregrine  falcon, 
and  sea  turtles  among  others. 

Now  just  let  me  conclude  by  saying  that  there  have  been  proc- 
esses in  the  last  eight  months  that  have  been  very  constructive. 
The  Administration  introduced  a  ten-point  plan.  You  and  I,  Mr. 
Chairman,  talked  to  the  timber  industry  executives  several  months 
ago.  I  heard  you  say  that  our  plan  has  a  lot  of  good  stuff  in  it  with 
the  exception  of  the  small  landowner  exemption,  you  didn't  like 
that.  I  can  understand  why  you  wouldn't  want  to  take  the  Adminis- 
tration's plan  but  there  have  been  other  processes  that  have  also 
developed  good  building  blocks  for  constructive  reauthorization. 

The  Western  Governors  Association  has  been  working  for  eight 
months  with  the  international  and  the  state  fish  and  game  agen- 
cies. We  have  worked  with  them.  There  is  a  lot  of  common  ground 
there.  We  try  to  find  common  ground.  Governor  Rosco,  Mark  Rosco, 
from  Montana,  Mike  Levitt  from  Utah,  Republican  western  gov- 
ernors, they  are  not  environmental  extremists.  You  know,  they 
have  told  you  what  the  states  want  but  very  little  of  that  is  in  here. 

The  Keystone  Initiative,  the  National  Academy  of  Sciences,  the 
building  blocks  for  a  constructive  reform  of  the  Endangered  Species 
Act  are  out  there  but  we  don't  think  your  bill  incorporates  any  of 
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those  constructive  building  blocks  and  the  plea  I  would  make  to 
you  I  guess  on  behalf  of  the  Administration  is  we  need  a  path  to 
get  this  done  in  this  Congress.  There  isn't  a  constituency  in  the 
Congress  or  the  country  for  repeal.  I  don't  think  a  bill  like  this  can 
pass  both  houses  of  Congress  and  get  signed  by  the  President. 

If  all  we  have  is  this  kind  of  bill  on  the  one  side  and  the  people 
say  let  us  tighten  down  the  screws,  then  we  have  got  gridlock.  We 
are  not  going  to  move  forward.  There  is  no  path.  We  are  going  to 
end  up  two  years  from  now  with  the  existing  Endangered  Species 
Act,  less  money,  more  problems,  and  no  progress  and  no  reform. 
That  is  not  where  we  are  coming  from. 

The  Administration  wants  to  support  practical  centrist  reform, 
fix  the  problems,  improve  the  Act  for  species  and  the  regulated 
public.  We  have  got  to  find  a  vehicle  to  move  forward  on  that.  We 
will  support  such  a  vehicle.  Thank  you,  Mr.  Chairman. 

[Statement  of  Mr.  Frampton  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  I  will  avoid  making  a  comment  at  this  time  and  wait 
until  the  question  and  answer  period.  Dr.  Lindeque,  you  may  pro- 
ceed. 

STATEMENT  OF  DR,  MALAN  LINDEQUE,  MINISTRY  OF  ENVI- 
RONMENT &  TOURISM,  WINDHOEK,  NAMIBIA;  ACCOMPANIED 
BY  STEVEN  KASERE,  DEPUTY  CHIEF  EXECUTIVE,  CAMPFIRE, 
HARARE,  ZIMBABWE 

Dr.  Lindeque.  Mr.  Chairman,  thank  you  for  the  opportunity  to 
give  evidence  at  this  hearing.  I  represent  the  Ministry  of  Environ- 
ment &  Tourism  in  Namibia  and  appear  on  behalf  of  a  group  of 
southern  African  nations.  Next  to  me  is  my  colleague,  Steven 
Kasere  of  Campfire  in  Zimbabwe,  who  testified  earlier  before  a 
Senate  committee  on  the  same  issues. 

We  have  submitted  our  detailed  views  in  a  written  statement 
that  I  request  to  be  made  pzirt  of  the  record.  Also,  I  would  like  to 
present  supporting  statements  from  16  other  organizations.  I  will 
summarize  our  views  very  briefly. 

Most  of  the  provisions  in  H.R.  2275  concern  regulatory  actions  af- 
fecting species  and  persons  within  the  United  States.  We  see  it  as 
inappropriate  for  foreign  nations  to  express  an  opinion  about  U.S. 
domestic  matters  and  I  will  confine  my  comments  to  the  issue  of 
foreign  species. 

The  southern  African  governments  are  very  grateful  that  the  bill 
contains  a  number  of  extremely  important  and  beneficial  provisions 
about  the  treatment  of  foreign  species  under  the  Endangered  Spe- 
cies Act.  These  provisions  about  foreign  species  will  help  African 
nations  and  others  to  expand  wildlife  populations  and  to  retain  and 
expand  their  habitat. 

Under  the  current  Act,  determinations  made  by  the  U.S.  Govern- 
ment authority  about  our  species  have  caused  great  concern  to  gov- 
ernments in  southern  Africa.  These  concerns  have  been  expressed 
repeatedly  as  official  protest  from  us.  For  example,  on  the  10th  of 
March  the  directors  of  conservation  agencies  in  Botswana,  Malawi, 
Namibia  and  Zimbabwe  wrote  to  the  Chairman  of  this  committee. 
They  expressed  their  belief  that  the  Act  is  fundamentally  flawed  as 
far  as  foreign  species  are  concerned  and  undermines  our  conserva- 
tion efforts. 
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This  was  followed  by  a  Diplomatic  Note  from  the  ambassadors  of 
these  countries  reiterating  this  concern.  The  current  Act  is  not  ben- 
eficial to  conservation  in  southern  Africa  as  it  is  based  upon  a  fun- 
damental misunderstanding  of  the  essential  conservation  problem 
on  our  continent.  In  our  region  people  and  wildlife  are  dependent 
on  the  same  land.  A  great  diversity  of  wildlife  still  occurs  outside 
national  parks  and  it  is  this  wildlife  that  we  are  most  concerned 
about. 

The  most  serious  conservation  problem  in  Africa  is  how  to  main- 
tain this  wildlife  heritage  in  the  face  of  increasing  demands  on  land 
by  an  essentially  poor  rural  population.  We  are  trjdng  to  develop 
the  best  possible  incentives  for  people  to  retain  wildlife,  and  we 
have  to  oppose  any  regulatory  method  that  bestows  a  competitive 
disadvantage  to  wildlife. 

Such  disadvantages  amongst  which  we  have  to  count  barriers  to 
trade  and  controlled  use  will  lead  to  their  replacement  by  livestock 
and  crop  lands.  Our  conservation  programs  also  aim  to  restore  the 
traditional  relationship  between  people  and  wildlife  by  transform- 
ing wildlife  from  a  liability  to  an  asset.  The  Act  assumes  that  con- 
servation is  best  accomplished  by  strict  prohibitions  on  trade  and 
use  of  wildlife  and  this  assumption  undermines  our  approach. 

Our  region  has  pursued  policies  which  retain  the  highest  possible 
values  on  wild  species  ana  natural  landscapes.  Without  these  val- 
ues and  a  competitive  contribution  from  these  resources  for  the  de- 
velopment and  well-being  of  our  nations,  we  will  not  be  able  to  stop 
the  progressive  loss  of  wildlife  habitat  to  other  forms  of  land  use. 

We  are  grateful  to  see  important  improvements  in  the  proposed 
bill  that  would  address  our  concerns.  Of  special  interest  in  the  pro- 
posed legislation  are  provisions  directing  U.S.  authorities  to  cooper- 
ate with  and  support  the  conservation  strategies  of  foreign  nations. 
We  are  fully  aware  that  some  U.S.  organizations  consider  that 
these  provisions  remove  the  protection  given  to  foreign  species  by 
the  United  States. 

The  proposed  bill  actually  provides  a  mechanism  for  the  imple- 
menting authority  to  assess  various  options  concerning  foreign  spe- 
cies, to  consult  with  the  relevant  governments  and  to  establish  the 
type  of  partnership  in  conservation  that  we  would  all  like  to  see. 
It  is  of  great  importance  to  us  that  the  Endangered  Species  Act 
does  not  have  a  counterproductive  effect  on  our  domestic  conserva- 
tion programs.  We  cannot  aiford  to  subject  our  long-term  conserva- 
tion programs  to  the  threat  of  unilateral  action  by  a  foreign  agency 
ostensibly  in  the  interest  of  protecting  our  own  species. 

The  proposed  bill  also  contains  provisions  that  aligns  the  Act 
with  CITES  which  we  applaud.  CITES,  or  the  Convention  on  Inter- 
national Trade  in  Endangered  Species,  provides  the  appropriate 
framework  for  international  cooperation  in  controlling  the  use  of 
and  trade  in  wild  species.  Of  particular  importance  to  us  is  that 
CITES  has  established  the  necessary  expertise  and  the  effective 
mechanisms  for  collective  decisionmaking. 

Perhaps  the  most  serious  problem  in  the  past  has  been  the  fail- 
ure of  the  implementing  agency  to  consult  effectively  and  meaning- 
fully with  foreign  governments  over  conservation  measures  for 
foreigng  species.  Governmental  Wildlife  Agencies  of  Southern  Afri- 
ca, staffed  by  well-qualified  professionals,  have  their  own  special 
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competence  in  developing  wildlife  management  strategies  that  are 
suitable  for  local  conditions,  yet  under  the  current  Act  U.S.  officials 
are  put  in  a  position  to  second  guess  and  overrule  strategies  which 
have  been  proven  successful  in  practice. 

The  new  provisions  in  the  proposed  legislation,  if  enacted,  will  go 
a  long  way  toward  eliminating  the  problems  that  we  have  had  with 
the  way  that  the  existing  Act  has  been  applied  to  foreign  species. 
We  urge  you  to  accept  the  provisions  relating  to  foreign  species  in 
the  present  bill  as  it  stands  now  and  we  sincerely  hope  that  these 
provisions  will  become  part  of  an  amended  Endangered  Species 
Act.  On  behalf  of  the  southern  African  countries  involved  and  par- 
ticularly Namibia,  my  own,  I  wish  to  thank  this  committee  for  their 
attention  to  these  problems  and  their  willingness  to  hear  our  views. 
Thank  you,  sir. 

[Statement  of  Dr.  LLndeque  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you  very  much.  Doctor,  and  we  do  appreciate 
your  coming  and  testitying  today. 

I  know  the  Chairman  of  the  full  committee  would  love  to  be  here 
personally  to  welcome  you,  Senator,  but  it  is  my  pleasure  to  intro- 
duce the  President  of  the  Alaska  State  Senate  from  Anchorage, 
Alaska,  Senator  Drue  Pearce. 

STATEMENT  OF  HON.  DRUE  PEARCE,  A  STATE 
REPRESENTATIVE  IN  ALASKA 

Ms.  Pearce.  Thank  you  very  much,  Mr.  Chairman,  and  members 
of  the  committee.  I  thank  you  very  much  for  this  opportunity  to 
testify.  My  testimony  today  is  presented  on  behalf  of  both  the  Alas- 
ka State  Senate  and  also  the  Alaska  State  House  and  the  people 
of  Alaska. 

First,  Mr.  Chairman,  I  want  to  express  our  sincere  appreciation 
for  the  dedication  and  hard  work  of  the  Endangered  Species  Act 
Task  Force  which  has  been  chaired  by  Congressman  Pombo.  Speak- 
er Phillips  and  I  both  had  the  opportunity  to  present  testimony  to 
the  task  force.  We  hope  that  the  Committee  on  Resources  will  uti- 
lize the  records  as  they  proceed  with  deliberations  on  H.R.  2275, 
We  did  make  specific  recommendations  during  that  testimony 
which  I  will  not  be  repeating  today. 

I  want  to  make  it  clear  that  the  Alaska  legislature  does  not  advo- 
cate the  dismantling  of  the  Endangered  Species  Act.  The  Act,  how- 
ever, has  been  effectively  used  by  Federal  agencies  and  extreme  en- 
vironmental organizations  as  a  weapon  and  not  as  a  tool  of  con- 
servation. Rigid  and  revisionary  interpretations  of  the  law  by  the 
Federal  courts  have  effectively  tied  the  hands  of  Federal,  but  most 
importantly,  state  agencies. 

We  do  have  a  few  constructive  comments  we  would  like  to  make 
about  some  of  the  new  concepts  included  in  the  bill  before  you  and 
the  central  items  that  were  excluded.  First,  the  definition  of  spe- 
cies. The  Alaska  legislature  strongly  supports  your  efforts  to  rede- 
fine species  under  the  Act.  From  our  perspective,  definition  of  spe- 
cies and  the  misinterpretation  and  implementation  of  this  portion 
of  the  law  by  the  Federal  agencies  is  the  single  biggest  problem 
with  the  Act. 

Although  we  support  the  concept  of  requiring  Congressional  ap- 
proval for  listing  of  a  population  segment,  we  would  strongly  rec- 
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ommend  that  distinct  population  segments  be  dropped  from  the 
Act.  Second,  the  consultation  process.  We  agree  with  the  approach 
to  allow  nonFederal  persons  to  use  the  consultation  procedures  in 
Section  10.  We  also  strongly  recommend  that  an  amendment  be 
considered  that  would  allow  states  to  participate  in  the  Section  7 
consultation  process. 

It  is  frequently  not  advantageous  for  a  cooperative  agency  with 
concurrent  jurisdiction  to  utilize  the  process  outlined  in  Section  10. 
Third,  the  Federal  biological  diversity  reserves.  Mr.  Chairman,  we 
have  to  respectfully  oppose  the  creation  of  a  new  system  of  Federal 
biological  diversity  reserves.  We  urge  Congress  not  to  mix 
biodiversity  management  with  the  listing  and  recovery  of  endan- 
gered species. 

Although  we  do  agree  that  proper  implementation  of  biodiversity 
concepts  and  good  conservation  practices  should  avoid  species  list- 
ings integrating  biodiversity  management  with  the  ESA  results  in 
a  frightening  expansion  of  agency  authorities  under  the  ESA. 
Biodiversity  management  principles  should  be  debated  separately 
on  their  own  merits  and  not  mixed  into  this  reauthorization. 

We  are  very  strongly  opposed  to  yet  the  creation  of  yet  another 
overlapping  classification  for  national  conservation  systems  in 
Alaska.  Our  state  is  already  blessed  with  68  percent  of  all  national 
park  service  lands,  85  percent  of  all  Fish  and  Wildlife  Service 
refuse  lands,  and  60  percent  of  all  wilderness  acreage.  When  these 
areas,  and  the  Chairman  has  told  you  many  times,  I  will  repeat  it, 
totaling  almost  130  million  acres  were  created  in  1980,  Congress 
established  major  use  exceptions  to  accommodate  traditional  Alas- 
kan uses  and  to  provide  for  compatible  development  of  some  natu- 
ral resources. 

Alaskans  witness  every  day  the  loss  of  m£iny  of  these  privileges 
due  to  the  overly  restrictive  policies  of  the  Federal  agencies  who 
seem  to  totally  disregard  the  needs  of  Alaskans  and  the  guarantees 
that  were  provided  to  us  by  Congress.  We  are  concerned  that 
overlaying  national  park  status  with  wilderness  designation  cou- 
pled with  biological  diversity  reserve  status  would  virtually  guar- 
antee the  most  restrictive  management  possible  at  the  expense  of 
many  Alaskans. 

Conservation  goals.  We  strongly  applaud  the  provisions  which 
authorize  the  selection  of  an  appropriate  conservation  objective  for 
each  listed  species.  One  of  the  greatest  difficulties  arising  from  ex- 
isting law  is  the  judicially  established  mandate  that  each  listed 
species  is  to  be  fully  recovered  regardless  of  cost  or  consequences. 

Greater  role  of  the  states.  We  concur,  I  don't  think  it  is  surpris- 
ing, with  the  importance  this  committee  has  placed  on  elevating 
the  role  of  the  states  in  the  implementation  of  the  Endangered  Spe- 
cies Act.  We  do,  however,  believe  that  states  should  be  exempt  from 
the  provisions  of  the  Federal  Advisory  Committee  Act  pertaining  to 
the  ESA  and  should  have  a  more  meaningful  role  in  the  listing,  de- 
listing, and  recovery  process. 

In  conclusion,  Mr.  Chairman,  we  would  be  negligent  if  we  did  not 
formally  recognize  that  there  have  been  some  positive  changes  ini- 
tiated by  Secretary  Babbitt  toward  his  agencjr's  implementation  of 
the  Endangered  Species  Act.  The  problem  is,  quite  frankly,  that  the 
Secretary  and  the  Federal  agencies  have  offered  many  of  these  rev- 


19 

olutionary  changes  only  after  Congress  and  this  task  force  and  the 
public  have  threatened  a  major  overall  of  the  Act. 

Some  of  the  policies  adopted  by  the  Secretary  should  be  consid- 
ered for  inclusion  in  this  rewrite  of  the  ESA.  We  are,  however,  ada- 
mant that  Congress  should  precisely  spell  out  its  intent  in  the  revi- 
sion of  the  Act.  Secretarial  actions  cannot  overcome  faulty  court  in- 
terpretations of  the  Act  which  have  hampered  effective  implemen- 
tation of  the  law. 

It  is  also  safe  to  say  that  after  20  years  of  intolerance  and  indif- 
ference toward  the  public  and  cooperating  state  agencies  the  public, 
the  states,  and  certainly  Alaskans  do  not  trust  the  Federal  agen- 
cies to  maintain  a  cooperative  attitude  in  the  implementation  of  the 
Endangered  Species  Act. 

A  true  partnership  between  Federal,  state  and  private  land- 
owners is  essential.  A  true  Endangered  Species  Act  partnership 
will  never  occur  unless  Congress  clearly  mandates  the  conditions 
and  the  role  of  each  of  the  participants  in  the  partnership.  Mr. 
Chairman,  I  want  to  thank  you  again  for  this  opportunity  to  testify 
on  behalf  of  the  Alaska  legislature  and  all  of  the  Alaskans  who  we 
represent. 

I  have  offered  to  you  an  honest  critique  of  H.R.  2275  from  Alas- 
ka's perspective.  We  hope  our  suggestions  and  comments  here  will 
prove  helpful  in  your  deliberations.  We  stand  ready  to  assist  you 
in  any  way  we  can  in  this  momentous  effort.  Thank  you,  sir. 

[Statement  of  Ms.  Pearce  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you  very  much.  It  was  indeed  an  honest  cri- 
tique and  we  appreciate  it.  The  Chair  will  recognize  the  ranking 
minority  member  in  the  subcommittee,  the  gentleman  from  Massa- 
chusetts, Mr.  Studds,  for  questions. 

Mr.  Studds.  Thank  you,  Mr.  Chairman.  I  really  don't  have  ques- 
tions. What  I  would  like  to  do,  whatever  time  I  have,  if  I  may,  if 
Mr.  Frampton,  if  you  would  like  additional  time  to  elaborate  obvi- 
ously we  are  coming  from  roughly  the  same  place  in  our  assess- 
ment of  the  bill  before  us  and  in  our  understanding  or  our  appre- 
ciation of  where  we  think  we  ought  to  be  going.  I  know  that  you 
were  rushed.  I  know  that  you  had  far  lengthier  testimony. 

If  there  are  any  other  specifics  with  regard  to  either  ways  in 
which  you  acknowledge  that  the  Act  needs  some  fixing  and  that 
you  would  ask  us  to  direct  our  attention  to  or  any  other  observa- 
tions, friendly  or  otherwise,  that  you  would  like  to  make,  I  would 
be  happy  to  give  you  some  of  my  time. 

Mr.  Frampton.  Thank  you,  Congressman  Studds.  I  would  just 
reiterate  that  the  Administration  has  tried  to  work  closely  in  a 
number  of  these  processes  which  I  think  have  produced  pieces  of 
what  could  hopefully  be  a  practical,  centrist  reauthorization  in  this 
Congress. 

We  worked  very  hard  with  the  state  fish  and  wildlife  agencies 
and  the  Western  Governors  Association  to  look  at  how  we  involved 
state  and  local  governments,  how  we  would  use  legislative  changes 
to  try  to  make — ^to  streamline — ^the  Act  and  make  it  easier  to  do  the 
kinds  of  things  that  we  are  doing  in  southern  California  and  in  the 
southeast  and  in  the  northwest  with  timber  companies  and  with 
local  governments  to  do  multi-species  planning,  how  we  would  re- 
shape the  Act  to  make  that  easier. 
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We  participated  in  the  Keystone  Institute  process  to  look  at  in- 
centives and  safe  harbor  provisions.  And  we  think  that  there  is  out 
there  and  hope  that  there  will  be  incorporated  in  other  legislation 
that  is  introduced  in  the  near  future  in  both  houses  provisions  that 
the  governors  like,  the  Administration  likes,  the  scientific  commu- 
nity likes,  the  local  elected  officials  like. 

There  is  surprisingly,  given  the  level  of  heat  in  the  debate  about 
the  Endangered  Species  Act,  surprisingly  there  is  a  lot  of  common 
ground  about  what  needs  to  be  done  to  fix,  to  make  more  effective, 
this  statute,  a  lot  more  than  I  would  have  predicted  and  many  oth- 
ers, I  think,  would  have  predicted  two  years  ago  and  we  found  a 
lot  of  that  common  ground.  It  is  out  there.  It  is  out  there  in  the 
WGA  bill  and  the  Keystone  report  and  our  ten-point  plain  which  I 
think  represents  significant  proposals  for  change. 

You  know,  the  shape  of  a  bill  that  can  win  a  very  broad  consen- 
sus support  to  take  this  Act  forward  is  out  there,  and  we  will  sup- 
port it.  We  just  need  to  seize  the  opportunity  to  do  that.  The  bill 
we  have  before  us  today  is  far  from  common  ground  and  we  hope 
that  since  there  is  a  common  interest  in  trying  to  move  this  for- 
ward instead  of  have  gridlock  that  somehow  we  can — ^you  know,  we 
can  come  to  common  ground  here  in  both  houses  in  the  next  month 
or  so  and  move  something  forward  that  not  everybody  is  going  to 
like  and  nobody  may  like  entirely  but  which  can  win  pretty  broad 
support. 

It  will  have  some  significant  changes  in  the  Act.  It  will  have 
some  compromises.  It  will  make  it  work  better  for  species  and  a  lot 
better  for  the  regulated  public.  The  shape  of  that  bill  is  out  there 
if  we  can  find  the  right  vehicle  and  the  right  process  to  move  it  for- 
ward. And  there  are  things  in  this  bill,  in  the  Pombo-Young  bill, 
you  know,  that  are  good.  I  mean  the  emphasis  on  trying  to  struc- 
ture voluntary  agreements  with  landowners  is  very  important. 

The  problem  is  that  there  are  other  parts  of  the  bill  that  disable 
that.  I  was  looking  at  the  bill  from  the  point  of  view  of  whether 
under  this  bill  we  could  do  what  we  did  this  spring  with  Plum 
Creek  Timber  Company,  the  largest  private  landowner  in  Montana. 
The  state,  the  Forest  Service,  Fish  and  Wildlife  Service  and  the 
county  entered  into  an  agreement  to  manage  Plum  Creek  and  state 
and  Forest  Service  lands  for  grizzly  bears.  I  mean  everybody  wins 
under  that  agreement. 

We  could  not  do  that  under  this  bill  because  a  landowner  with 
five  acres  could  threaten  a  compensation  suit  and  bring  that  to  a 
halt  for  five  years.  So  there  are  good  things  in  this  bill  but  there 
are  other  things  that  would  disable  the  good  things.  And  we  need 
to  be  careful  as  we  move  forward  to  make  fixes  that  we  don't  do 
things  that  disable  other  important  things. 

Mr.  Studds.  I  appreciate  that.  Let  me  just  conclude  by  observing 
that  around  every,  and  all  of  us  who  have  been  in  this  business  for 
a  while  know  this,  around  every  issue  of  substance  and  con- 
sequence there  are  many  voices.  There  are  always  very  shrill  voices 
and  they  are  easy  to  hear.  What  is  much  more  difficult  to  hear 
sometimes  is  the  very  quiet  broad  consensus  out  there  of  just  plain 
people  who  genuinely  understand  and  support  something. 

In  this  case  I  fear  it  is  the  shrill  voices  that  have  been  heard  and 
not  the  voice  of  the  land  which  I  think  is  very  understanding  and 
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I  just  want  to  end  by  commending  you  and  Secretary  Babbitt, 
whom  I  think,  contrary  to  something  which  the  distinguished  sen- 
ator from  Alaska  said  a  moment  ago,  I  hate  the  word  but, 
proactive.  Secretary  Babbitt  was  in  my  office  three  years  ago  even 
before  he  was  confirmed  saying  what  can  we  do  to  get  the  good 
science  and  make  this  thing  work.  That  is  a  refreshing  and  alto- 
gether appropriate  attitude  on  the  part  of  the  chief  steward  of  this 
nation's  resources  and  I  commend  you  and  him.  Thank  you,  Mr. 
Chairman. 

Mr.  Tauzin.  I  think  the  gentleman's  time  has  expired.  The  Chair 
now  recognizes  the  gentleman  from  California. 

Mr.  POMBO.  Thank  you.  Mr.  Frampton,  in  your  opening  state- 
ment you  said — ^before  I  get  to  that  I  got  to  say  I  knew  no  matter 
what  we  came  up  with  you  were  going  to  oppose  it.  I  knew  from 
the  very  beginning  that  we  were  going  to  be  accused  of  gutting  the 
Endangered  Species  Act  and  regardless  of  what  we  did,  if  we 
changed  one  word  in  it,  that  the  rhetoric  was  going  to  be  the  same. 

I  made  the  attempt  from  the  very  beginning  to  work  with  you 
and  other  people  in  fish  and  wildlife  and  in  this  Administration  to 
come  up  with  ideas  and  ways  to  do  that.  About  90  percent  of  the 
stuff  that  you  guys  brought  to  me  is  in  the  bill  and  it  was  ideas 
that  you  talk  about  so  eloquently  in  tr3dng  to  get  private  property 
owners  to  work  to  protect  habitat  and  to  encourage  them  to  do  that 
instead  of  always  coming  down  the  heavy  hand  of  the  Federal  Grov- 
ernment  on  them. 

Those  were  the  things  that  we  tried  to  do,  the  ways  that  we  tried 
to  go  about  coming  up  with  a  balanced  approach  to  protect  an  en- 
dangered species.  It  was  said  in  one  of  the  opening  statements  of 
one  of  the  minority  members  that  this  is  a  new  approach  and  it  is 
a  new  approach.  Everybody  likes  to  go  into  this  debate  looking  at 
this  issue  from  inside  the  box  of  the  current  Endangered  Species 
Act. 

Everybody  is  afraid  to  stick  their  toe  outside  of  the  Endangered 
Species  Act,  outside  of  that  box,  because  they  are  afraid  that  they 
may  anger  some  constituency  or  anger  someone  that  is  out  there. 
Well,  no,  I  think  it  is  time  we  got  outside  of  the  box  and  looked 
at  a  new  approach  and  that  is  a  cooperative  management  approach, 
a  cooperative  agreement  between  those  that  are  being  regulated 
and  the  regulators  and  getting  outside  of  the  box  that  currently  ex- 
ists. 

And  until  you  take  this  from  that  new  approach,  we  won't  see 
eye  to  eye  on  this.  You  really  do  have  to  look  at  it  from  outside  the 
box  because  the  current  Endangered  Species  Act,  contrary  to  what 
has  been  said  here  already  this  morning,  is  not  working.  And  if 
anybody  took  the  time  to  go  out  and  actually  talk  to  the  people  that 
are  being  regulated  by  this,  they  would  understand  why  it  is  not 
working. 

People  are  destro3dng  habitat  so  they  don't  become  habitat  for  an 
endangered  species.  People  are  destrojdng  the  ability  of  wildlife  to 
live  on  their  ranches  and  on  their  farms  because  they  are  terrified 
that  an  endangered  species  is  going  to  be  found  on  their  property 
and  they  are  going  to  lose  the  right  to  farm  or  ranch  their  property. 
That  is  the  reality  of  what  we  are  doing. 


22 

Now  inside  the  beltway,  inside  all  of  these  fancy  offices  back 
here,  we  may  not  realize  that  but  that  is  what  is  happening  in  the 
real  world  and  until  we  look  at  this  from  a  realistic  approach  we 
are  never  going  to  agree.  And  we  have  to  get  outside  the  box  and 
look  at  a  new  way  of  approaching  that. 

In  your  opening  statement  you  said  70,  80,  90  percent  of  the  Fed- 
eral land  would  be  left  unprotected.  Currently  35  to  40  percent  of 
the  federally-owned  land  is  held  with  the  conservation  easement. 
It  is  held  within  the  national  parks,  it  is  held  within  the  wilderness 
areas,  it  is  held  within  the  wild  and  scenic  rivers.  Those  are  the 
areas  that  we  are  looking  at  to  establish  biodiversity  reserves. 

When  the  conservation  biologists  came  to  me  I  asked  them  what 
is  the  one  thing  that  vou  really  want  out  of  this,  what  do  you  want 
to  achieve?  They  saia  they  wanted  to  protect  biodiversity  because 
they  didn't  know  where  it  was  going  to  go.  They  didn't  know  what 
all  the  answers  were.  The  best  conservation  biologists  in  the  coun- 
try told  me  they  don't  know  what  the  answer  is,  they  don't  know 
what  is  going  to  happen. 

The  one  thing  we  had  to  do  was  try  to  establish  a  series  of 
biodiversity  reserves  across  the  country  that  could  protect  that 
biodiversity.  Everybody  realizes  that  it  is  a  futile  effort  to  try  to 
save  each  and  every  single  subspecies  and  unique  population  seg- 
ment and  everjrthing  across  the  country,  they  know  that  we  will 
spend  money  and  not  be  able  to  do  that. 

But  the  reality  of  it  is  we  have  to  look  at  the  scarce  conservation 
dollars  that  we  have  and  try  to  develop  a  system  of  protecting 
biodiversity  of  saving  wildlife  and  protecting  endangered  species. 
That  is  what  we  need  to  do.  That  is  what  this  Act  is.  If  you  want 
to  come  to  me  with  your  criticisms  of  the  Act  and  say  if  we  change 
this  it  would  work  better,  if  we  change  this  scientific  model  it 
would  work  better,  I  would  be  more  than  happy  to  work  with  you 
and  I  know  that  the  members  on  this  committee  would  be  happy 
to  work  with  you  to  achieve  that  go£il  because  we  want  an  Act  that 
works.  That  is  what  we  are  trying  to  do. 

And  in  regard  to  foreign  species,  I  found  this  quite  ironic  that 
through  this  entire  debate  over  the  past  eight  months  that  we  have 
been  going  through  on  foreign  species,  I  had  a  group  of  wildlife 
managers  from  a  number  of  different  countries  that  have  come  to 
see  me  over  the  past  eight  months  and  it  was  very  interesting  to 
hear  them  talk  about  the  way  they  felt  the  United  States  treated 
their  country,  that  they  didn't  care  about  wildlife,  that  they  didn't 
care  about  what  was  happening  with  their  wildlife  in  their  coun- 
tries. 

And  it  sounded  exactly  like  one  of  our  hearings  out  west.  It 
sounded  exactly  the  way  that  the  people  in  the  western  United 
States  feel  about  Washington,  D.C.  They  were  saying  the  same 
things,  that  they  were  being  dictated  to  from  inside  the  beltway 
from  people  who  really  didn't  understand  what  was  going  on  in 
their  country,  who  really  didn't  understsind  that  they  valued  the 
wildlife  in  their  countries  and  they  were  trying  to  do  what  they 
could  to  protect  that  wildlife  and  to  put  a  value  on  it  so  that  they 
could  achieve  their  conservation  goals. 

Those  are  the  kinds  of  things  we  want  to  foster,  not  just  with  the 
western  United  States  but  with  the  rest  of  the  world.  If  that 
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doesn't  work  perfectly,  we  can  work  on  that  language  but  I  am  not 
going  to  dictate  to  every  country  in  the  world  what  somebody  inside 
the  beltway  of  Washington  thinks  it's  a  good  conservation  goal. 
Thank  you. 

Mr.  Tauzin.  Excellent  set  of  questions. 

Mr.  Frampton.  Do  I  get  five  minutes  or  one  minute  to  respond? 

Mr.  Tauzin.  We  actually  have  to  move  along.  You  will  get  a 
chance,  another  question.  We  have  been  called  to  the  floor  but  we 
are  going  to  go  ahead  with  one  more  round  of  questions  and  I  rec- 
ognize the  r£uiking  minority  member  of  the  committee,  Mr.  Miller. 

Mr.  Miller.  Go  ahead  and  respond  on  my  time  and  then  I  will 
ask  you  a  short  question. 

Mr.  Frampton.  Thank  you.  Congressman.  Mr.  Pombo,  I  do  hon- 
estly think  that  we  have  been,  we  in  the  Administration  have  been 
outside  the  box  for  the  last  two  years.  We  have  to  administer  this 
Act  and  it  has  problems.  We  have  tried  to  really  work  a  quiet  revo- 
lution on  how  we  have  administered  this  Act.  We  have  identified 
things  that  need  to  be  done  through  legislative  change  to  take  that 
further.  And,  as  I  said,  I  think  there  is  broad  agreement  among 
other  people  like  Western  Governors  about  significant  changes  that 
need  to  be  made. 

We  are  not  saying  this  Act  doesn't  have  to  be  changed.  We  are 
not  standing  on  the  status  quo  and  we  haven't  but  I  don't  think 
that  you  have  an  effective  reform  program  by  stepping  out  of  the 
box  and  then  throwing  away  most  of  the  tools  that  are  in  the  box. 
The  principal  tools  of  this  Act  are,  first,  the  obligation  on  other  gov- 
ernment agencies  to  run  their  programs  to  try  to  avoid  extinction 
of  species.  Very  efficient,  saves  a  lot  of  money.  It  has  been  very  suc- 
cessful. That  is  eUminated  in  your  bill.  Those  agencies  don't  have 
to  do  anything  they  don't  want  to  do. 

The  second  tool  is  habitat  protection  on  public  lands.  We  use  the 
public  land  base  in  an  appropriate  way  first,  more  than  half, 
whether  it  is  60,  70  or  80  percent  of  that  base  is  removed  in  your 
bill.  Third,  we  look  to  some  contribution  from  private  landowners 
for  habitat  protection.  That  is  out  of  your  bill.  Fourth,  we  try  to 
structure  incentives  or  remove  perverse  incentives  so  that  we  can 
have  some  kind  of  pressures  other  than  regulation  on  people  to  pre- 
serve habitats. 

There  are  some  real  problems  with  the  existing  law.  This  bill  in 
our  view  exacerbates  those  perverse  incentives.  Those  are  the  prin- 
cipal tools  that  I  would  argue  to  you  are  thrown  away  and  you  are 
left  with  a  very,  very  small  toolbox  in  this  bill.  Now  briefly  on  the 
mtemational  front  I  think  it  is  important  that  you  talk  to  United 
States  wildlife  managers  in  this  country  and  ask  them  whether 
they  honestly  think  that  this  bill  would  cripple  our  involvement  in 
CITES  and  in  international  efforts  to  protect  endangered  species 
and  I  would  you  that  90  percent  of  them  will  tell  you  that  it  does. 

And  I  think  it  is  ironic  that,  you  know,  six  weeks  ago  Speaker 
Gingrich  went  to  the  Floor  of  the  House  to  protect  our  miserable 
small  program  for  rhinos  and  tigers,  you  know,  our  budget  for  next 
year  for  this  Fish  and  Wildlife  Service  budget,  and  this  bill  guts 
that  program.  It  lets  other  countries  dictate  to  us,  so  ask  U.S.  wild- 
life managers  what  they  think  of  that.  That  is  relevant  too,  it 
seems. 
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Mr.  Miller.  Secretary  Frampton,  let  me,  if  I  might,  just  ask  you 
a  question  that  is  I  think  of  concern  and  certainly  the  community 
I  represent  which  is  a  high  growth  mainly  suburban  district,  and 
that  is  I  think  if  I — ^while  a  lot  of  homebuilders  and  developers  and 
others  are  deeply  concerned  about  the  Endangered  Species  Act  and 
its  impact  on  their  businesses  and  the  price  of  their  product  and 
all  the  anecdotal  material  that  we  hear,  I  think  if  I  read  them  the 
bill  that  is  before  us,  they  wouldn't  agree  with  the  results  because 
there  are  stronger  beliefs  about  the  purpose  and  the  goals  of  the 
Endangered  Species  Act. 

One  of  the  things  that  constantly  is  brought  home  is  the  question 
of  getting  some  certainty  into  the  Act  and  getting  a  resolution  of 
disputes  but  also  getting  some  resolution  of  something  here  in  the 
Congress  and  I  think  you  are  quite  right  and  I  think  Mr.  Studds 
said  it  quite  correctly  that  there  is  a  very  broad  area  of  common 
ground  out  there  about  the  intent  and  purposes  of  this  Act  and  try- 
ing to  make  it  work  better. 

One  of  my  concerns  is  that  we  will  just  add  to  the  number  of 
years  here  in  which  Congress  will  not  resolve  these  things  that 
need  to  be  resolved  if  this  bill  which  apparently  you  and  the  Ad- 
ministration have  very,  very  strong  objections  to,  we  end  up  the 
year  with  no  work  product  because  of  a  veto  or  because  it  was  just 
unacceptable,  as  I  believe  it  will  be  eventually,  to  the  Congress  and 
then  we  are  kind  of  back  in  the  other  box  of  not  having  this  cer- 
tainty brought  to  this  program. 

Mr.  Frampton.  Well,  you  know,  I  just  want  to  say  that  we  are 
for  moving  this,  we  are  for  reform,  we  are  for  moving  forward. 
There  are  real  positive  changes  that  can  be  made.  The  Administra- 
tion is  not  embarked  on  some  strategy  of  delay  or  deception  or  hop- 
ing that  nothing  happens  this  year  or  next  year.  We  would  like  to 
see  this  Act  changed,  improved,  reformed.  We  would  like  to  get  on 
with  it  and  we  need  to  find  a  d3niamic  that  allows  us  to  have  a  ve- 
hicle that  incorporates  a  lot  of  that  common  ground,  otherwise,  we 
are  going  to  end  up,  as  I  said,  a  year  and  a  half  or  two  years  from 
now  with  the  existing  Act  and  we  are  going  to  be  in  a  worse  situa- 
tion than  we  are  today. 

Mr.  POMBO.  The  committee  will  stand  in  recess  and  we  ask  our 
guests  to — we  have  two  votes  in  a  row  so  we  will  be  in  recess  until 
after  that  second  vote.  I  ask  members  to  return  as  quickly  as  pos- 
sible and  ask  our  guests  if  you  can  make  yourselves  comfortable  till 
we  get  back.  Thank  you  very  much. 

[Recess.] 

Mr.  PoMBO.  We  are  going  to  call  the  hearing  back  to  order  and 
at  this  time  I  would  like  to  recognize  Mr.  Saxton. 

Mr.  Saxton.  I  thank  the  Chairman  for  recognizing  me.  You 
might  be  interested  to  know  that  on  the  way  back  from  this  last 
vote  Mr.  Tauzin  and  Mr.  Pombo  and  I  were  walking  along  together. 
Mr.  Tauzin  who  is  a  great  mediator  recognized  that  Mr.  Pombo  and 
I  have  some  differences  and  he  said  why  don't  you  guys  get  to- 
gether and  settle  your  differences  at  which  point  Richie  remarked 
as  long  as  Saxton  agrees  with  me,  there  will  be  no  problem.  We  are 
closing  in. 

Let  me  ask  you  a  question  along  the  same  line,  Mr.  Frampton. 
During  the  testimony  of  the  senator  from  Alaska,  my  aide  brought 
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this  spreadsheet  down  to  you  and  I  am  interested  in  finding  some 
common  ground  with  the  Administration  and  we  got  to  solve  this 
problem.  And  we  put  this  together  primarily  to  be  able  at  a  rel- 
atively easy  fashion  to  compare  and  contrast  the  different  versions. 

We  have  current  law,  we  have  Mr.  Young's  and  Mr.  Pombo's  bill, 
we  have  Mr.  Gilchrest's  bill.  He  was  here  just  a  few  minutes  ago 
and  has  worked  exceedingly  hard  putting  together  a  bill  that  may 
be  quite  similar  to  mine.  And  then  of  course  we  have  my  bill.  And 
I  might  say  my  bill — I  don't  take  any  real  pride  of  authorship  but 
most  of  my  bill — ^is  fashioned  after  the  Western  Grovemors  Associa- 
tion version  and  which  I  looked  at  and  thought  it  was  quite  good 
and  we  made  some  changes. 

Anyway,  my  question  is  this,  how  can  we  find  some  common 
ground?  I  guess  this  question  goes  more  to  process  than  content  at 
this  point  because  obviously  we  need  to  do  something.  This  is  a 
process  that  we  need  to  all  be  involved  in.  I  don't  think  that  I  have 
particular  pride  of  authorship.  I  know  that  the  Administration  has 
ten  points  and  what  do  you  suggest  that  we  do  in  order  to  provide 
some  kind  of  a  forum,  some  kind  of  a  process,  where  we  can  get 
together  and  end  up  with  an  Endangered  Species  Act  that  works 
that  we  can  all  Uve  with? 

Mr.  Frampton.  Well,  Congressman  Saxton,  you  know,  this  is 
your  process  and  I  guess  all  I  can  say  is  that  we  are  willing  to 
come  to  the  table  anjrwhere  in  any  way  that  the  committee  leader- 
ship or  committee  members,  you  know,  whatever  role  you  want  us 
to  play.  We  would  like  to  be  there.  I  think  that,  as  I  understand 
it,  one  of  your,  for  example,  major  components  of  your  bill  would, 
as  you  described  it  earUer,  would  set  up  a  system  where  we  try  to 
make  recovery  planning  more  effective  by  incorporating  the  so- 
called  critical  habitat  or  similar  judgments,  put  that  back  into  the 
recovery  planning,  make  it  more  of  a  cooperative  process  where  the 
state  wants  to  take  the  lead  in  developing  the  recovery  plan,  both 
in  the  WGA  proposal  and  in  our  ten-point  plan. 

We  propose  that  the  Secretary  delegate  the  lead  to  the  state.  Ul- 
timately the  Secretary  would  have  to  approve.  There  would  be  a 
more  explicit  requirement  I  guess  than  current  law  that  socio- 
economic impacts  be  minimized.  I  mean  there  is  a  big  area  of  com- 
mon ground  between  the  Administration,  WGA,  and  your  descrip- 
tion of  your  bill. 

I  think  there  are  a  lot  of  other  areas  but  we  are  ready  to  do 
whatever  you  feel  would  be  constructive  to  try  to  see  if  we  can't  de- 
velop a  vehicle  that  the  Administration  coiild  support  or  largely 
support  that  would  be  bipartisan  and  then  could  actually  move  to 
the  House  Floor  and  commend  a  large  majority. 

Mr.  Saxton.  Well,  I  for  one  and  I  know  other  members  from  this 
side  are  looking  for  that  common  ground.  I  want,  and  I  think  I  can 
say  that  we  want,  an  Endangered  Species  Act  that  works.  We  rec- 
ognize that  there  is  a  very  strong  role  here  for  the  Administration 
to  play  during  the  process  of  reauthorization  as  well  as  after  and 
therefore,  you  know,  I  invite  you,  perhaps  maybe  we  can  do  it  on 
a  staff  level. 

Maybe  a  good  place  to  start  would  be  to  add  whatever  your  ver- 
sion looks  like  to  this  spreadsheet  and  then  we  have  got  five  alter- 
native potential  plans  to  look  at  and  we  can  begin  to  sort  through 
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the  differences  and  find  that  commonality  that  is  so  important  to 
form  a  consensus  so  that  we  can  move  forward  together.  And  I 
would  be  delighted,  Mr.  Chairman,  to  play  a  role  with  you  in  that 
process.  Thank  you  very  much. 

Mr.  POMBO.  Thank  you.  Mr.  Vento. 

Mr.  Vento.  Mr.  Frampton,  I  was  just  looking  at  some  of  the  tes- 
timony ahead  here  and  it  said — of  Mr.  Bean.  I  think  it  is  very  in- 
sightful that  the  issue  here  would  be  that  in  order  to  continue  on 
the  successful  path  toward  recovery  of  the  bald  eagle,  the  Secretary 
under  this  proposed  bill  must  determine  it  is  in  the  national  inter- 
est to  do  so,  seek  Congressional  concurrence  with  the  determina- 
tion, and  invite  48  governors  and  nearly  1,500  county  governments 
to  nominate  representatives  to  serve  on  assessment  teams. 

Appoint  an  assessment  team  with  potentially  in  excess  of  1,000 
members,  review  the  team's  assessment,  determine  a  conservation 
objective  for  the  eagle,  and  replace  the  existing  successful  recovery 
plans  for  the  eagle  with  a  new  conservation  plan,  all  of  which  must 
be  done  in  18  months  while  simultaneously  carrying  out  similar  re- 
quirements for  several  hundred  other  species. 

Did  you  participate  in  this  with  my  colleagues  in  terms  of  draft- 
ing this  particular  provision? 

Mr.  Frampton.  No,  I  saw  it  yesterday  for  the  first  time.  Con- 
gressman Vento.  It  actually  made  it  more  vivid  to  me  what  would 
be  required  to  try  to  put  the  eagle,  the  grizzly  bear,  the  peregrine 
falcon,  the  Florida  panther  and  other  species  that  are  populations 
on  the  list.  They  are  listed  as  populations  but  they  may  be  bio- 
logically scientifically  very  important.  It  would  be  difficult  to  put 
them  back  on  the  list. 

Mr.  Vento.  Well,  yeah,  that  is  right  in  order  to  keep  them  on 
the  list.  Some  would  argue  that  the  bald  eagle  doesn't  belong  on 
the  list.  I  don't  know  but  I  just  think  it  is  sort  of  vivid,  I  think, 
because  it  does  illustrate  what  you  would  have  to  go  through  or  be 
subject  to  a  challenge,  I  guess. 

There  are  all  kinds  of  problems.  It  is  my  understanding  that  in 
the  exclusive  economic  zones,  the  so-called  EECs,  that  today  cer- 
tain activities  take  place  that  have  incidental  taking  occurring 
there.  For  instance,  with  marine  mammals  that  might  be  on  the 
endangered  or  threatened  list,  oil  activities,  and  other  types  of  ac- 
tivities in  terms  of  fishing,  netting,  and  so  forth,  require  certain  ac- 
tivities that  must  take  place  to  avoid  incidental  taking. 

Now  it  is  my  understanding  that  the  bill  before  us  simply  ex- 
cuses those  activities.  In  other  words,  it  does  not  involve — if  that 
occurs  then  there  is  no  regulation  or  action  that  is  permitted,  is 
that  correct? 

Mr.  Frampton.  Well,  I  would  stand  corrected  by  Chairman 
Pombo  as  to  his  interpretation  of  the  bill.  The  way  I  read  it  is  that, 
I  believe  it  is  non-fish  marine  mammals  in  that  off-shore  zone  like 
manatees  and  whales. 

Mr.  Vento.  Sea  turtles  and  manatees. 

Mr.  Frampton.  Sea  turtles,  right.  The  take  provisions  are  fun- 
damentally removed  from  the  Act  so  that  if  you  are  a  manatee  or 
a  whale,  you  know,  you  better  learn  to  stay  more  than  200  miles 
from  the  shore  or  you  are  in  trouble.  That  is  the  way  I  read  it. 

Mr.  Vento.  Well,  that  is  the  way  I  read  it  too  but  what 
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Mr.  POMBO.  Would  you  3deld  just  on  that? 

Mr.  Vento.  Yeah,  I  would  just  for  a  moment,  yeah. 

Mr.  PoMBO.  Are  not  those  animals  protected  by  the  Marine 
Mammal  Protection  Act  that  you  just  named  off? 

Mr.  Frampton.  I  don't  know  that  they  are  protected  from  sea 
turtles,  not  at  all,  but  I  do  know  that  they  are  protected  from  the 
kinds  of  effects  that  we  currently  try  to  prevent  from  oil  drilling 
or  motor  boats  killing  manatees,  those  kinas  of  things.  We  wouldn't 
be  able  to  reach  at  all  under  this  bill. 

Mr.  PoMBO.  In  consultation  you  cannot  do  that  now? 

Mr.  Frampton.  I  don't  know  that  the  Marine  Mammal  Protection 
Act  would  give  us — ^I  just  don't  know. 

Mr.  PoMBO.  I  think  there  are  some  people  who  would  be  very  in- 
terested if  that  is  your  opinion. 

Mr.  Frampton.  If  it  would  give  us  any  authority  to  deal  with 
boats  or  oil  rigs? 

Mr.  POMBO.  If  that  is  the  Administration's  opinion  I  am  sure 
there  are  some  people  who  would  be  very  interested  in  that  new 
interpretation. 

Mr.  Frampton.  Well,  I  am  saying  I  don't — I  can't  respond  to  the 
question  of  the  Marine  Mammal  Protection  Act,  what  will  sub- 
stitute. 

Mr.  Vento.  Well,  obviously  marine  mammals  don't  apply  to  sea 
turtles  and  other  types  of  species  that  are  non-mammals  so  I  mean 
I  don't  think  that — so  that  is  an  important  issue.  But  this  is  also 
the  interpretation,  I  might  say,  of  others  who  are  going  to  be  testi- 
fying so  there  will  be  plenty  of  opportunity  to  discuss  this. 

One  of  the  provisions  I  noticed  that  there  is,  in  other  words,  any 
animal  that  is  in  captive  breeding,  in  other  words,  restrictions 
would  not  be  put  in  place  in  terms  of  those  captive  bred  animals 
abroad.  For  instance,  my  understanding  is  that  this  legislation 
would  not  prevent  anyone  from  importing,  for  instance,  captive 
bred  types  of  Siberian  tigers  and  so  forth  that  would  be  brought 
here  for  various  tjrpes  of  events  which  would  be  destructive  like  a 
hunting  activity.  Is  that  your  understanding  of  this,  Mr.  Frampton? 

Mr.  Frampton.  That  is  my  understanding.  I  think  the  bill  relies 
very  heavily  on  captive  breeding,  captive  propagation  in  a  number 
of  different  ways. 

Mr.  Vento.  I  understand  that  there  is  maintenance  in  a  zoo 
rather  than  in  a  natural  habitat  in  a  provision  I  read  in  an  inter- 
pretation of  this  biU.  That  is  another  thing  I  think  that  has  to  be 
defended,  that  there  is  a  lesser  reliance  on  a  natural  environment. 

Most  of  the  time  when  these  captive  breeding  programs  had  gone 
on,  I  mentioned  the  peregrine  falcon.  The  condors  obviously  are  an- 
other example,  the  California  condor,  they  are  really  done  in  asso- 
ciation with  maintaining  the  habitat  as  well  for  final  release.  The 
objective  is  to  have  them  occur  naturally  in  the  environment  or  in 
that  ecosystem  or  that  habitat,  is  that  correct? 

Mr.  Frampton.  Well,  that  is  correct.  They  are  a  component  of  a 
program  but  you  still  need  the  habitat  and  the  National  Academy 
looked  at  this  issue  and  others  have  found  that  it  is  also  a  very  ex- 
pensive component  but  ultimately  in  the  case  of  turtles,  for  exam- 
ple, sea  turtles,  you  know,  you  can  grow  as  many  as  you  want  in 
a  pail  but  at  some  point  you  put  them  in  the  water  and  if  they  are 
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caught,  you  are  not  going  to  recover  the  species,  so  captive  propa- 
gation alone  is  ultimately  unlikely  to  be  a  viable  recovery  program. 

Mr.  Vento.  Well,  I  think  one  of  the  other  issues,  of  course,  is  this 
international  provision  where  we  are  supposed  to  get  the  permis- 
sion from  any  nation  whether  they  are  in  CITES  or  whether  they 
are  not  in  CITES  in  terms  of  any  type  of  sanctions  or  any  type  of 
actions  we  take.  This  would  require  the  President  himself  to,  in 
fact,  make  that  determination  if,  in  fact,  the  country  did  not  volun- 
tarily agree.  They  basically  have  veto  power,  taking  it  out  of  the 
hands  of  the  professionals  and  putting  it  really  in  the  hands  of,  for 
better  or  for  worse,  someone  that — either  a  statesman  or  a  politi- 
cian, take  your  choice,  you  know.  My  time  is  expired. 

Mr.  POMBO.  Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you  very  much,  Mr.  Chairman.  Ladies 
and  gentlemen,  I  appreciate  you  coming  here  and  giving  your  testi- 
mony to  evaluate  this  most  important  issue  before  the  House  and 
basically  before  the  American  people.  I  would  like  to  ask  the  gen- 
tleman, I  am  not  sure  how  to  pronounce  your  name,  this  gentleman 
right  here.  How  do  you  pronounce  your  name,  sir? 

Dr.  LiNDEQUE.  Lindeque,  Malaii  Lindeque. 

Mr.  Gilchrest.  Milan. 

Mr.  Lindeque.  Lindeque. 

Mr.  Gilchrest.  OK,  I  am  not  going  to  attempt  to  say  it.  I  can't 
see  it  because  I  need  long-range  glasses.  There  has  been  some  men- 
tion of  the  CITES  treaty.  Could  you  give  us  your  perspective  if  the 
Act  is  passed  the  way  it  is  your  understanding  or  your  perspective 
on  its  impact,  what  are  the  ramifications  for  your  country  if  this 
bill  passes  the  way  it  is  with  some  of  the  language  in  it  dealing 
with  this  International  Treaty  on  Endangered  Species.  Is  it  a  posi- 
tive effect  for  the  CITES  treaty  which  is  positive  basically  for  your 
country,  I  would  assume,  or  would  this  bill  have  a  negative  impact 
on  your  country  as  far  as  species  are  concerned? 

Dr.  Lindeque.  Mr.  Chairman,  yes.  My  understanding  of  the  pro- 
posed legislation  is  that  it  absolutely  reinforces  the  role  of  CITES 
as  the  international  forum  and  mechanism  for  coordinating  and 
controlling  wildlife  use  and  international  trade.  For  our  particular 
country  it  will  certainly  make  things  a  lot  easier  because  CITES 
has  a  feature  which  is  very  attractive  to  us,  namely,  it  is  an  open 
consultative  organization  where  we  have  a  chance  to  give  our 
views,  make  our  contributions  while  somehow  we  do  not  have  that 
same  privilege  when  it  comes  to  dealing  with  the  Endangered  Spe- 
cies Act. 

So  we  would  far  prefer  to  handle  our  international  trade  issues 
through  CITES  rather  than  the  Endangered  Species  Act.  I  think 
certainly  from  the  United  States'  perspective  the  proposed  legisla- 
tion also  has  some  beneficial  aspects  concerning  the  implementa- 
tion of  CITES.  It  makes  CITES  a  much  stronger  force  in  this  coun- 
try than  it  is  now.  Here  you  presently  have  a  dual  system, 

Mr.  Gilchrest.  So  I  guess  what  you  are  tr3dng  to  say  the  pro- 
posal for  dealing  with  how  the  U.S.  role  is  with  CITES  is  favorable 
to  you.  The  proposal  before  us,  H.R.  2275,  is  something  that  you 
would  endorse? 

Dr.  Lindeque.  Absolutely  yes,  sir. 
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Mr.  GiLCHREST.  Mr.  Frampton,  could  you  give  us  your  perspec- 
tive on  how  this  bill  would  impact  the  U.S.  role  with  this  inter- 
national agreement,  CITES? 

Mr.  Frampton.  Well,  what  the  folks  who  have  participated  in  the 
program  in  the  Fish  and  Wildlife  Service  and  elsewhere  for  many 
years  say  is  that  they  feel  this  would  virtually  shut  down  our  effec- 
tive participation  in  the  CITES  program.  Just  a  few  examples  of 
specifics,  specifics  that  may  be  fixable  but  which  I  think  are  in  the 
bill.  The  bill  as  I  understand  it  requires  that  permits  be  issued  for 
importation  of  species  or  animals  or  parts  that  were  taken  as  part 
of  a  country's  conservation  strategy  regardless  of  whether  that 
strategy  exploits  the  species  or  is  consistent  with  other  CITES  pro- 
visions. We  have  no  choice. 

A  subset  of  that  provision  I  think  is  cited  also  in  Mr.  Bean's  writ- 
ten testimony  where  he  points  out  that  the  way  the  bill  is  written 
if  you  have  a  permit,  if  you  have  ten  permits  to  shoot  blackbirds 
in  the  last  few  years,  you  have  free  rein,  you  are  entitled  to  a  per- 
mit to  import  pandas  into  this  country  and  lead  them  around  on 
a  chain. 

Mr.  GiLCHREST.  Can  I  ask  to  interrupt  because  I  have  a  couple 
more  questions.  The  yellow  light  is  on.  I  will  ask  unanimous  con- 
sent to  proceed  for  an  additional  hour.  Anyway,  I  think  there  are 
some  distinct  differences  that  we  need  to  take  a  closer  look  at.  Sen- 
ator Pearce,  you  made  a  comment  one  of  the  things  you  disagreed 
with  in  the  present  bill  before  us  is  how  they  deal  with  distinct 
populations. 

And  I  am  assuming  you  are  talking  about  bald  eagles,  grizzly 
bears,  and  things  of  that  nature  and  is  your  understanding  that  if 
we  dealt  with  distinct  populations  as  it  is  contained  in  the  bill  that 
then  probably  Alaska,  if  you  didn't  have  to  deal  with  bald  eagles 
in  Maryland  or  Massachusetts  anymore  and  since  they  are  not 
threatened  or  endangered  in  Alaska,  Alaska  would  be  the  last 
ground  that  would  bear  the  full  burden  of  trying  to  protect  these 
species  and  no  one  else  would  have  to  or  no  one  else — they  would 
not  have  to. 

Ms.  Pearce.  Actually,  sir,  that  is  not  the  direct  intent  of  my  dis- 
cussion. I  think  on  animals  that  you  mentioned  including  brown 
bears  also,  eagles,  we  are  not  so  concerned  that  Alaska  is  going  to 
bear  the  entire  burden.  However,  we  are  very  concerned  should  dis- 
tinct population  segments  of  some  of  our  fish  stocks  and  take  the 
Chinook,  for  example,  should  there  be  distinct  population  segments 
of  the  Chinook,  we  are  concerned  that  every  run,  some  nature  and 
very,  very  healthy  runs,  might  be  affected  so  we  are  concerned  that 
the  bill  could  reach  out  that  far  into  distinct  population  segments 
of  the  entire  chinook  fishery.  That  is  our  primary  concern  in  the 
fisheries. 

Mr.  GiLCHREST.  An  excellent  recommendation.  Thank  you  very 
much.  I  guess  my  time  has  expired.  That  was  a  fast  five  minutes. 

Mr.  POMBO.  Your  time  has  expired.  Mr.  Cooley. 

Mr.  CooLEY.  Thank  you,  Mr.  Chairman.  Mr.  Frampton,  I  want 
to  say  to  you  that  this  is  a  good  piece  of  legislation.  It  puts  some 
common  sense  back  into  this  law  which  has  definitely  been  screwed 
through  the  20  some  years  it  has  been  in  effect.  It  adds  a  little 
human  element  to  it  and  I  think  it  is  very  well.  Nobody  in  this 
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committee  is  going  to  tell  you  or  that  were  on  the  task  force  to  help 
write  this  bill  that  it  is  absolutely  perfect  and  that  is  why  we  are 
having  hearings  in  order  to  correct  them. 

You  know,  you  talked  about  in  your  testimony  that  you  are  try- 
ing to  change  now  some  of  these  things.  For  23  years  this  bill  has 
been  in  effect.  The  environmental  community  has  been  driving  it. 
You  control  Congress  and  you  haven't  done  anything  but  now  all 
of  a  sudden  you  are  going  to  do  something.  I  think  that  we  are  tak- 
ing the  initiative  and  we  are  going  to  do  something  and  I  think  the 
changes  are  really  well  needed. 

I  want  to  ask  you  a  direct  question  and  I  would  like  to  have  an 
answer.  Do  you  believe  in  private  property? 

Mr.  Frampton.  Yes. 

Mr.  COOLEY.  You  believe  in  private  property  rights  then? 

Mr.  Frampton.  Yes. 

Mr.  CoOLEY.  OK.  From  your  testimony  I  don't  think  you  really 
believe  in  private  property  rights  and  that  has  been  one  of  the  big 
bug-a-boos,  I  think,  with  most  of  us  from  the  western  part  of  the 
United  States  and  your  past  history  which  we  are  all  well  aware 
of,  those  of  us  in  the  west,  does  not  set  forth  that  answer  you  just 
had. 

You  know,  we  talk  about  the  Act  and  how  it  has  worked  and 
what  it  has  done  and  we  have  a  lot  of  proponents  sitting  in  this 
room  today  that  think  this  is  the  greatest  thing  that  ever  came 
down  the  pike.  But,  you  know,  there  are  so  many  things  in  this 
that  really  have  no  scientific  background  that  completely  ignore  the 
human  factor  involved  in  this  process  that  does  not  use  good 
science,  the  best  science  available,  what  does  that  mean,  and  you 
know  yourself  that  like  in  California  the  prairie  shrimp  was  listed 
as  endangered  with  merely  a  19-cent  postcard  from  some  high 
school  student  that  had  done  a  study  about  five  years  prior  to  that 
time  and  that  is  what  it  was  all  based  upon. 

We  looked  at  that  literature  over  and  over.  There  has  been  no 
recovery  process  and  there  are  no  really  good  science  and  you  talk 
about  the  science  community.  Well,  we  have  people  on  the  other 
side  of  the  science  community  that  talk  about  the  science  commu- 
nity that  the  environmental  people  have  hired  and  promoted  and 
there  is  a  big  debate  on  that  issue.  And  you  now  talk  about  the  Ad- 
ministration's ten-point  program.  Where  is  this  plan  and  when  was 
it  derived  and  what  is  the  dating  of  it  and  are  we  all  going  to  have 
an  opportunity  to  look  at  that  plan  and  scrutinize  that  as  well  as 
you  have  scrutinized  our  bill  H.R.  2275? 

Mr.  Frampton.  Yes,  Mr.  Cooley.  It  was  released  in  March  of  this 
year  and  I  have  previously  testified  here  concerning  it  and  we 
would  be  happy  to  send  you  all  of  the  details  behind  that  later  this 
afternoon. 

[The  material  submitted  may  be  found  at  end  of  hearing.] 

Mr.  Cooley.  OK.  Because  I  would  like  to  look  at  it  myself.  I  have 
never  had  an  opportunity  to  survey  that  particular  bill.  I  think  that 
we  can  sit  on  both  sides  of  the  aisle  and  talk  about  all  the  good 
things  that  we  both  want  to  do.  The  Endangered  Species  Act  on 
public  property  has  literally  shut  down  the  west  and  now  it  is 
starting  to  affect  private  property  outside  of  the  west  and  that  is 
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why  we  are  getting  some  kind  of  consideration  for  how  bad  this  law 
really  is. 

Up  until  the  last  couple  of  years  we  had  no  support  from  the 
eastern  part  of  our  country  here  because  nobody  really  understood 
how  bad  the  Endangered  Species  Act  was  being  administered  by 
your  agencies  and  other  agencies  of  the  public.  Now  we  find  that 
little  places  like  Texas  which  has  300,000  acres  of  in  fact  impacted 
law  on  endangered  species  of  things  that  you  can't  even  see,  snails 
the  size  of  a  head  of  a  pencil,  vertebrates  that  nobody  even  knew 
existed  before. 

We  are  starting  to  get  some  legislators  there  looking  at  this  and 
sajdng  to  us  when  we  had  our  hearings,  how  could  you  people  live 
with  this  type  of  legislation  for  20  years?  We  are  finding  the  same 
thing  in  the  eastern  coast  as  well.  So  your  protection  of  private 
property  rights  is  helping  us  a  great  deal.  I  would  like  to  see  every 
species  tomorrow  listed  as  endangered  so  we  could  get  this  on  the 
table  and  really  discuss  the  merits  of  this  bill  and  the  merits  of  the 
previous  bills. 

I  think  that  it  is  a  time  well  done  and  will  pass  without  this  Con- 
gress in  place  we  would  have  never  addressed  this  legislation.  If  we 
had  the  other  group  in  power,  we  would  still  be  living  under  the 
1972  law  which  was  enacted  in  73  and  I  am  certainly  happy  and 
I  know  the  western  part  of  the  United  States  and  you  will  find 
other  parts  of  the  east  are  going  to  be  happy  to  this  piece  of  legisla- 
tion. 

I  want  to  close  because  I  only  have  a  few  minutes  is  that  we  do 
not  have  a  perfect  bill  and  nobody  is  going  to  try  to  tell  you  that 
it  is.  That  is  why  we  are  having  hearings  to  try  to  tweak  out  those 
things  that  are  most  contentious  in  order  to  bring  about  some  com- 
mon sense  to  this  process  such  as  the  good  senator's  consideration 
on  the  dangers  on  the  sockeye.  My  state  has  a  tremendous  problem 
with  the  sockeye  on  the  Columbia  River. 

We  spent  $2  billion  and  we  haven't  recovered  one  single  animal, 
$2  billion.  You  are  talking  about  good  science.  And  we  paid  for 
every  bit  of  it.  I  think  everybody  in  this  room  and  the  whole  United 
States  should  help  offset  the  cost  of  trying  to  recover  the  sockeye 
salmon  of  the  Columbia  River  but,  no,  no,  no,  the  way  the  law  is 
set  up  we  carry  the  burden  of  that  and  the  scientists  are  driving 
this  and  it  is  obvious  that  they  don't  know  what  they  are  doing  be- 
cause we  have  been  at  it  for  seven  years. 

So  this  bill  that  is  presently  in  place  is  wrong.  This  bill  as  pre- 
sented, H.R.  2275,  will  give  some  consideration  of  changing  some 
of  these  that  you  talked  about  issues  that  should  have  been 
brought  up  before.  And  I  think  in  true  bipartisanship  here  not  only 
from  the  other  side  of  the  aisle  but  also  from  the  Administration, 
you  should  participate  in  this  process  and  get  down  to  what  is  real- 
ly contentious  and  what  we  can  do  to  bring  back  a  good  Endan- 
gered Species  Act  to  protect  the  species  but  also  consider  the 
human  species,  consider  the  economic  factors  involved  in  it.  Let  us 
put  some  good  science  in  this  and  let  us  all  work  together. 

We  never  started  out  a  task  force  with  the  premise  that  we  were 
going  to  destroy  the  Endangered  Species  Act.  We  are  trying  to 
rnake  this  workable.  We  are  trjdng  to  preserve  private  property 
rights.  We  are  trying  to  preserve  the  species.  And  what  is  happen- 
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ing  is  that  now  we  are  getting  ridiculed  for  what  we  are  trying  to 
do  to  change  a  bad  law  which  you  already  alluded  to  because  you 
said  there  are  some  things  wrong  with  it  to  make  it  a  better  law. 

So  we  need  not  criticism,  we  need  participation.  We  need  that. 

Mr.  POMBO.  The  gentleman's  time  has  expired. 

Mr.  COOLEY.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  PoMBO.  Mr.  Farr. 

Mr.  Farr.  Let  me  share  a  little  different  perspective  than  that 
of  Mr.  Cooley.  He  may  be  a  little  bit  older  than  I  am  but  I  think 
I  have  a  lot  in  experience  in  the  western  states  as  a  fifth  genera- 
tion Californian.  What  I  see  happening  in  the  time  that  I  have 
been  involved  in  the  pubhc  elective  office,  now  21  years,  is  an 
awareness  that  it  is  not  an  issue  of  ignoring  the  human  factor,  it 
is  discovering  the  fact  that  the  salvation  for  the  human  factor  de- 
pends on  the  whole  health  of  the  planet. 

And  as  we  discover  what  the  planet  is  comprised  of,  we  are  dis- 
covering a  lot  of  solutions  to  problems  that  we  didn't  have  answers 
to  before.  I  happen  to  represent  a  coastal  community  and  the  Stan- 
ford University  has  a  research  center  at  Hopkins  Marine  Center, 
the  oldest  in  the  west  founded  in  the  last  century.  It  certainly  is 
written  up  a  lot  about  Steinbeck  and  that  center  is  now  spending 
more  time  working  with  Stanford  Hospital  to  look  at  the  solutions, 
medical  solutions,  to  problems  coming  from  the  floor  of  the  ocean, 
the  marine  life. 

And  essentially  they  are  turning  to  nature  to  find  those  answers. 
I  think  that  what  we  are  doing  is  overcorrecting  a  difficult  problem 
and  that  is  how  do  we  balance,  how  do  we  preserve  species  that 
may  be  discovered  by  future  generations  to  offer  solutions  to  prob- 
lems as  small  as  they  may  be  and  I  think  that  in  the  process  we 
overcorrect.  My  district  happened  to  ignore  science,  happened  to 
even  not  pay  attention  to  it.  They  went  out  and  fished  sardines,  the 
largest  sardine  fort  in  the  world,  Monterey  Bay,  and  in  a  year  they 
were  gone.  People  disrupted,  canneries  closed,  all  because  of  a  lack 
of  attention  to  kind  of  sound  resource  management. 

So  I  take  a  different  approach  than  that  of  Mr.  Cooley.  I  do  be- 
lieve that  we  learn  from  these  experiences  and  we  need  mid-course 
correction  but  I  don't  think  it  is  so  broken  that  it  needs  the  kind 
of  fixing  that  the  bill  proposes  to  do  because  I  don't  think  the  bill 
bases  its  content  on  good  science.  Mr,  Cooley,  the  interesting  thing 
about  good  science  is  that  sometimes  that  good  science  doesn't  look 
or  respect  property  boundaries.  It  can't. 

We  happen  to  preserve  in  California  the  mountain  lion.  We  don't 
just  preserve  it  on  public  property.  We  preserve  the  habitat  of  that 
mountain  lion  wherever  it  may  be.  Does  that  cause  some  problems? 
Yes.  Are  people  thinking  that  maybe  we  have  too  many  mountain 
lions?  Yes.  But  the  fact  is  the  voters  in  California  did  that,  not  the 
politicians. 

And  I  think  that  there  is  a  desire  out  there  by  our  citizens  of  this 
country  that  we  as  stewards  of  this  country,  we  are  not  here  just 
to  represent  people,  we  are  also  here  to  represent  all  other  living 
things  on  this  planet  and  to  make  policy  that  makes  it  work  well 
as  we  grow  into  a  very  complex,  very  large  society  on  this  planet, 
and  it  is  going  to  tax  the  resources  but  the  resources  are  what  we 
live  on.  We  depend  on  the  resources  for  water;  we  depend  on  the 
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resources  for  air;  we  depend  on  the  resources  for  food;  we  depend 
on  the  resources  for  micro-cHmates,  and  those  micro-climates  pro- 
vide the  districts  that  we  all  represent. 

And  those  micro-climates  provide  a  plant  life  and  a  tree  life 
which  is  all  dependent  on  the  animal  life,  and  I  think  that  we  need 
to,  as  stewards  of  all  this,  go  very  cautiously  and  make  sound  deci- 
sions based  on  good  science,  not  just  on  private  property  ownership. 

Mr.  COOLEY.  Would  the  gentleman  yield?  When  we  went  through 
the  process  of  writing  up  this  bill  and  the  hearings,  we  certainly 
did  not  anticipate  this  debate  on  the  bill's  structure  itself. 

Mr.  Farr.  I  did  participate  in  one  of  the  hearings. 

Mr.  PoMBO.  Yield  back? 

Mr.  Farr.  Yeah,  I  yield  back. 

Mr.  POMBO.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  Ladies  and  gentle- 
men, thank  you  for  being  here.  Mr.  Frampton,  I  do  want  to  say  I 
would  not  want  to  ruin  your  day  but  there  are  several  things  in 
your  testimony  I  agree  with. 

Mr.  Frampton.  Good.  That  makes  my  day  actually. 

Mrs.  Chenoweth.  Let  me  ask  you.  I  saw  about  a  month  ago, 
maybe  five  weeks  ago,  on  the  Tom  Brokaw  show  a  piece  the  news 
program  introduced  with  and  that  was  a  species  becomes  extinct 
every  20  seconds.  Do  you  believe  that  is  correct? 

Mr.  Frampton.  I  don't  know,  but  certainly  species  do  go  extinct 
and  are  going  extinct  all  the  time  as  a  result  of  natural  causes, 
particularly  in  rain  forests. 

Mrs.  Chenoweth.  Very  sincerely  do  you  think  that  we  can  come 
together  and  establish  what  the  public's  interest  might  be  in  estab- 
lishing which  species  we  should  save?  I  just  don't  see  an  avenue 
for  that.  It  is  still  murky  out  there  to  me.  I  know  that  when  the 
iDill  was  debated  originally,  we  wanted  to  save  the  great  blue  whale 
and  the  bald  eagle,  but — and,  you  know,  there  was  some  direction 
there  that  was  in  the  national  and  public's  interest  but  now  it  is 
wide  open. 

And  so  it  is  my  hope  that  we  will  as  a  Congress  be  able  to  work 
with  you  and  your  agencies  to  focus  in  more  on  what  the  public  in- 
terest might  be  so  that  we  are  not  trying  to  save  species  that  go 
extinct  every  20  seconds. 

Mr.  Frampton.  I  guess  I  would  respond,  Congresswoman,  that  I 
think  we  should  continue  to  have  an  Endangered  Species  Act  which 
sets  a  goal  of  striving  to  protect  from  going  extinct  all  species  in 
the  United  States,  at  least  strive  to  protect  them  from  extinction 
at  the  hands  of  human  causes.  That  doesn't  mean  that  we  ulti- 
mately can  hope  to  achieve  that  goal.  Whether  we  can  achieve  that 
goal  depends  on,  among  other  things,  the  status  of  some  of  those 
species,  the  amount  of  money  that  is  appropriated  for  the  program, 
the  extent  to  which  we  are  creative  in  structuring  partnerships, 
you  know,  between  government  and  private  landowners  and  some 
of  the  tradeoffs  that  we  make  between  species  protection  and  socio- 
economic factors. 

There  are  those  who  say  the  Endangered  Species  Act  is  too  abso- 
lutist. It  does  not  allow  those  tradeoffs  to  be  made.  I  think  that  is 
absolutely  untrue.  There  are  a  lot  of  elements  here  in  the  process 
that  allow  those  tradeoffs  to  be  made.  We  may  not  be  able  to  reach 
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the  goal  of  striving  to  protect  from  extinction  all  U.S.  species  from 
human  intervention,  but  I  think  we  should  continue  to  have  an  act 
that  sets  that  goal. 

Mrs.  Chenoweth.  Mr.  Frampton,  you  indicated  that  this  bill 
shrinks  a  habitat  on  private  land  extensively  and  shrinks  the  habi- 
tat by  70  to  80  percent  on  public  land.  And  I  have  been  with  this 
subcommittee  chairman  or  this  task  force  chairman  on  all  12  of  his 
hearings,  and  I  know  how  hard  he  and  his  staff  have  worked,  and 
I  think  that  he  truly  has  gone  overboard  to  reach  the — ^to  accommo- 
date the  agencies,  even  to  my  surprise. 

I  do  want  to  ask  you,  do  you  nave  the  bill  in  front  of  you,  sir? 

Mr.  Frampton.  I  do  not. 

Mrs.  Chenoweth.  You  don't.  It  does  indicate  that  in  this  bill  on 
page  8  that  agencies  should  promptly  pay  their  owner  the  agreed 
upon  amount.  However,  that  is  subject  to  the  appropriations  proc- 
ess. And  as  I  go  through  the  bill,  I  find  that  there  are  many  unique 
and  creative  ways  in  which  habitat  can  be  preserved,  so  I  guess  be- 
cause I  worked  with  this  task  force  chairman,  I  am  just  a  little 
taken  aback  by  the  fact  that  you  aren't  seeing  that.  I  think  he  has 
just  gone  really  overboard  in  trying  to  work  with  you. 

I  do  want  to  say  I  don't  sheire  your  affection  for  the  grizzly  bear 
or  the  gray  wolf  I  will  continue  to  work  with  Mr.  Pombo  and  with 
your  agency  on  trying  to  make  sure  that  grizzly  bears  are  not  intro- 
duced into  multiple  use  areas.  I  think  that  makes  about  as  much 
sense  as  bringing  sharks  to  the  beach  or  rattlesnakes  to  Washing- 
ton, D.C.,  I  mean,  the  kind  that  don't  have  two  legs. 

But  I  do  want  to  thank  you  and  your  staff  for  working  as  you 
did  with  Mr.  Pombo,  and  I  hope,  it  is  my  goal  that  we  can  focus 
on  very  clearly  of  what  we  want  to  see  in  the  future  because  I  still 
don't  see  it.  Thank  you. 

Mr.  Frampton.  Thank  you.  Could  I  just  respond  to  the  com- 
pensation  

Mr.  Pombo.  Yeah. 

Mr.  Frampton  [continuing],  question  that  vou  asked  about?  We 
have  different  page  numbers  but  one  of  the  things  that  I  think  we 
all  need  to  focus  in  on  is  what  happens  if  you  put  most  of  the  bur- 
den of  protecting  species — ^if  we  are  going  to  have  an  act  that  really 
has  a  genuine  goal  of  protecting  species — and  then  you  put  most 
of  the  burden  of  doing  that  on  land  acquisition  because  certainly 
in  the  Federed  budget  the  money  isn't  going  to  be  there  in  the  fore- 
seeable future. 

Mr.  Pombo.  It  doesn't  do  that,  and  to  correct  you,  it  does  not  put 
most  of  the  burden  on  land  acquisition.  It  actually  puts  most  of  the 
burden — ^when  you  deal  with  private  property,  it  puts  most  of  the 
burden  on  cooperative  agreements  and  voluntary  agreements  that 
are  entered  into  where  both  sides,  the  private  property  owner  as 
well  as  the  Federal  Government,  has  the  ability  to  enter  into  a  ne- 
gotiated agreement  as  to  how  or  what  is  the  best  way  to  manage 
the  habitat  that  exists  on  their  property. 

The  compensation  provision  or  the  purchase  of  habitat,  number 
one,  is  used  as  the  last  resort  if  an  agreement  cannot  be  reached 
into,  and  it  also  puts  in  a  provision  that  says  that  we  can  trade 
Federal  land  that  is  not  biologically  unique  or  biologically  impor- 
tant or  contains  a  large  amount  of  biodiversity  that  we  can  trade 
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that  for  private  lands  which  may  be  biologically  unique  or  bio- 
logically important  so  that  we  can  connect  up  some  of  the 
biodiversity  areas  to  make  that  work. 

So  it  does  not — and,  sorry,  but  I  had  to  jump  in,  it  does  not  put 
the  burden  on  the  purchase  of  property.  That  is  the  path  of  last  re- 
sort when  we  cannot  enter  into  an  agreement  that  will  protect  the 
private  property  rights  of  the  individual  and  protect  the  wildlife 
that  exists  on  that  property. 

Mr.  Frampton.  I  guess  my  point,  Mr.  Chairman,  is  that  if  you 
reduce  the  amount  of  Federal  land  that  can  be  devoted  in  any  way 
to  species  protection  and  you  take  private  land  out  all  together  and 
you  remove  the  obligation  on  government  agencies  to  needlessly  do 
things  that  impact  habitat  and  their  programs,  it  is  inevitable  that 
the  burden  is  going  to  be  shifted  to  purchasing  private  land  and 
the  money  is  not  there  for  it.  That  is  the  point. 

Mr.  POMBO.  All  Federal  land  still  remains  in  protection.  It  still 
requires  consultation.  Even  if  my  bill  was  adopted  exactly  as  it  is 
written  right  now,  all  Federal  lands  still  require  consultation,  all 
Federal  lands  still  stay  within  a  protected  status  for  preserving 
species.  It  depends  a  lot  more  on  the  agency,  on  you,  and  the  Ad- 
ministration on  what  actions  you  take  in  terms  of  protection  on 
Federal  lands,  so  it  is  a  misstatement  to  say  that  Federal  lands  are 
not  going  to  be  used  for  protection  or  private  lands,  for  that  matter. 
I'm  sorry,  Mr.  Metcalf,  it  is  your  time. 

Mr.  Metcalf.  Thank  you,  Mr.  Chairman.  My  intent  here  today 
and  over  the  last  many  weeks  is  to  preserve  endangered  species 
and  to  preserve  a  working  and  effective  Endangered  Species  Act. 
But  whatever  we  do,  we  must  modify  the  existing  Act  to  achieve 
several  things,  and  I  am  going  to  list  three  of  them,  so  that  it  is 
to  the  benefit  of  the  landowner  to  find  an  endangered  species  on 
the  property.  Only  then  will  we  have  the  cooperation  necessary  to 
preserve  and  help  in  the  preservation  of  that  species. 

The  second  thing  that  I  am  going  to  mention,  there  are  others, 
we  must  have  effective  incentives  to  delist  recovered  species.  There 
is  a  stellar  accomplishment  of  ESA,  stellar  accomplishment  in 
western  Washington.  The  bald  eagles  which  were  in  trouble  years 
ago  are  now  very  plentiful  in  western  Washington.  They  should  be 
delisted,  and  we  should  declare  victory  because  it  is  an  achieve- 
ment of  that. 

And  yet  they  won't  delist  because  as  long  as  they  are  listed,  they 
maintain  the  power  of  the  bureaucracy  over  people  in  that  area 
and  that  is  deeply  resented.  The  third  thing,  we  must  modify  so 
that  sound  science  is  the  basis  for  decisions  made  in  the  listing 
process  and  in  the  rehabilitation  process  for  particular  species. 
Sound  science  and  peer  review  are  not  part  of  the  process  today. 

Example,  and  then  I  will  get  to  my  question  for  Mr.  Frampton. 
In  Washington  State  a  model  called  the  Flush  Model  is  being  used 
by  public  agencies  as  a  basis  for  salmon  rehabilitation  efforts  on 
the  Columbia  River  as  required  by  ESA.  It  has  had  absolutely  no 
peer  review.  Despite  months  of  repeated  requests,  I  have  not  been 
able  to  get  the  details  and  a  copy  of  this  model. 

With  the  Chairman's  assistance,  this  committee  is  considering  a 
formal  request  and  perhaps  later  subpoena  if  we  don't  get  it.  We 
have  to  have  it  for  peer  review.  The  whole  Columbia  River,  hun- 
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dreds  of  millions  of  dollars  are  going  to  be  spent  on  a  model  that 
nobody  has  seen.  I  am  asking  for  assistance,  and  this  is  my  ques- 
tion, Mr.  Frampton.  Will  you  use  your  position  to  help  this  commit- 
tee gain  access  to  this  Flush  Model  on  which  public  policy  is  based? 

Mr.  Frampton.  I  will  certainly  do  so,  Congressman  Metcalf.  You 
know,  I  am  not  familiar  with  the  model.  I  have  heard  of  it.  Na- 
tional Marine  Fisheries,  of  course,  and  the  Commerce  Department, 
not  Interior,  has  the  lead  responsibility  under  the  Endangered  Spe- 
cies Act  for 

Mr.  Metcalf.  I  have  asked 


Mr.  Frampton.  And  I  will  certainly  do  my  best  to  inquire  why 
that  model  has  not  been  available  for  peer  review  and  get  back  to 
you  on  it. 

[The  letter  received  on  the  above  matter  may  be  found  at  end  of 
hearing.] 

Mr.  Metcalf.  Thank  you  very  much.  I  asked  Roily  Schmitten 
when  he  was  head  of  the  fishery  service  and  he  said  yes,  we  will 
get  it,  and  was  unable  for  whatever  reasons  not  to  get  it.  And  I 
need  the  weight  and  prestige  of  your  office  again  to  get  that.  We 
can  probably  get  it  through  a  subpoena,  but  that  is  sort  of  an  em- 
barrassment to  perhaps  a  lot  of  people. 

Mr.  Frampton.  Well,  I  don't  Imow  how  much  weight  and  prestige 
it  has  over  Commerce  but  I  will  try. 

Mr,  Metcalf.  OK,  thank  you  very  much. 

Mr.  Tauzin.  I  am  sorry,  the  gentleman  was  recognized. 

Mr.  Ensign.  Thank  you,  Mr.  Chairman.  Just  to  give  you  a  little 
perspective,  I  don't — I  come  at  this — I  am  not  a  cosponsor  of  the 
bill  and  I  am  here  to  learn  as  much  as  I  possibly  can.  My  back- 
ground, I  am  a  veterinarian  by  profession  and  grew  up  in  northern 
Nevada  at  Lake  Tahoe  in  a  beautifully  serene  area  and  have  grown 
up  to  really  appreciate  the  environment  and  animals  all  of  my  life. 

I  do  see  problems  as  I  am  sure  that  you  would  agree  that  there 
are  problems  with  the  current  Endangered  Species  Act,  and  I  think 
that  that  is  widely  recognized.  And  I  think  that  we  do  have  to  take 
a  balanced  approach  when  we  look  at  tr3dng  to  fix  those  problems, 
and  I  too  agree  that  we  need  to  be  good  stewards  of  our  planet.  Our 
planet  is  here  for  us  today  to  enjoy  but  it  is  also  here  for  genera- 
tions that  come  after  us,  and  it  is  important  for  us  to  preserve  a 
healthy  planet  for  those  generations  to  come. 

In  doing  so,  though,  I  think  we  have  to  ask  some  fundamental 
questions  when  we  go  about  something  like  an  Endangered  Species 
Act,  and  first  of  all  we  have  to  say  should  economics  play  a  part? 
Mr.  Frampton,  I  would  start  with  that  question  to  you. 

Mr.  Frampton.  Absolutely.  And  I  think  you  have  to  separate  out 
the  listing  decision  which  has  always  been  a  scientific  judgment 
under  the  Act  from  the  second  question  which  is  if  a  species  or  sub- 
species or  population  is  listed,  then  what  actions  do  we  take  to  try 
to  address  that  problem  and  recover  that  species  which  is  the  point 
at  which  in  a  number  of  ways  economic,  socio  and  economic  trade- 
offs are  taken  into  account,  and  we  have  said — if  necessary  that 
should  be  made  more  explicit  in  the  Act. 

Mr.  Ensign.  More  explicit.  The  reason  I  bring  that  up  is  in 
southern  Nevada  we  have  the  desert  tortoise  and  the  desert  tor- 
toise in  southern  Nevada  is  a  magnificent  creature.  As  a  veterinar- 
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ian  I  help  many  people  adopt  out  these  tortoises  that  have  acquired 
this  particular  respiratory  disease,  one  of  the  major  reasons  for 
them  being  listed. 

I  am  not  too  sure  that  is  great  policy  considering  we  don't  really 
know  how  it  is  transmitted  and  all  that  and  whether  we  are  propa- 
gating that  disease,  I  am  not  too  sure.  But  in  the  Las  Vegas  valley 
we  have  a  fee  now  that  every  developer,  if  you  are  building  a 
house,  it  goes  per  acre  on  how  much  money  you  have  to  pay  for 
a  desert  tortoise  fee,  and  that  doesn't  matter. 

As  a  matter  of  fact,  I  was  involved  with  a  project  that  was — I 
was  working  for  my  dad  for  a  couple  of  years,  and  we  built  a  hotel 
on  a  parking  lot  and  we  had  to  pay  the  desert  tortoise  study  fee 
and  have  the  desert  tortoise  study  done  on  the  parking  lot.  And, 
you  know,  as  a  veterinarian  I  did  have  quite  a  bit  of  expertise,  and 
I  probably  could  have  told  them  that  there  weren't  any  desert  tor- 
toises living  out  there  on  the  parking  lot  but  it  didn't  matter.  It 
was  law,  you  had  to  do  it,  and  that  is  just  the  way  it  was. 

In  the  southern  Nevada  area  we  have  now  a  desert  tortoise  hotel 
situation  set  up  to  where  each  one  of  these  species  that  is  relo- 
cated, it  costs  $8,000  per  tortoise  to  relocate.  The  reason  I  asked 
the  whole  question  about  economics  is  that  if  you  look  at — ^you 
drive  across  Nevada,  you  drive  from  Las  Vegas  to  southern  Califor- 
nia, it  is  a  big  desert.  I  mean  a  very,  very,  very  big  desert  that  is 
very  good  habitat  for  the  desert  tortoises. 

As  a  matter  of  fact,  there  are  better  places  for  the  desert  tortoise 
that  don't  have  current  desert  tortoises  living  in  that  has  the  vege- 
tation that  is  necessary  that  could  be  much  more  cheaply — ^you 
know,  these  tortoises  relocated.  And  I  don't  think  economic  factors 
sometimes  are  taken  into  account  enough  because  we  don't  do 
enough  in  our  country,  I  don't  believe — the  number  one  cause  of 
early  death  in  our  country  for  people,  you  know,  we  talk  about  try- 
ing to  save  some  of  these  things  for  scientific  reasons  for  humans 
because  we  want  to  extend  their  life  and  have  better  quality  of  life, 
well,  the  number  one  cause  of  low  quality  life  but  also  shortness 
of  life  in  America  is  poverty. 

There  is  no  question  about  it.  Statistically  it  by  far  leads  all 
other  causes  of  early  death  in  America  is  poverty.  I  mean,  it  out- 
ranks cigarette  smoking,  it  outranks  accidents  and  outranks  any- 
thing. So  when  we  are  looking  at  those  types  of  things,  I  mean,  if 
we  truly  care  about  people  as  well,  I  think  we  more  and  more  have 
to  take  into  account  what  we  are  doing  with  the  millions  of  dollars 
sometimes  we  do  spend. 

And  I  was  glad  to  see  the  listing.  I  would  agree  that  from  a  sci- 
entific perspective  list  an  animal.  From  an  economic  perspective, 
let's  take  into  account  some  of  the  other  factors  and  how  much 
money  are  we  going  to  end  up  spending  because  I  agree  with  the 
statement  that  you  made  earlier  about  species  are  going  extinct  all 
the  time. 

But  from  the  time  of  creation  forward  basically  species  have  gone 
extinct,  a  much  more  rapid  fashion  at  this  point  and  a  lot  of  that 
due  to  the  factors  that  man  has  introduced.  So  we  need  to  look  at 
the  bigger  picture,  I  believe,  and  take  a  really  balanced  approach, 
take  ecosystems  into  play.  And,  you  know,  I  am  going  to  be  inter- 
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ested  in  learning  much  more  about  this  whole  revision  of  the  En- 
dangered Species  Act. 

I  would  appreciate  if  you  could  get  to  my  office  also  the  proposal 
that  you  had  last  May,  was  it,  and  in  as  simple  language  as  some- 
body who  is  not  a  lawyer  can  understand  that  I  could  read  and  see 
where  you  have  problems,  maybe  even  an  analysis  of  where  you 
have  problems  with  this  bill,  I  would  appreciate  it.  I  am  trying  to 
get  as  much,  once  again,  balanced  information  as  I  can  from  both 
sides  on  this  because  the  old  saying  is  there  are  three  sides  to 
every  story,  one  side,  the  other  side,  and  the  truth  somewhere  in 
between,  so  I  would  appreciate  that.  Thank  you. 

Mr.  Frampton.  I  will  get  a  copy.  I  wouldn't  disagree  with  you 
that  there  has  certainly  been  conflicts  about  whether  and  how 
much  to  take  economic  impacts  into  account  in  recovery  planning 
but  I  do  think  that  the  Clark  County,  Las  Vegas  area  is  an  exam- 
ple of  how  that  was  done  and  has  been  done  well  with  a  partner- 
ship between  county  government  and  the  Federal  agency  for  that 
conservation. 

Mr.  Ensign.  The  people  of  southern  Nevada  would  not  agree  that 
it  has  been  done  well.  The  majority  of  the  people  there  would  not, 
including  local  and  county  governments. 

Mr.  Frampton.  County  government,  we  reached  a  partnership 
with  county  government.  \^ether  members  of  the  county  govern- 
ment feel  good  or  don't  feel  good  about  that,  the  net  result  of  the 
plan  is  that  a  lot  of  potential  tortoise  habitat,  I  believe,  is  open  up 
to  development,  other  habitat  is  protected.  And  I  don't  know 
whether  the  $8,000  figure  for  translocation  is  correct,  but  my  un- 
derstanding is  that  that  is  a  relatively  short-term. 

The  long-term  is  here  is  what  you  can  develop,  here  is  what  you 
can't,  let's  do  that  up  front,  and  then  the  Federal  Government  basi- 
cally gets  out  of  your  way  for  25  years  or  more.  That  has  been  the 
result  of  the  adoption  of  the  habitat  conservation  plan  for  Clark 
County. 

Mr.  POMBO.  Mr.  Shadegg. 

Mr.  Shadegg.  Thank  you,  Mr,  Chairman.  I  apologize,  I  have 
been  out  of  the  room,  but  I  have  been  in  the  back  of  the  room  and 
I  heard,  I  believe,  Mr.  Frampton,  it  was  your  testimony.  If  not,  I 
am  going  to  throw  this  question  open  to  everybody.  And  it  was  ba- 
sically speculation  that  running  an  Endangered  Species  Act  which 
requires  for  its  main  thrust  the  acquisition  of  land  is  not  going  to 
work.  That  at  least  is  what  I  thought  I  read  out  of  the  testimony 
and  statement  and  I  heard  Mr,  Pombo  say  that  is  not  what  is  being 
discussed. 

I  want  to  ask  each  of  you  candidly  to  put  aside  kind  of  the  armor 
that  you  came  here  with  and  tell  me  whether  or  not  you  think  the 
current  atmosphere  created  by  the  Act  as  it  is  now  written  has  cre- 
ated a  climate  between  landowners,  and  I  want  to  talk  about  pri- 
vate property  here,  between  landowners,  regulators  and  concerned 
citizens.  And  within  concerned  citizens  I  am  including  people  who 
are  deeply  concerned  about  the  environment.  Do  you  think  the  cur- 
rent Act  has  created  a  climate  which  serves  the  purpose  of  protect- 
ing species  very  well,  and,  if  so,  why;  and,  if  not,  what  do  you  think 
we  can  do  about  it? 
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Mr.  Frampton.  Well,  I  will  take  that  first  if  I  might.  I  think  that 
it  is  true  that  in  some  places  in  some  parts  of  the  country  that  the 
Act  at  least  as  it  has  been  administered  in  the  past  has  provoked 
conflict  which  does  not  in  the  long  run  serve  the  larger  goal  of  pro- 
tecting species  because  you  have  to  have  some  public  support  for 
carrying  out  these  programs. 

And  I  think  that  it  has  been  a  major  priority  of  this  Administra- 
tion, this  Department,  to  see  how  we  could  redesign  policies  and 
regulations  and  approaches  to  the  Act  so  that  we  could  still  effec- 
tively protect  habitat  and  yet  do  it  in  a  way  that  would  build  public 
support  and  be  more  effective. 

Mr.  Shadegg.  I  appreciate  your  candor.  Are  there  others  that 
want  to  comment? 

Mr.  Frampton.  Some  places  we  have  been  successful,  some 
places  we  haven't. 

Mr.  Shadegg.  Are  there  others  that  would  like  to  comment  on 
that  question? 

Ms.  Pearce.  I  would  like  to  on  behalf  of  the  state  of  Alaska. 
First  of  all,  unfortunately  only  1  percent  of  the  land  in  the  state 
of  Alaska  is  in  private  hands  so  any  answer  that  I  give  is  also 
going  to  have  to  affect  public  lands.  I  would  say  that  in  Alaska  we 
have  found  the  ongoing  discussions  of  the  Endangered  Species  Act 
to  be  very  divisive.  We  also  have  found  that  inside-the-beltway  de- 
cisions do  not  translate  very  well  to  our  rather  unique  and  also 
very  large  state. 

But  most  importantly  we  have  found  that  there  has  been  a  use 
of  the  present  Endangered  Species  Act  to  affirm  and  get  to  other 
decisions,  whether  it  is  the  closure  of  logging  in  the  Tongass,  which 
is  something  that  we  have  just  been  fighting  through  in  the  past 
year,  or  other  designations  that  have  been  made  previously  in 
order  to  get  to  some  other  closure  to  Alaskans  of  some  activity.  I 
have  found  that  the  atmosphere  of  the  entire  Act  has  been  divisive 
and  certainly  negative  to  Alaskans. 

Mr.  Shadegg.  Other — ^yes,  sir. 

Dr.  Lindeque.  Mr.  Chairman,  I  think  it  must  be  quite  clear  that 
this  Act  on  the  international  scene  has  certainly  led  to  great  divi- 
sions, unfortunate  divisions.  And  we  felt  that  such  great  progress 
has  been  made  in  another  forum  where  similar  divisions  existed 
such  as  CITES,  but  somehow  here  it  has  not  happened. 

We  are  intrigued  by  the  very  interesting  parallels  between  what 
is  happening  here  in  the  U.S.  and  in  our  situation.  Ultimately  it 
is  all  about  land,  and  in  our  experience  there  is  a  limit  to  what  you 
can  achieve  through  regulatory  mechanisms.  How  people  view  land 
and  resources  is  the  key;  at  some  stage  you  must  get  their  coopera- 
tion. It  must  come  from  within,  and  that  is  achieved  only  through 
consultation  and  listening  very,  very  carefully  to  their  needs  and 
their  requirements  as  well. 

And  that  to  some  extent  has  been  absent  in  the  way  that  the  for- 
eign species  have  been  dealt  with  in  the  Endangered  Species  Act, 
and  if  I  may  comment,  maybe  also  in  the  domestic  situation  here 
in  the  U.S. 

Mr.  Kasere.  Yes,  thank  you,  Mr.  Chairman.  In  fact,  we  are  quite 
concerned  because  in  southern  Africa  we  have  taken  serious  initia- 
tives to  try  and  balance  development  and  conservation.  And  such 
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steps  have  proved  to  be  quite  successful  on  our  part  because  we  are 
quite  realistic  with  our  situation  where  we  are  seriously  under- 
developed, and  even  the  people  that  we  deal  with  do  not  have  that 
kind  of  understanding  of  what  we  mean  by  endangered  species. 

But  being  the  leaders  of  ourselves  we  understand  sincerely  and 
understand  that  there  is  need  for  us  to  conserve  those  diversities 
but  then  we  have  been  pragmatic  and  embark  on  programs  which 
are  quite  conducive  to  conservation  and  development.  Like  my  col- 
league has  already  said,  the  issue  of  land  is  quite  critical,  and  I  am 
quite  amazed  that  here  the  Endangered  Species  Act  is  not  doing 
adequately  to  address  the  issues  yet.  But  what  about  countries 
which  are  far  away  in  Africa  which  have  to  deal  every  day  with 
wildlife  which  destroy  their  crops? 

I  think  the  issue  of  economics  must  be  seriously  taken  care  of 
and  not  just  economics  in  the  sense  of  developed  countries  but  eco- 
nomics in  the  sense  of  those  countries  who  are  just  struggling  to 
make  ends  meet  because  what  you  define  as  economics  here  is 
probably  something  much  more  comfortable  than  what  we  describe 
as  economics  in  our  developing  countries. 

So  we  have  taken  serious  initiatives,  and  we  feel  that  the  Endan- 
gered Species  Act  should  take  serious  cognizance  of  those  kinds  of 
activities  that  we  are  doing  rather  than  taking  us  as  passengers  in 
the  system  where  you  will  expect  us  in  the  end  to  look  after  those 
species.  We  will  find  ourselves  in  a  quagmire  or  in  a  difficult  situa- 
tion where  we  will  join  other  countries  in  Africa  which  have  de- 
stroyed their  species,  and  they  are  now  comfortable.  They  are  not 
even  here  in  Washington  because  they  do  not  have  elephants,  they 
do  not  have  tigers  to  destroy  their  crops. 

And  what  will  happen  is  in  the  future  we  may  simply  be  com- 
fortable and  destroy  our  resources  which  we  dearly  love  simply  be- 
cause we  have  ignored  our  economic  interests.  We  want  to  conserve 
those  species  rights.  Still  you  must  strike  a  balance  between  devel- 
opment and  conservation.  Thank  you,  Mr.  Chairman. 

Mr.  Shadegg.  Mr.  Chairman,  I  know  my  time  has  expired.  Let 
me  make  a  quick  statement.  First  of  all,  I  have  found  that  at  least 
in  Arizona  the  current  Endangered  Species  Act  has  not  created  the 
right  climate,  particularly  with  regard  to  private  property,  and 
when  you  talk  about  Alaska,  Arizona  probably  I  think  second  to 
Alaska  has  the  most  public  lands.  I  am  just  going  to  throw  this  last 
point  out  there. 

I  wonder  if  in  fact  we  shouldn't  be  looking  at  writing  two  dif- 
ferent laws  or  laws  with  starkly  different  rules  for  private  property 
and  for  public  property.  I  think  a  case  can  be  made  quite  dif- 
ferently for  what  we  can  and  should  do  on  those  lands  which  are 
owned  by  the  people  and  those  lands  which  are  owned  by  private 
interest.  I  just  in  my  own  experience  find  where  we  have  created 
a  dramatically  adversarial  relationship  between  the  owners  of  pri- 
vate property  where  the  vast  majority,  I  think,  of  these  species  are 
and  the  regulators,  we  are  not  achieving  the  goal.  Thank  you,  Mr. 
Chairman. 

Mr.  POMBO.  Thank  you.  Mr.  Tauzin. 

Mr.  Tauzin.  Thank  you,  Mr.  Chairman.  Mr.  Frampton,  I  have 
just  reexamined  the  bill  very  carefully,  and  I  need  your  help  here. 
The  bill  says  that  except  when  the  government  seeks  to  regulate 
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property  in  a  way  that  diminishes  its  value  more  than  20  percent 
and  refuses  to  compensate  the  landowner,  that  except  for  that  case 
it  has  the  full  opportunities  to  take  agency  actions  under  this  Act 
on  Federal  and  private  land. 

Where  in  the  bill  do  you  base  your  claim  that  the  bill  exempts 
90  percent  of  Federal  lands  and  all  of  private  property  from  protec- 
tion? Can  you  cite  me  in  the  bill  where  that  is? 

Mr.  Frampton.  Yeah,  as  I  understand  it,  the  bill  creates  a  sys- 
tem in  which  endangered  species  protection  is  primarily,  if  not  vir- 
tually exclusively,  relegated  to  existing  areas  like  parks,  national 
parks,  and  wilderness  areas 

Mr.  Tauzin.  That  is  not  true.  Well,  show  me  in  the  bill  where 
it  says  that. 

Mr.  Frampton  [continuing],  in  which 

Mr.  Tauzin.  Mr.  Frampton,  I  have  a  limited  amount  of  time,  sir. 
Where  in  the  bill  does  it  say  that  endangered  species  protection  is 
now  limited  to  certain  parks  and  wilderness  areas?  If  you  are  going 
to  cite  to  me  the  biological  diversity  reserves  that's  a  special  section 
on  biological  diversity  enhancement.  It  does  not  in  any  way  limit 
the  Federal  Government's  responsibilities  or  obligations  under  the 
Act  to  protect  species  on  other  Federal  lands  or  private  properties. 

Mr.  Frampton.  I  had  the  provision  a  moment  ago,  Congressman, 
but  I  believe  there  is  a  provision  that  specifically  prohibits  the  Sec- 
retary from  taking  any  action  to  protect  biological  diversity  on 
areas  outside  of  the  reserves  unless  he  certifies  through  a  process 
by  publication  in  the  Federal  Register 

Mr.  Tauzin.  Let  me  try  again.  There  are  two  sections — I  am  lim- 
ited in  time.  There  are  two  sections  of  the  law  here.  The  added  sec- 
tion is  this  biological  reserve  section.  It  does  not  limit  the  capacity 
of  the  Secretary  to  enforce  the  main  body  of  the  bill  which  is  the 
protection  of  endangered  species  and  species  conservation  recovery 
plans  and  everything  else  under  the  main  body  of  the  bill.  Biologi- 
cal reserve  protection  is  a  special  section. 

I  have  to  pass  on  that  quickly.  I  just  want  to  point  out  to  you 
that  if  that  is  the  basis  upon  which  you  say  that  90  percent  of  Fed- 
eral lands  are  exempted  or  that  all  private  property  is  exempted, 
you  are  dead  wrong  and  you  need  to  go  back  and  read  the  bill.  If 
there  is  a  misinterpretation  of  language,  we  can  straighten  that  out 
for  you  real  quickly,  I  think. 

Secondly,  you  criticize  very  heavily  the  compensation  provisions 
of  the  bill  and  yet  you  answered  earlier  that  you  support  private 
property  in  America.  I  have  a  letter  from  the  President  sa3dng  he 
believes  in  private  property  too,  but  he  doesn't  like  our  compensa- 
tion provision.  Do  you  oelieve  the  Federal  Government  has  a  right 
under  endangered  species  or  wetlands  or  other  such  environmental 
protection  measures,  to  take  people's  property  without  paying  them 
for  it  in  order  to  make  it  a  habitat-protected  area? 

Mr.  Frampton.  No. 

Mr,  Tauzin.  Do  you  believe  that  the  government  has  to  take 
away  80,  90  percent  of  their  rights  on  property  before  they  have 
a  right  to  be  compensated? 

Mr.  Frampton.  I  believe  the  Supreme  Court  has  defined  what  a 
taking  means. 

Mr.  Tauzin.  Well,  what  do  you  believe? 
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Mr.  Frampton.  I  agree  with  what  the  President  said  to  you, 

Mr.  Tauzin.  I  am  asking  you,  Mr.  Frampton,  what  do  you  be- 
lieve? Do  you  beUeve  that  the  government  has  a  right  to  take  60, 
70,  80  percent  of  a  person's  property  rights  away  without  paying 
them? 

Mr.  Frampton.  The  Constitution  and  the  courts  have  defined 
what  is  a  taking  that  is  required  to  be  compensated. 

Mr.  Tauzin.  Oh,  it  is  still  going  on.  The  courts  have  never  yet — 
the  Court  of  Appeals  have  talked  about  partial  takings,  the  Su- 
preme Court  has  not  ruled  on  it  yet.  I  am  asking  for  your  opinion, 
sir.  Forget  the  courts  for  a  second,  what  is  Mr.  Frampton's  opinion 
about  whether  or  not  a  person  should  be  able  to  loose  60,  70  per- 
cent of  their  property  to  the  government  by  regulation  and  not  be 
compensated,  is  that  OK  in  your  frame  of  legal  reference? 

Mr.  Frampton.  In  my  personal  frame  and  in  the  frame  of  a  ca- 
pacity in  which  I  am  here  as  a  witness  for  the  Administration,  I 
think  that  the  provisions  in  the  Constitution  as  interpreted  by  the 
courts  are  provisions  which  are  Eunple  and  we  will  comply  with  in 
terms  of  compensation  for  taking. 

Mr.  Tauzin.  So  we  should  have  no  provisions 

Mr.  Frampton.  That  doesn't  mean  that  we  should  have  no  provi- 
sions  

Mr.  Tauzin.  What  provision  would  you  like  to  see  in  this  bill  on 
compensation? 

Mr.  Frampton.  The  question  I  thought  you  were  going  to  ask  me 
is  what  provisions  to  help  protect  private  landowners  and  we  pro- 
posed a  number 

Mr.  Tauzin.  I  am  asking  you  what  provision  in  this  bill  would 
you  like  to  see  that  defines  compensation  rights  so  we  have  that 
settled  for  everybody  so  they  don't  all  have  to  go  to  the  Supreme 
Court. 

Mr.  Frampton.  None  that  go  substantially  beyond  existing  law. 

Mr.  Tauzin.  Where  is  the  law  that  provides  for  compensation? 

Mr.  Frampton.  In  the  Fifth  Amendment  of  the  United  States 
Constitution. 

Mr.  Tauzin.  Right.  So  you  want  everybody  to  go  to  court? 

Mr.  Frampton.  We  would  like  to  see  the  law  complied  in  the 

Mr.  Tauzin.  So  if  we  provide  for  any  compensation  provisions  in 
here  other  than  telling  everybody  you  got  to  go  to  court  and  find 
out  what  your  rights  are,  you  will  oppose  the  bill? 

Mr.  Frampton.  Not  necessarily.  I  don't  think  that 

Mr.  Tauzin.  One  final  question,  my  time  has  run  out. 

Mr.  Frampton  [continuing],  we  have  seen  a  compensation  provi- 
sion that  we  think  doesn't  cripple  the  law. 

Mr.  Tauzin.  OK,  one  final  question.  You  criticize  the  harm  provi- 
sion. Is  it  your  belief,  the  Administration's  position,  that  the  gov- 
ernment can  tell  a  landowner  you  cannot  modify  your  habitat  even 
if  those  modifications  have  zero  effect  upon  the  protection  of  an  en- 
dangered species  on  the  habitat? 

Mr.  Frampton.  Would  you  repeat  the  question? 

Mr.  Tauzin.  Is  it  the  Administration's  position  that  the  endan- 
gered species  law  should  give  the  government  the  power  to  tell  the 
landowner  that  you  cannot  make  any  modifications  on  your  land 
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even  where  those  modifications  do  not  affect  the  survivabiUty  of  an 
endangered  species  on  his  property? 

Mr.  Frampton.  Well,  when  you  say  affect  the  survivability  of  the 
species,  as  a  whole? 

Mr.  Tauzin.  That  species  on  his  property. 

Mr.  Frampton.  I  don't  think  the  current  Act 

Mr.  Tauzin.  Let  me  be  specific. 

Mr.  Frampton.  As  I  understand  the  question,  I  don't  think  the 
current  Act  gives  the  Federal  Government  the  right  to  do  that. 

Mr.  Tauzin.  So  you  think  it  is  OK  for  us  to 

Mr.  Frampton.  To  regulate  habitat  conduct  that  has  no  impact 
on  a  listed  species? 

Mr.  Tauzin.  That  has  no  impact  upon  the  species  on  that  prop- 
erty, it  will  not  harm  that  species  specifically. 

Mr.  Frampton.  You  know,  I  am  not  sure — I  don't  think  the  way 
you  ask  the  question  that  the  government  has  any  authority  to  do 
that  under  the  current  Act  nor  should  it  under  a  reauthorized  act. 

Mr.  Tauzin.  Thank  you  very  much. 

Mr.  POMBO.  I  thank  the  panel  for  their  testimony  and  for  an- 
swering the  questions.  The  ability  to  work  with  this  Administra- 
tion, the  state  governments,  I  know  Alaska  has  probably  as  much 
to  gain  or  lose  out  of  this  as  anybody  and  I  appreciate  you  coming 
out.  Senator,  and  being  here.  I  recently  took  a  trip  to  your  state 
and  I  had  the  opportunity  to  spend  some  time  with  you  there  and 
was  truly  amazed  at  what  you  have  in  Alaska.  It  is  a  beautiful 
place. 

Mr.  Frampton,  I  appreciate  the  opportunity  for  you  to  come  tes- 
tify. I  appreciate  your  answers  but  I  do  hope  that  as  we  go  through 
this  debate  that  we  can  have  a  more  factual  discussion  on  the  bill 
and  a  more  factual  discussion  about  what  our  differences  are  and 
try  to  tame  the  rhetoric  somewhat  from  both  sides  but  I  do  hope 
that  in  the  future  that  we  can  have  a  more  factual  discussion  of 
the  bill  and  what  it  actually  says.  Thank  you. 

To  our  foreign  visitors  thank  you  very  much  for  agreeing  to  tes- 
tify and  sharing  your  insights  with  us.  Thank  you  very  much.  The 
panel  is  excused.  I  would  like  to  call  up  the  next  panel.  Mr.  Mi- 
chael Bean,  Mr.  Henson  Moore,  Mr.  Bob  Irvin,  Mr.  Bob  Stallman, 
Mr.  Rob  Gk)rdon,  and  Mr.  Ben  Cone.  Mr.  Bean,  if  you  are  ready, 
you  may  proceed. 

STATEMENT  OF  MICHAEL  BEAN,  CHAIRMAN,  WILDLIFE  PRO- 
GRAM, ENVIRONMENTAL  DEFENSE  FUND,  WASHINGTON  D.C. 

Mr.  Bean.  Thank  you,  Mr.  Chairman.  Let  me  begin  by  com- 
plimenting you  and  thanking  you  for  the  other  bills  you  introduced 
the  same  day  you  introduced  this  bill.  Those  other  bills  include 
most  particularly  a  bill  to  create  tax  incentives  for  encouraging 
conservation  on  private  lands  and  I  think  there  were  some  very 
constructive  ideas  in  those  other  bills. 

As  you  know,  if  you  have  read  my  testimony,  I  am  a  little  less 
charitable  toward  this  bill  but  I  want  to  honor  Mr.  Tauzin's  admo- 
nition to  not  try  to  characterize  this  bill  but  rather  just  to  describe 
for  you  the  actual  practical  consequences  of  this  bill.  Let  me  list  a 
few  of  those. 
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First,  smugglers  of  rhino  horn,  tiger  bone  and  other  wildlife  con- 
traband will  find  it  much  easier  to  thwart  U.S.  endangered  species 
laws  and  the  reason  for  that  is  because  of  a  provision  in  this  bill 
which  requires  the  Fish  and  Wildlife  Service  to  return  to  those 
smugglers  any  products  that  are  not  identified  as  to  species  within 
30  days. 

Many  of  these  products,  take  for  example  rhino  horn,  do  not 
come  in  attached  to  the  head  of  a  rhinoceros.  They  come  in  in  the 
form  of  powder  in  vials.  They  must  be  subjected  to  rigorous  analy- 
sis to  determine  the  presence  of  enzymes  and  other  chemicals. 
Those  tests  often  take  weeks  to  complete  and  when  a  shipment 
consists  of  several  hundred  separate  items,  as  commercial  ship- 
ments often  do,  the  Fish  and  Wildlife  Service  will  simply  be  unable 
to  accomplish  within  30  days  what  your  bill  requires  and  will  be 
required  to  return  to  smugglers  those  contraband  items. 

Secondly,  Mr.  Vento  pointed  out  the  practical  consequences  for 
the  bald  eagle.  Mr.  Metcalf  earlier  described  the  success  of  the  bald 
eagle  in  his  state  as  a  stellar  success.  It  has  been  a  substantial  suc- 
cess almost  everywhere  in  this  country.  The  recovery  plans  for  the 
bald  eagle  are  working  extremely  well.  Despite  that,  however,  to 
continue  on  that  successful  path,  here  is  what  your  bill  would  re- 
quire. 

It  would  require  the  Secretary  to  make  a  national  interest  deter- 
mination to  continue  to  protect  the  eagle.  It  would  require  Congres- 
sional concurrence  with  that.  It  would  require  48  governors  to 
nominate  members  to  an  assessment  team  and  1,500  county  gov- 
ernments to  nominate  members  to  that  same  assessment  team.  It 
would  require  the  Secretary  to  review  the  assessment  from  that 
huge  team  and  to  prepare  a  conservation  objective  and  a  new  con- 
servation plan  all  within  18  months. 

Frankly,  sir,  I  see  no  reason  why  our  resources  need  to  be  squan- 
dered in  that  way.  The  bald  eagle  is  doing  fine  and  there  is  abso- 
lutely no  purpose  in  those  sorts  of  byzantine  requirements. 

Third,  I  am  sorry  that  Mr.  Young  is  not  here  because  Mr.  Young 
played  a  very  important  role  in  1982  in  overturning  a  court  deci- 
sion which  had  required  reliable  population  estimates  of  species 
protected  by  CITES  before  those  could  be  exported.  The  problem 
was  that  that  court  decision  was  met  with  resistance  by  profes- 
sional wildlife  managers  who  pointed  out  that  reliable  population 
estimates  are  not  necessary  to  make  the  sorts  of  determinations 
that  are  necessary  to  assure  that  export  will  not  be  harmful. 

And,  in  fact,  the  International  Association  of  Fish  and  Wildlife 
Agencies,  the  director  of  the  Louisiana  Fish  and  Game  Depart- 
ment, and  other  state  fish  and  game  agencies  all  were  consistent 
in  their  view  that  to  require  such  population  data  was  wasteful, 
unnecessary,  and  in  most  cases  impossible,  yet  your  bill  in  three 
different  locations  requires  exactly  that  sort  of  information  for  the 
species  that  this  Act  tries  to  protect. 

I  submit  to  you  just  as  in  1982  when  Mr.  Young  and  Mr.  Tauzin 
and  others  concluded  that  the  court  decision  requiring  that  sort  of 
data  was  irrational,  so  too  this  bill  requiring  that  sort  of  data  will 
have  extremely  mischievous  and  wasteful  effects  upon  protecting 
endangered  species.  I  know  that  a  lot  has  been  said  about  sound 
science  here  and  I  know  that  the  Republican  policy  statement  on 
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the  Endangered  Species  Act  begins  with  a  statement  of  adherence 
to  the  importance  of  sound  science. 

Yet  I  have  to  say  that  this  bill  reflects  in  my  judgment  a  very 
poor  understanding  of  science.  For  example,  among  other  things 
this  bill  requires  that  petitioners  for  the  listing  of  species  submit 
the  names  of  the  peer  reviewers  of  the  scientific  articles  upon 
which  they  rely.  Well,  sir,  unfortunately  for  the  drafters  of  this  bill, 
that  is  impossible  to  do  because  a  key  element  of  peer  review  is 
confidentiality.  No  one  knows  who  peer  reviews  articles  that  ap- 
pear in  scientific  journals.  The  editors  and  the  authors  will  not  di- 
vulge that  information,  so  you  require  of  petitioners  information 
that  is  impossible  to  provide. 

Lastly,  I  want  to  point  out  that  this  bill  requires  some  things 
that  are  simply  nonsensical.  For  example,  this  bill  authorizes  the 
Secretary  to  issue  captive  breeding  permits  for  endangered  species 
like  pandas,  chimpanzees,  and  what  have  you,  on  the  basis  that 
someone  has  previously  received  a  permit  to  kill  blackbirds.  You 
didn't  miss  understand  what  I  said,  sir.  That  is  what  this  bill  actu- 
ally does,  because  it  says  anybody  who  has  received  ten  or  more 
permits  under  a  long  hst  of  laws,  including  the  Migratory  Bird 
Treaty  Act,  is  by  virtue  of  that  fact  qualified  to  receive  a  captive 
breeding  permit  for  endangered  species. 

Well,  one  of  the  permits  most  frequently  issued  under  the  Migra- 
tory Bird  Treaty  Act  is  for  killing  blackbirds  to  protect  crops,  so 
one  consequence  of  this  bill  is  to  allow  permits  to  be  issued  under 
those  circumstances.  My  point  is  not  to  suggest  that  anybody  really 
intended  that  result.  I  don't  think  they  did. 

Rather,  my  point  is  simply  to  suggest  that  this  bill  strikes  me  as 
having  been  prepared  very  hastily  and  rather  carelessly  and  I 
would  strongly  urge  you  to  take  the  time  to  go  back  over  this  more 
carefully  and  to  recognize  that  there  are  many  parts  of  this  bill 
that  impose  unnecessary  requirements,  lead  to  totally  illogical  re- 
sults, and  can  properly  and  should  properly  be  changed.  Thank 
you,  sir. 

[Statement  of  Mr.  Bean  may  be  found  at  end  of  hearing.] 

Mr.  PoMBO.  Mr.  Moore. 

STATEMENT  OF  HON.  HENSON  MOORE,  CHAIRMAN,  ENDAN- 
GERED SPECIES  COORDINATING  COUNCIL,  WASHINGTON, 
D.C. 

Mr.  Moore.  Congressmen,  thank  you,  Mr.  Chairman,  for  the 
chance  to  testify  this  morning.  I  am  here  on  behalf  of  the  American 
Forest  and  Paper  Association  and  its  256  direct  member  companies 
and  some  80  affiliate  organizations,  and  also  the  Endangered  Spe- 
cies Coalition  which  is  a  coalition  of  companies,  unions,  land- 
owners, who  are  involved  in  ranching,  farming,  forestry,  mining 
and  fishing. 

We  applaud  the  work  you  have  done  in  this  area.  We  support  the 
bill  that  you  have  come  forward  with.  Basically  it  is  our  opinion 
you  can't  protect  a  species  by  endangering  the  livelihood  of  people. 
In  this  particular  point  we  have  pitted  the  species  against  the  land- 
owner. That  is  not  going  to  work.  Your  legislation  is  moving  to  try 
to  correct  that  and  find  a  way  to  give  the  landowner,  a  stakeholder 
in  this,  to  where  they  will  become  willing  participants,  rather  than 
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begrudging  citizens  in  terms  of  working  with  trying  to  protect  en- 
dangered species. 

There  are  a  number  of  things  in  the  Endangered  Species  Act  over 
the  22  years  it  has  been  in  existence  that  those  people  have  had 
to  live  under  it  and  deal  with  it  and  administer  it.  It  found  they 
are  not  working  like  they  should.  Most  people  will  indicate,  includ- 
ing this  administration,  that  there  are  things  wrong  with  it  that 
need  to  be  fixed. 

I  think  your  legislation  goes  a  long  way  to  fixing  those  things. 
It  is  a  good  starting  point.  It  is  a  good  point  from  which  to  work 
and  try  to  see  if  something  can't  be  perfected.  It  makes  the  existing 
law  work  better  than  it  does.  There  are  a  number  of  mechanical 
problems  as  I  indicated.  You  have  addressed  most  of  those  we  can 
think  of  or  we  have  been  able  to  find. 

But  there  is  also  a  very  basic  problem  that  I  started  out  speaking 
to  and  that  is  the  pitting  of  a  landowner  against  a  species.  You 
have  heard  the  examples  before  where  the  farmer  is  now  planting 
fence  row  to  fence  row,  of  where  people  are  prematurely  cutting 
timber,  where  people  can't  build  on  a  residential  lot  or  an  acre  and 
a  half  of  land  they  bought  to  build  a  house  on  because  of  the  fear 
or  the  reality  that  the  Endangered  Species  Act  will  not  allow  them 
to  use  their  property. 

This  isn't  helping  protect  endangered  species  or  any  species  or 
wildlife,  and  the  issue  really  isn't,  and  we  can  thank  the  passers 
the  people  who  have  supported  the  Act  in  the  beginning.  This  law 
has  gone  a  long  way  to  make  the  American  people  understand  that 
there  are  endangered  species  in  addition  to  wildlife  in  general  that 
ought  to  be  protected. 

I  don't  know  many  people  today  who  seriously  would  take  the  op- 
posite position  and  say  that  we  shouldn't  have  a  national  law  on 
protecting  endangered  species  or  we  shouldn't  be  interested  in  that. 
I  think  that  is  a  highly  sociably  unsupportable  position  and  cer- 
tainly people  that  we  represent  don't  believe  that.  The  question  is 
how  can  we  make  it  work,  how  can  we  work  together  to  where  peo- 
ple don't  have  a  fear  of  this  law  but  quite  the  contrary  have  a  will- 
ingness to  try  to  work  with  the  government  and  try  to  work  with 
people  who  care  about  endangered  species  to  see  that  they  are  pro- 
tected. 

The  basic  problem  of  pitting  a  landowner  against  the  government 
is  never  going  to  work.  It  is  going  to  create  a  lot  of  hostility  be- 
cause some  people  who  may  when  this  law  was  crafted  22  years 
later  not  knowing  quite  how  it  was  going  to  turn  out  are  overlook- 
ing the  fact  that  an  awful  lot  of  people  came  to  the  United  States 
over  the  last  300  years  for  the  right  to  own  property.  That  is  what 
separates  us  from  most  countries  in  the  world,  that  anybody  can 
in  this  country. 

And  the  fact  that  a  landowner  has  no  rights  virtually  under  the 
way  the  legislation  works  today  just  isn't  going  to  be  considered  as 
fair  and  balanced  by  the  American  people.  They  believe  very 
strongly  there  needs  to  be  a  balance  in  fairness  and  existing  law 
doesn't  have  that.  And  I  think  most  people  believe  and  most  people 
have  said  you  have  got  to  find  some  way  to  create  an  incentive  for 
the  landowner  to  want  to  work  with  this. 
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And  that  leads  to  the  point  that  that  incentive  and  that  kind  of 
a  system  to  cause  landowners  to  want  to  work  with  the  government 
is  going  to  cost  something.  Protecting  the  environment  costs  money. 
Somebody  has  to  invest  money  to  do  that.  Protecting  endangered 
species  costs  money.  Somebody  is  losing  some  economic  right  that 
they  have.  That  costs  something  and  I  think  the  first  thing  this 
legislation  does  is  faces  up  to  that  and  says  that  somebody  is  going 
to  bear  the  cost  besides  the  landowner.  It  is  going  to  be  society  as 
a  whole  and  that  is  a  very  fair  way  to  go  about  it. 

We  are  being  very  honest  with  the  American  people  in  sajdng  it 
costs  something  to  protect  an  endangered  species  and  therefore  we 
are  going  to  help  come  forward  with  paying  for  that  cost.  Once  you 
do  that,  I  think  you  are  going  to  find  landowners  show  a  great  deal 
more  interest  in  tmng  to  work  with  you. 

Therefore,  Mr.  Chairman,  we  conclude  by  saying  that  you  have 
fixed  most  of  the  abuses  we  have  been  able  to  identify  and  to  call 
to  the  attention  of  this  committee.  While  the  legislation  may  not 
be  perfect  in  certain  people's  opinion,  the  law  is  far  less  perfect  and 
I  think  we  err  greatly  by  not  moving  forward,  and  by  moving  for- 
ward to  amend  this  law  than  we  would  by  sitting  still  and  letting 
the  abuses  continue  on  the  existing  law.  Thank  you. 

[Statement  of  Mr.  Moore  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Irvin. 

STATEMENT  OF  BOB  IRVIN,  ENDANGERED  SPECIES 
COALITION,  WASHINGTON,  D.C. 

Mr.  Irvin.  Thank  you,  Mr.  Chairman.  I  am  Robert  Irvin,  Deputy 
Vice  President  for  the  Center  for  Marine  Conservation.  In  addition 
to  my  own  organization,  I  am  pleased  to  be  testifying  today  on  be- 
half of  the  Endangered  Species  Coalition.  I  am  testifying  on  behalf 
of  the  coalition.  He  is  testifying  on  behalf  of  a  different  group.  Our 
coalition  represents  more  than  200  environmental  civic,  religious, 
health,  business  and  labor  organizations  across  the  nation. 

I  think  that  the  National  Research  Council  in  its  recent  report, 
Science  and  the  Endangered  Species  Act,  really  summed  it  up  quite 
appropriately  when  they  wrote,  "the  Endangered  Species  Act  has 
successfully  prevented  some  species  from  becoming  extinct.  Reten- 
tion of  the  Endangered  Species  Act  would  help  to  prevent  species 
extinction." 

Your  bill,  Mr.  Chairman,  purports  to  retain  the  Endangered  Spe- 
cies Act  but  it  reminds  me  a  little  bit  of  the  old  Greyhound  bus  sta- 
tion in  downtown  Washington.  The  developers  took  that  station 
and  developed  it  into  a  fancy  office  building.  If  you  look  at  it  out- 
side there  is  still  a  sign  that  says  Greyhound,  there  is  still  a  dog 
on  the  front,  but  you  can't  catch  a  bus  there,  and  that  is  the  effect 
of  this  bill.  There  will  still  be  a  law  that  says  Endangered  Species 
Act  but  it  won't  protect  endangered  species. 

This  bill  undermines  or  eliminates  every  important  protection  for 
threatened  and  endangered  species  under  the  ESA.  It  is  not  based 
on  sound  science.  It  will  be  enormously  costly,  both  ecologically  and 
economically  to  the  American  taxpayer. 

In  the  time  allotted  to  me,  I  don't  have  time  to  go  through  all 
of  the  things  that  are  wrong  with  this  bill.  It  abandons  the  goal  of 
recovery  of  the  Act,  it  undermines  habitat  protection,  it  eliminates 
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Federal  agencies'  duties  to  conserve  endangered  species,  it  imposes 
wasteful  bureaucracy  and  needless  cost  on  taxpayers. 

What  I  would  like  to  do  is  spend  a  few  minutes  focusing  on  what 
this  bill  does  to  one  single  group  of  endangered  species,  endangered 
marine  wildlife.  Some  of  this  country's  most  beloved  and  visible 
species — humpbacked  whales,  California  sea  otters,  Hawaiian 
monk  seals.  Pacific  salmon,  stellar  sea  lions,  Kemp's  Ridley  sea  tur- 
tles, marbled  146  murrelets,  and  other  seabirds,  and  Florida — 
manatees  because  this  bill  will  harm  those  species  dramatically. 

Section  201  of  this  bill  contains  an  across-the-board  exemption 
for  incidental  take  of  endangered  marine  wildlife  other  than  fish 
out  to  the  200-mile  limit  of  U.S.  waters.  What  this  means  is  that 
off  of  California  the  oil  industry  won't  have  to  lift  a  finger  to  pro- 
tect California  sea  otters  anymore,  but  they  can  go  about  their 
drilling  activities,  their  barging  activities,  all  of  those  things,  with- 
out worrying  about  the  Endangered  Species  Act. 

I  think  one  of  the  most  striking  things  too  about  this  bill  is  the 
degree  of  overkill  it  engages  in  because,  as  if  that  across-the-board 
exemption  wasn't  enough,  it  has  specific  exemptions.  For  example. 
Section  208  specifically  requires  the  Secretary  of  the  Interior  to  ex- 
empt shrimp  fishermen  from  the  requirement  to  use  turtle  excluder 
devices  if  they  undertake  some  other  measures  to  protect  sea  tur- 
tles somewhere  in  the  world.  Section  104  has  a  similar  provision 
exempting  people  from  the  take  prohibition  of  the  Act  if  they  par- 
ticipate in  some  unspecified  way  in  captive  breeding,  predator  con- 
trol, artificial  feeding  or  habitat  management  programs. 

And  Section  205  requires  the  Secretary  to  give  priority  to  re- 
search and  alternative  technologies  to  protect  endangered  species 
even  if  the  technologies  that  are  being  used  now  are  perfectly  fine. 

So,  in  other  words,  again,  even  though  turtle  excluder  devices 
work  to  protect  turtles,  the  Secretary  would  have  to  look  into  some 
other  device  for  doing  this.  And  I  think  this  is  particularly  ironic. 
It  comes  at  a  time  when,  not  only  are  TED  requirements  in  place 
and  sea  turtles  are  being  protected,  but  when  you  have  the  Na- 
tional Fisherman  magazine  in  its  October  issue  right  at  the  top  of 
the  cover  saying  "Gulf  shrimper  yards  are  booming."  So  you  are  of- 
fering this  extra  benefit  to  an  industry  that  is  doing  fine  under  the 
existing  requirement. 

Mr.  Chairman,  this  bill  does  a  number  of  other  things  to  harm 
endangered  marine  species.  It  eliminates  the  Secretary  of  Com- 
merce from  his  responsibility  to  protect  endangered  species,  doing 
away  with  25  years  of  experience  that  the  National  Marine  Fish- 
eries Service  has  in  protecting  endangered  marine  wildlife.  Now  al- 
luding to  some  of  the  sloppy  drafting  that  Mr.  Bean  referred  to, 
while  the  bill  does  away  with  the  Secretary  of  Commerce's  respon- 
sibihties,  it  continues  to  authorize  increased  appropriations  for  the 
Department  of  Commerce  in  the  latter  part  of  the  bill. 

Mr.  Chairman,  the  bill  will  also  harm  marine  species  inter- 
nationally. Before  the  United  States  can  take  any  steps  to  protect 
our  own  stocks  of  salmon  which  may  be  in  trouble,  we  have  to  con- 
sult with  countries  like  Japan  and  Russia  and  other  nations  that 
fish  for  salmon  on  the  high  seas. 

In  conclusion,  Mr.  Chairman,  let  me  just  say  this.  The  Endan- 
gered Species  Act  is  our  nation's  promise  to  ourselves  and  to  future 
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generations  that  we  are  going  to  leave  them  a  world  as  rich  in  bio- 
logical diversity  as  the  one  we  enjoy.  If  this  bill  is  enacted,  that 
promise  will  be  broken.  In  my  written  testimony,  I  have  a  number 
of  suggestions  for  responsible  reform  to  the  Endangered  Species 
Act.  If  this  committee  is  interested,  I  will  be  happy  to  describe 
those  in  greater  detail  during  the  question  period.  Thank  you. 

[Statement  of  Mr.  Irvin  may  be  found  at  end  of  hesiring.] 

Mr.  POMBO.  Mr.  Stallman. 

STATEMENT  OF  BOB  STALLMAN,  NATIONAL  ENDANGERED 
SPECIES  ACT  REFORM  COUNCIL,  WASHINGTON,  D.C. 

Mr.  Stallman.  Thank  you,  Mr.  Chairman.  My  name  is  Bob 
Stallman.  I  am  president  of  the  Texas  Farm  Bureau  but  I  am  here 
today  representing  the  National  Endangered  Species  Act  Reform 
Coalition  and  we  are  a  member  of  that  coalition.  I  do  appreciate 
the  opportunity  to  appear  before  you  today  to  testify  regarding 
H.R.  2275,  the  Endangered  Species  Conservation  and  Management 
Act  of  1995. 

As  Mr.  English  testified  before  this  committee  several  months 
ago,  the  coalition  is  made  up  of  a  broad  cross  section  of  America 
that  is  most  affected  by  the  Endangered  Species  Act.  Our  members 
range  from  small  individual  landowners  and  farmers,  small  compa- 
nies, rural  electric  cooperatives  and  public  power  entities  to  agri- 
cultural interests,  water  districts,  mining  interests,  and  other  com- 
panies. 

We  commend  the  committee  for  the  work  of  the  task  force 
chaired  by  you,  Mr.  Chairman,  and  we  commend  you  for  listening 
to  the  voices  out  in  rural  America.  I  particularly  appreciate  you 
bringing  the  task  force  to  Boeme,  Texas.  I  think  you  learned  a  lot 
of  the  problems  with  the  current  Endangered  Species  Act  at  that 
hearing. 

We  urge  the  members  of  this  committee  to  move  swiftly  and  fa- 
vorably to  report  H.R.  2275.  This  legislation  offers  the  only  clear 
hope  for  reform  of  the  Endangered  Species  Act  in  the  U.S.  House 
of  Representatives.  We  recognize  that  the  bill  is  long  and  complex. 
We  urge  you  as  a  committee  and  as  Members  of  the  U.S.  House 
of  Representatives  to  recognize  that  complex  and  difficult  endan- 
gered species  management  issues  which  have  been  years  in  the 
making  cannot  be  papered  over  with  vague  changes  in  the  law. 

We  believe  this  legislation  represents  responsible  reform.  To 
make  the  Endangered  Species  Act  work,  any  reform  must  accom- 
plish at  least  the  following  specific  changes  in  the  law. 

We  must  place  the  ESA  on  equal  footing  with  other  laws  and  re- 
sponsibilities. Conserving  species  is  an  important  goal  for  our  coun- 
try and  our  Federal  Grovemment  must  play  a  role  in  that  process. 
However,  that  role  cannot  be  undertaken  at  the  expense  of  all 
other  government  functions. 

The  ESA  listing  process  should  remain  based  on  science  but 
should  be  opened  up  for  scientific  peer  review  on  key  biological  de- 
cisions. This  is  absolutely  critical  to  ensure  that  species  listed  for 
protection  under  the  Endangered  Species  Act  truly  are  threatened 
or  endangered  and  Title  III  of  this  bill  does  that. 

We  need  to  provide  a  more  open  and  balanced  recovery  planning 
process.  Title  V  establishes  a  conservation  planning  process  which 
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allows  much  greater  public  input  and  provides  for  public  hearings 
in  affected  communities.  It  also  provides  a  significant  change  in  the 
Endangered  Species  Act  allowing  the  government  to  determine  the 
most  appropriate  level  of  species  conservation.  We  have  urged  the 
Congress  to  clearly  authorize  conservation  standards  other  than 
full  recovery  and  this  bill  does  so. 

We  must  significantly  increase  incentives  for  species  conserva- 
tion. There  are  several  significant  increases  in  incentives  for  spe- 
cies contained  in  the  bill  and  which  we  support.  In  addition,  we 
commend  the  leaders  of  this  committee  for  introducing  separate 
legislation  dealing  with  the  most  important  issues  of  tax  incentives 
and  a  greater  agricultural  habitat  conservation  reserve  program. 
These  other  bills  are  significant  and  necessary  if  we  are  to  estab- 
lish a  truly  incentive-based  system  for  species  conservation. 

Probably  most  important,  we  must  provide  compensation  for  lost 
use  of  property.  We  recognize  that  compensation  can  be  a  difficult 
subject  for  local  governments  as  well  as  for  the  Federal  Govern- 
ment. As  a  coalition,  we  strongly  believe  that  proper  endangered 
species  management  should  seldom,  if  ever,  require  that  an  indi- 
vidual landowner  lose  his  or  her  property  in  a  manner  that  re- 
quires compensation  to  be  paid. 

If  land  and  water  are  required  for  species  conservation  purposes, 
they  should  only  be  acquired  on  a  willing  seller  basis.  However,  if 
a  regulatory  approach  to  ESA  management  is  maintained  in  the 
upcoming  reauthorization,  a  sense  of  fundamental  fairness  requires 
that  property  owners  be  compensated  for  lost  use  of  property  which 
has  become  dedicated  to  a  public  good  such  as  conservation  of  en- 
dangered or  threatened  species. 

We  must  establish  clear  standards  in  several  areas  for  making 
the  most  difficult  ESA  decisions.  Conservation  of  population  seg- 
ments of  species  should  require  special  consideration  or  separate 
acts  of  Congress  as  was  done  in  the  acts  that  Congress  passed  to 
protect  the  bald  eagle. 

We  need  to  establish  clear  standards  for  when  habitat  modifica- 
tion will  be  viewed  as  a  violation  of  the  law.  That  uncertainty  must 
be  removed  for  property  owners.  We  need  to  establish  clear  require- 
ments for  the  designation  of  critical  habitat  and  the  bill  certainly 
moves  toward  providing  these  clear  standards. 

We  need  to  significantly  increase  the  involvement  of  state  and 
local  government.  They  have  a  great  deal  of  expertise  in  land  man- 
agement and  wildlife  conservation  and  we  must  make  use  of  that. 
We  support  the  delegation  of  endangered  species  management  to 
the  states  as  is  called  for  in  the  bill,  as  well  as  the  significantly 
increased  role  of  state  and  local  governments  found  throughout  the 
bill. 

And,  finally,  we  support  the  provisions  of  the  bill  which  provide 
for  cooperative  management  agreements  that  do  provide  for  regu- 
latory certainty. 

In  conclusion,  the  National  Endangered  Species  Act  Reform  Coa- 
lition has  worked  on  ideas  for  ESA  reform  for  close  to  four  years. 
We  believe  that  this  Congress  has  an  opportunity  to  reauthorize 
and  improve  the  ESA  and  bring  this  law  which  has  direct  impacts 
on  so  many  communities  much  closer  to  the  people. 
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If  the  politics  of  the  past  are  allowed  to  continue  to  stalemate 
progress  on  this  important  matter,  the  law  is  doomed  and  with  it 
many  of  our  smaller  communities  as  well  as  the  species  which 
could  be  saved  if  the  law  received  needed  improvements.  Thank 
you. 

[Statement  of  Mr.  Stallman  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Gordon. 

STATEMENT  OF  ROBERT  GORDON,  GRASSROOTS  ESA  COALI- 
TION, WASHINGTON,  D.C.;  ACCOMPANIED  BY  KATHLEEN 
BENEDETTO 

Mr.  Gordon.  Mr.  Chairman,  Committee  members,  I  appreciate 
the  opportunity  to  appear  before  you  today  on  behalf  of  the  Grass- 
roots ESA  Coalition,  and  in  the  company  of  my  friend,  colleague, 
and  coalition  member,  Kathy  Benedetto  of  the  Women's  Mining  Co- 
alition. Our  coalition  is  a  grassroots  organization  comprised  of 
nearly  300  groups  representing  more  than  4  million  members. 

We  commend  the  Chairman  and  the  task  force  Chairman  for  ad- 
dressing several  issues  in  their  bill  which  we  consider  critical,  in- 
cluding addressing  the  use  of  incentives,  the  definition  of  harm, 
and  measures  to  protect  private  property  which  we  anticipate  will 
be  heatedly  opposed  by  those  opposed  to  changing  the  way  Wash- 
ington does  business. 

There  are  different  views  on  how  to  conserve  endangered  species 
but  I  think  they  can  be  generally  divided  into  three  groups.  First, 
there  are  those  who  wish  to  retain  the  current  program  without 
significant  changes.  These  interests  argue  that  the  current  law  is 
basically  sound  but  that  perhaps  a  few  minor  modifications  are 
needed.  This  is  clearly  an  attempt  to  stymie  real  reform,  arguing 
for  parestroika  in  Ueu  of  meaningful  change. 

Secondly,  there  are  those  who  recognize  that  the  Act  has  been  a 
failure  for  people  and  wildlife  and  who  wish  to  alleviate  the  tre- 
mendous and  adverse  economic  and  social  cost  and  to  lessen  a  reg- 
ulatory program's  adverse  conservation  consequences  by  amending 
the  law  with  such  elements  as  tax  incentives  and  measures  to  pro- 
tect property. 

Third,  and  finally,  there  is  a  group  which  believes  in  an  all  to- 
gether different  approach  from  current  law  which  is  where  our  coa- 
lition falls.  This  group  sees  the  current  Act  as  inherently  counter- 
productive because  it  is  a  regulatory  scheme  rather  than  an  incen- 
tive-based one.  We  recognize  that  those  regulations  which  cause 
the  social  and  economic  conflict  also  cause  the  Act  to  fail  for  wild- 
life. 

A  regulatory  approach  makes  endangered  species  or  suitable 
habitat  a  liability,  creates  an  adversarial  relationship  between 
landowners  and  conservation  officials,  and  locks  out  many  creative 
and  proven  management  strategies  useful  for  conservation.  Today 
we  have  been  invited  to  specifically  address  the  measure  pending 
before  the  committee  so  the  rest  of  my  remarks  will  focus  on  the 
two  elements  which  the  coalition  members  consider  the  most  im- 
portant. 

First  is  compensation  for  regulatory  takings.  Our  members  firm- 
ly believe  that  no  reform  will  be  of  any  significant  value  and  in  fact 
will  be  counterproductive  unless  property  rights  are  protected.  This 
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step  is  essential  to  reduce  the  extreme  adverse  conservation  con- 
sequences of  regulatory  takings. 

Secondly  is  the  reversal  of  the  counterproductive  and  expansive 
interpretation  of  what  constitutes  harm.  While  there  is  increasing 
acknowledgement  of  the  adverse  conservation  consequences  caused 
by  this  punitive  regulation,  there  is  almost  general  recognition 
about  the  need  to  incorporate  incentives  into  conservation.  But  to 
most  effectively  use  incentives  it  is  essential  to  reduce  and  remove 
regulations  as  landowners  will  not  respond  to  an  incentive  put 
forth  in  one  hand  if  they  know  that  in  the  hand  behind  the  back 
there  is  a  club. 

Without  these  two  elements  private  property  rights  protection 
and  responsible  clarification  of  the  term  harm,  the  coalition  does 
not  feel  a  reform  proposal  would  address  any  of  the  program's  un- 
derlying faults.  The  coalition  unequivocally  believes  in  full  com- 
pensation for  losses  of  private  land  use  from  regulatory  takings  and 
that  the  greater  the  protection  of  property  rights,  the  greater  the 
benefit  to  wildlife  and  the  greater  the  potential  to  enlist  land- 
owners as  allies  in  endangered  species  conservation. 

While  the  status  quo  environmental  establishment  opposes  prop- 
erty rights  protection  and  improving  the  definition  of  harm,  they 
are  clearly  out  of  step  with  the  public.  A  poll  by  the  Tarrance 
Group  for  Project  Common  Sense  and  a  poll  conducted  for  the  Com- 
petitive Enterprise  Institute  both  reveal  the  public  is  prepared  and 
would  be  overwhelmingly  supportive  of  a  program  which  includes 
these  measures  and  even  more  that  would  be  adamantly  opposed 
by  the  status  quo  environmental  community. 

The  public  believes  our  endangered  species  program  should  be 
one  in  which  states  are  on  par  with  the  Federal  Grovemment,  if  not 
vested  with  primary  responsibility,  that  it  should  be  based  on  in- 
centives as  well  as  provide  for  the  protection  of  private  property. 
These  are  all  principles  of  the  coalition. 

This  type  of  thinking  is  not  comprehensible  to  an  environmental 
establishment  wedded  to  wage  and  price  control  era  policies  but  we 
have  learned  a  lot  about  big  government  shortcomings  since  then. 
The  current  Act  is  a  prime  example  of  a  failed  outdated  law  that 
needs  to  be  replaced  with  one  that  works.  Not  a  single  endangered 
species  has  ever  recovered  from  enforcement  of  the  Act's  land  use 
regulations. 

This  punitive  regulatory  scheme  pits  people  against  animals  and 
both  lose.  Its  fruits  are  not  wildlife  conservation  but  bureaucracy, 
litigation  and  strife.  We  need  to  replace  this  outdated  policy  with 
a  more  dynamic  and  creative  one.  Frankly,  what  our  members 
would  prefer  is  to  trade  in  the  old  law  for  a  new  model  rather  than 
to  attempt  to  make  repairs. 

We  do  clearly  recognize  that  the  two  provisions  I  have  addressed 
as  well  as  other  specific  provisions  represent  meaningful  and  sig- 
nificant reform  to  existing  law.  Indeed,  without  these  key  provi- 
sions, no  amendment  proposal  could  be  considered  a  real  change  or 
gamer  our  members'  enthusiasm. 

Our  coalition  recognizes  these  provisions'  value  and  will  work 
hard  to  educate  the  public  on  the  importance  of  protecting  private 
property  so  that  private  property  may  be  used  to  protect  nature 
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and  to  tirelessly  advocate  our  principles,  ideas  we  are  confident  will 
serve  as  the  basis  of  a  new  era  in  conservation. 

We  commend  you  for  the  many  provisions  of  your  bill  that  correct 
serious  flaws  in  the  current  law  and  thank  you  for  the  conviction 
to  undertake  these  reforms  and  the  opportunity  to  represent  our 
views  to  you  today. 

[Statement  of  Mr.  Grordon  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Cone. 

STATEMENT  OF  BENJAMIN  CONE,  JR.,  GREENSBORO,  NORTH 

CAROLINA 

Mr.  Cone.  Thank  you  for  having  me  here.  I  am  Benjamin  Cone, 
Jr.  I  live  in  Greensboro,  North  Carolina.  I  am  a  private  landowner. 
I  represent  myself  and  no  organization.  I  have  8,000  acres  of 
timberland  in  eastern  North  Caroima.  It  was  bought  by  my  father 
in  the  '30's  as  a  place  where  he  could  hunt,  fish  and  get  away  from 
his  busy  industrial  life. 

He  bought  it.  Consequently,  when  you  look  at  his  objective  of 
buying  the  land,  management  of  this  land  has  primarily  been  for 
wildlife.  Practices  include  planning  for  what  we  plant,  chufa  for 
turkey,  we  plant  Balwin  Island  olive  for  turkey,  we  plant  bicolor 
for  quail,  we  plant  com  for  bear  and  deer  and  never  harvest  it.  We 
bum  regularly.  Over  the  years  we  have  had  very  little  timber  har- 
vesting. What  timber  harvesting  has  been  done  has  been  mostly 
thinning,  and  we  put  a  lot  of  fire  in  the  woods. 

Talk  to  most  environmentalists  and  the  management  of  this 
property  is  ideal  in  the  advice  of  environmentalists.  The  thanks  I 
got,  of  course,  is  management  which  creates  ideal  wildlife  created 
the  habitat  for  an  endangered  species  as  well.  The  thanks  I  got 
from  the  U.S.  Government  for  these  very  expensive  management 
practices  for  wildlife  is  1,121  acres  of  timber  I  cannot  cut  unless — 
or  I  can  cut  it  but  if  there  is  a  threat  of  a  felony  arrest  with  a  max- 
imum penalty  of  one  year  in  jail  plus  $100,000  per  incident,  since 
I  have  29  birds  you  could  translate  that  I  am  liable  for  29  years 
in  jail,  $2,900,000  in  fines.  I  think  I  could  shoot  my  wife  for  less. 

The  economic  loss  of  the  timber  I  can't  cut  is  $1,425,000.  I  have 
consequently  decided  to  change  the  management  practices  of  my 
land  on  the  property  other  than  the  1,125  acres  that  is  impacted. 
I  have  gone  into  a  massive  clear-cutting  policy  since  finding  the 
economic  impact  of  woodpeckers.  I  have  now  clear-cut  about  700 
acres.  I  have  300  more  acres  scheduled  for  January  or  February  of 
next  year. 

I  am  going  to  go  to  40-year  rotation  instead  of  the  80-  to  90-year 
rotation.  I  am  going  to  eliminate  burning.  This  hurts  my  soul,  it 
hurts  60  years  of  progressive  management,  and  it  is  created 
through  the  financial  impacts  of  the  Endangered  Species  Act.  Now 
I  want  to  read  some  comments.  First  of  all,  I  understand  the 
Young-Pombo  bill  and  I  would  like  to  say  it  is  a  giant  step  in  the 
right  direction  but  I  don't  think  it  is  the  best  solution  because  in 
my  opinion  what  it  does,  it  puts  an — it  keeps  the  regulatory  burden 
but  then  creates  an  overlay  of  what  I  call  financisd — not  financial 
reward  but  a  break-even. 

So  you  have  solved  the  financial  problem  but  haven't  stopped  the 
serious  problem.  And  I  would  like  to  read  my  suggestions,  and  it 
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is  in  my  written  testimony  and  only  this  I  will  read,  by  the  way. 
My  recommendations  to  Congress.  Cut  out  the  negative  incentives, 
create  some  positive  incentives  if  possible.  And  I  am  going  to  ex- 
pand on  that. 

At  the  minimum  the  Endangered  Species  Act  should  clearly  reg- 
ulate only  direct  harm  to  endangered  species.  Legal  activities  such 
as  development,  timber  harvesting,  and  other  habitat  modifications 
that  indirectly  affect  endangered  species  should  be  exempt  from 
regulation.  Negative  financial  or  regulatory  effects  on  private  prop- 
erty owners  should  be  removed  from  the  law. 

All  efforts  to  protect,  save  and  manage  endangered  species 
should  be  voluntary.  Once  these  provisions  are  in  effect,  the  next 
step  is  further  encouragement.  Congress  could  then  provide  finan- 
cial incentives  that  would  hasten  the  recovery  and  heighten  the 
protection  of  endangered  species.  Examples  of  appealing  incentives 
would  include  assistance  with  burning,  government  leasing  of  the 
property,  tax  relief,  assistance  in  planning  species-proper  habitat, 
etc.,  etc.,  as  far  as  the  imagination  can  go.  I  appreciate  the  courtesy 
of  being  here.  Thank  you  very  much. 

[Statement  of  Mr.  Cone  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  We  are  going  to  recess.  We  have  a  vote 
going  on  right  now.  We  are  going  to  recess  the  committee  tempo- 
rarily and  we  are  going  to  run  and  vote.  We  will  be  back  as  soon 
as  possible,  and  I  apologize  for  the  inconvenience. 

[Recess.] 

Mr.  POMBO.  We  are  going  to  call  the  hearing  back  to  order  and 
the  other  members  will  be  back  as  soon  as  they  get  done  with  their 
vote.  I  appreciate  all  of  your  testimonies.  Mr.  Cone,  you  are  correct 
when  you  say  that  we  did  leave  a  lot  of  the  regulatory  stuff  in 
there.  And  we  did  attempt  to  overlay  the  incentive-based  system  on 
what  remains  of  the  regulatory  approach. 

But  I  hope  you  understand  from  listening  to  the  other  testimony 
that  has  been  this  morning  so  far  and  what  you  will  hear  later  on 
that  we  have  to  prove  that  the  incentive-based  system  will  work. 
Even  though  we  agree  that  that  is  a  much  better  approach  and 
from  a  fundamental  approach,  a  policy  approach,  I  would  much 
rather  have  an  incentive-based  system  than  regulatory  system. 

I  think  that  we  have  to  put  the  pieces  in  place  in  order  to  make 
that  work. 

Mr.  Cone.  But  even  funnier  and  sadder  to  me  is  there  are  gov- 
ernment policies  that  have  worked  directly  against  endangered  spe- 
cies, and  I  will  give  you  a  wonderful  example,  inheritance  tax.  And 
I  know  this  is  a  different  subject  but  I  got  to  get  my  two  cents  in 
while  I  am  here. 

I  guarantee  you  when  my  wife  and  I  die  my  children  will  have 
to  cut  every  merchantable  tree  on  the  8,000  acres  to  help  pav  the 
inheritance  tax.  No  doubt  about  it  because  there  is  not  enough  liq- 
uid assets  elsewhere.  Another 

Mr.  PoMBO.  I  am  on  a  time  limit.  I'm  sorry,  Mr.  Cone.  I  know 
this  is  your  chance  but  they  give  me  a  time  limit  too  and  I  can  only 
ignore  it  for  so  long.  But  the  inheritance  tax  is  one  of  the  issues 
that  we  have  discussed  in  terms  of  an  incentive-based  approach 
and  using  that  as  one  of  the  incentives  on  the  Endangered  Species 
Act  and  as  we  begin  to  work  our  way  through  this,  that  will  prob- 
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ably  be  one  of  the  approaches  that  we  do  take  in  an  incentive-based 
approach  is  doing  something  with  inheritance  tax  as  a  means  of 
putting  incentives  in  the  right  place. 

In  the  bill  that  we  introduced,  the  companion  bill  that  we  intro- 
duced, H.R.  2286,  we  try  to  begin  to  do  tnat  so  that  we  can  make 
an  incentive-based  approach  work  and  I  think  that  that  is  impor- 
tant. 

Mr.  Bean,  in  your  testimony  I  know  that  you  brought  up  a  lot 
of  good  ideas  and  I  appreciate  that,  and  I  appreciate  the  time  that 
we  have  spoken  over  the  past  several  months  in  trjdng  to  find  com- 
mon ground  and  ways  tnat  we  can  work  together  to  make  this 
work. 

I  know  that  in  order  to  prove  your  point  you  need  anecdotal 
statements,  you  need  anecdotal  stories,  you  need  to  turn  up  the 
heat  on  the  rhetoric  a  little  bit  in  order  to  get  your  point  across 
but  a  lot  of  times  what  comes  out  of  it  is  not  exactly  accurate  and 
if  you  talk  about  what  happens  with  the  smugglers  and  what  could 
possibly  happen. 

Now  in  the  way  that  we  crafted  the  bill,  we  may  need  to  tighten 
up  the  provisions  that  deal  with  people  trying  to  smuggle  endan- 
gered species  or  parts  thereof  in,  and  I  appreciate  that  part  of  it 
and  that  you  brought  that  out. 

But  our  bill  in  no  way  legalizes  people  smuggling  in  parts  of  en- 
dangered species,  and  that  is  not  an  accurate  statement. 

Mr.  Bean.  And  it  is  not  a  statement  I  made.  What  I  said  was 
that  the  effect  of  your  bill  will  be  to  force  the  Fish  and  Wildlife 
Service  to  turn  back  to  smugglers  the  contraband  they  bring  in.  I 
base  my  statement,  sir,  on  discussions  I  had  with  Fish  and  Wildlife 
Service  wildlife  law  enforcement  forensic  laboratory  personnel  who 
described  to  me  the  nature  of  the  tests  necessary  and  the  duration 
that  those  tests  consume,  the  time  they  consume  to  be  carried  out, 
and  that  was  the  basis  for  my  statement  that  the  effect  of  your  bill, 
the  practical  effect,  will  be  to  force  the  Fish  and  Wildlife  Service 
to  return  to  smugglers 

Mr.  POMBO.  But,  you  know,  and  again  I  am  on  a  time  limit,  but 
you  know  very  well  that  that  was  not  the  intention  of  the  bill  nor 
the  reason  that  those  provisions  were  put  in  there,  and  if  you  have 
other  language  which  would  take  care  of  that  possible  problem  that 
may  exist,  I  would  be  more  than  happy  to  continue  our  discussions 
and  work  with  you. 

Mr.  Moore,  the  organization  that  you  represent  represents  large 
property  owners,  small  property  owners,  a  combination  of  all  of 
those? 

Mr.  Moore.  A  combination. 

Mr.  PoMBO.  In  your  experience  with  the  Endangered  Species  Act, 
have  the  larger  property  owners,  you  heard  mentioned  here  today 
Plum  Creek  and  a  few  other  examples  of  people  that  have  been 
able  to  work  the  current  Endangered  Species  Act  and  come  out  of 
it,  in  your  experience  have  you  been  familiar  with  small  and  me- 
dium-sized property  owners  that  have  had  the  ability  to  come  to 
some  of  those  agreements  and  to  work  their  way  out  of  those  prob- 
lems? 

Mr.  MoORE.  That  is  where  the  rubber  really  hits.  You  are  quite 
right  that  a  big  company,  while  they  don't  like  the  way  the  law 
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works  and  while  they  think  they  ought  to  be  compensated,  they 
certainly  have  more  wherewithal  to  be  able  to  set  aside  property 
for  wildlife  habitat  and  go  into  a  conservation  program. 

It  is  when  you  get  to  the  smaller  landowner  where  they  simply 
don't  have  that  ability.  If  you  own  200  acres  of  trees  and  you  are 
told  that  really  100  acres  of  that  is  needed  to  protect  a  certain  en- 
dangered species,  they  don't  have  the  financial  ability  to  be  able  to 
do  that. 

Mr.  POMBO.  So  in  your  experience  you  think  that  the  provisions 
that  protect  private  property  rights  in  this  bill  would  have  a  larger 
impact  on  the  small  and  medium-sized  property  owners  who  may 
not  have  the  resources  to  fight  the  Federal  Government  that  the 
very  large  property  owners  do? 

Mr.  Moore.  I  think  the  impact  is  the  same  on  whatever  size  the 
landowner,  namely,  they  are  paid  for  any  land  which  they  lose  or 
lose  the  right  of,  the  use  of,  to  protect  endangered  species.  Where 
the  impact  you  are  getting  at  may  come  in  is  you  may  find  more 
landowners  willing  to  work  with  the  government  who  are  now 
scared  and  don't  have  the  ability  to  be  able  to  deal  with  an  endan- 
gered species. 

Mr.  PoMBO.  Thank  you.  My  time  has  expired.  Mr.  Saxton. 

Mr.  Saxton.  Thank  you,  Mr.  Chairman.  This  hearing  today  that 
has  gone  on  now  for  quite  some  time  reminds  of  something  that 
happened  to  me  when  I  went  to  Israel  not  long  ago.  I  was  with 
some  Israeli  officials  and  we  were  discussing  issues  that  had  to  do 
with  Israeli  security  and  I  noticed  that  around  the  room  there  were 
a  number  of  different  ideas  as  to  what  the  situation  was  and  what 
ought  to  be  done. 

And  I  said  to  the  folks  in  Israel,  how  do  you  all  make  a  decision? 
It  seems  like  you  have  got  as  many  opinions  as  there  could  possibly 
be  and  they  said,  well,  there  is  an  old  Israeli  saying,  you  put  100 
Israelis  in  a  room  and  you  get  200  opinions.  And  this  bill  reminds 
me  of  that  occurrence. 

What  I  think  our  real  task  is,  Mr.  Chairman,  and  I  would  like 
to  share  this  with  the  panel  and  ask  for  their  input,  our  real  task 
here  in  my  view  is  to  find  common  ground.  Our  real  task  here  is 
to  find  an  approach  that  works.  Maybe  it  is  the  Chairman's  ap- 
proach, maybe  it  is  not.  Maybe  it  is  the  Chairman's  approach  with 
some  modifications.  I  don't  know  at  this  point. 

Let  me  tell  you  what  I  did  in  my  search  for  common  ground.  I 
tried  to  find  some  areas  of  convergence  with  regard  to  a  lot  of  these 
proposals.  And  I  will  tell  you  frankly  what  I  did.  I  just  passed  out 
this  spreadsheet  which  has  my  name  and  Mr.  Pombo's  and  Mr. 
Gilchrest's  across  the  top  along  with  a  column  called  current  law 
which  is  the  current  ESA  bill. 

And  my  staff  did  some  research  and  found  out  that  the  Western 
Governor's  Association  had  an  approach  which  appealed  to  me.  It 
appealed  to  me  because  it  made  a  lot  of  common  sense.  It  appealed 
to  me  because  it  adopted  some  things  that  were  in  current  law  and 
it  appealed  to  me  because  there  were  some  new  things  in  it  which 
I  thought  the  folks  out  in  hinter  lands  who  had  been  elected  by 
their  constituents  as  governors  had  come  together  to  say  were  good, 
new  ideas. 
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And  my  bill  with  two  or  three  very  small  chsmges  contains  many 
of  the  elements  in  the  Western  Governors  Association's  proposal. 
And  in  looking  at  it  and  comparing  it  with  others,  I  find  that  there 
is  also  a  great  deal  of  commonality  with  Gilchrest  and  there  is 
some  with  Pombo  and  there  is  quite  a  bit  with  current  law. 

I  guess  my  question  is  if  each  of  you  were  to  be  able  to  make 
one  or  two  comments  relative  to  the  Western  Grovemors  Association 
approach  which  you  will  have  to  take  my  word  for  it,  it  is  under 
my  name,  what  would  you  say  about  it  and  if  you  would  like  to  say 
that  there  is  something  in  one  of  the  other  columns  that  you  think 
ought  to  be  slid  over  there  or  something  in  my  approach  ought  to 
be  slid  over  to  Pombo's,  just  give  us  some  ideas  about  how  we  can 
begin  to  come  together  on  some  of  these  ideas  to  create  an  ap- 
proach that  we  can  form  a  consensus  around.  Mr.  Bean,  would  you 
like  to  start? 

Mr.  Bean.  Yes,  sir,  I  would  be  happy  to.  I  think  there  are  many 
good  ideas  in  the  Western  Grovemors  Association  proposed  bill.  I 
note  that  that  bill  does  not  make  the  major  changes  in  the  respon- 
sibilities of  Federal  agencies  and  private  landowners  that  the  bill 
currently  before  this  committee  does  and  I  think  that  is  the  pre- 
ferred approach. 

I  would  also  say  that  the  Western  Grovemors'  approach  does  not 
burden  the  various  processes  that  must  be  carried  out  in  imple- 
menting this  Act  with  the  sorts  of  requirements  that  I  described  for 
the  bald  eagle,  processes  and  requirements  that  in  my  judgment 
will  really  paralyze  this  program  so  I  would  encourage  you  in  ex- 
amining these  various  alternatives  to  look  for  those  alternatives 
that  can  accomplish  the  objectives  that  you  are  pursuing  efficiently 
and  with  only  those  requirements  that  sire  really  necessary  to 
make  this  program  work  efficiently  and  effectively. 

My  concern  is  that  in  the  enthusiasm  for  making  sure  that  the 
Fish  and  Wildlife  Service  never  makes  a  mistake  in  anything  it 
does,  it  is  being  asked  to  do  the  impossible  too  many  times  by  the 
bill  that  this  committee  has  introduced. 

Mr.  Saxton.  Thank  you.  Mr.  Moore. 

Mr.  Moore.  I  have  not  had  the  time  to  really  study  your  provi- 
sion. We  certainly  find  some  things  in  the  Western  Governors  legis- 
lation we  like  as  well  but  the  thing  that  stands  out  right  now,  and 
we  are  looking  at  it  trying  to  figure  out  where  else  it  interrelates, 
is  the  lack  of  compensation.  That  to  us  is  a  major  failure  in  what 
we  see  that  you  have  shown  us. 

Mr.  Saxton.  In  other  words,  in  the  Pombo  bill  where  property  is 
diminished  by  a  certain  percentage,  20  percent  or  whatever  the 
right  number  is,  you  would  favor  that  type  of  an  approach  to  com- 
pensation? 

Mr.  Moore.  Yes. 

Mr.  Saxton.  Thank  you. 

Mr.  Irvin.  Well,  Congressman,  I  think  there  are  a  number  of 
areas  of  common  ground  in  these  various  proposals  that  you  have 
made,  that  Mr.  Gilchrest  is  working  on,  the  Western  Governors  As- 
sociation is  working  on.  The  whole  notion  of  preventing 
endangerment  is  something  that  we  strongly  support.  The  best  way 
to  head  off  these  endangered  species  train  wrecks  is  to  prevent 
them  from  happening  in  the  first  place  and  so  looking  at  ways  to 
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protect  species  before  they  get  to  the  point  where  they  have  to  be 
listed  is  something  that  is  highly  warranted. 

In  addition,  we  support  improving  the  recovery  planning  process, 
putting  some  deadlines  on  the  process,  putting  some  objective  sci- 
entifically-based criteria  for  recovering  a  species  and  for  delisting 
a  species.  In  addition,  involving  all  of  the  stakeholders  in  the  proc- 
ess— the  Federal  Government,  the  state  and  local  governments,  in- 
dustries that  are  affected,  the  environmental  community,  private 
landowners,  all  of  those  folks. 

Mr.  Saxton.  Thank  you.  As  a  matter  of  fact,  one  of  the  changes 
that  I  made  to  the  Western  Governors  proposal  is  that  we  did  put 
deadlines  in  the  recovery  plan  proposal  and  you  can  read  those 
there  for  yourself,  but  thank  you  very  much.  Yes,  sir. 

Mr.  Stallman.  Without  having  had  time  to  review  this,  it  is  a 
little  difficult,  but  three  things  jump  out,  I  think,  or  at  least  two, 
and  that  is  the  definition  of  take.  The  Young-Pombo  bill  certainly 
is  preferable  in  that  respect.  Landowner  voluntary  agreements  is 
a  component  of  all  three  bills  and  that  is  something  that  we  have 
absolutely  been  promoting  and  that  we  believe  ultimately  will  pro- 
vide a  lot  more  species  recovery  and  maintenance  than  the  current 
system.  And  then  compensation  as  has  already  been  mentioned.  We 
absolutely  have  to  have  some  compensation  for  property  takings. 

Mr.  Gordon.  A  comment  that  other  folks  have  already  made  but 
I  would  have  to  say  is  most  important  is  that  there  is  no — ^the  only 
bill  here  that  has  a  property  rights  protection  provision  is  Young- 
Pombo,  and,  additionally,  the  definition  of  take.  If  those  two  ele- 
ments are  not  addressed,  the  perverse  incentives  under  the  current 
law  remain  which  is  why  this  law  has  not  functioned  well. 

Just  in  the  brief  time  that  I  have  had  to  review  this,  I  would  say 
there  is  one  other  item  on  delisting,  it  says  you  have  specific — ^well, 
I  am  sorry,  that  is  the  Gilchrest  proposal.  But  current  law  and  the 
Gilchrest  proposal  assumes  that  all  species  can  be  recovered.  That 
is  probably  just  not  a  reality.  There  are  things  like  the  Iowa  Pleis- 
tocene snail  that  are,  you  know,  relics  of  another  geological  era  and 
it  just  isn't  going  to  happen  in  their  existing  natural  habitat. 

Mr.  Saxton.  Thank  you.  Mr.  Cone,  do  you  care  to  comment? 

Mr.  Cone.  I  don't  know  anything  really  about  the  Western  Gov- 
ernors bill  but  I  got  to  reiterate  any  bill  that  approaches  the  pri- 
vate landowner  that  he  is  an  enemy  of  the  environment  is  so  out 
of  whack  it  is  scary.  If  you  look  at  the  CET  program  and  the  for- 
estry incentive,  steward  incentive  programs,  I  can't  give  you  the 
exact  number  but  I  bet  you  nine  out  of  ten  either  have  wildlife 
first,  second  or  third. 

So  obviously  private  landowners  love  their  land,  they  love  to 
hunt,  they  love  to  fish,  they  love  to  look  at  it,  they  love  to  enjoy 
it.  They  don't  want  to  harm  it.  Any  approach  that  starts  with  they 
are  the  bad  guys  won't  work. 

Mr.  Saxton.  Thank  you  very  much,  Mr.  Cone.  Mr.  Chairman,  I 
know  I  am  well  beyond  my  time  so  I  will  turn  back  to  the 

Mr.  POMBO.  Well,  I  appreciate  the  question,  Mr.  Saxton.  I  think 
you  can  appreciate  the  difficulty  which  we  went  through  in  drafting 
our  bill  just  from  the  answers  that  we  got  from  this  panel.  You 
have  one  person  on  the  panel  who  states  that  we  ought  to  bring 
everybody  in  to  the  process — states,  local  government,  all  of  the 
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stakeholders.  And  the  other  person  criticizes  that  provision  as  hav- 
ing to  call  in  too  many  people  into  the  system. 

So  it  is  difficult  to  try  to  bring  everyone  in  and  not  have  a  crowd- 
ed room.  I  mean,  that  is  the  facts  that  we  are  faced  with  and  that 
was  the  difficulty,  one  of  the  difficulties,  in  putting  this  together. 
Mr.  Gilchrest,  unless  you  want  to  pass. 

Mr.  Gilchrest.  I  will  run  for  a  30-yard  dash  to  the  goal  line. 

Mr.  POMBO.  You  will  be  tackled  on  the  five. 

Mr.  Gilchrest.  No,  I  won't  pass.  I  am  going  to  go  for  it.  Let's 
see  what  happens.  I  do  wish  we  had  more — ^this  is  an  excellent 
panel  here.  You  represent  a  wide  view  of  interest  in  the  United 
States.  That  is  what  we  need  here  to  create  a  bill  that  is  much 
more  flexible  and  aspires  to  the  goal  of  protecting,  I  think,  what 
all  of  us  have  become  much  more  aware  of  and  that  is  biological 
diversity  in  the  country. 

Since  I  am  limited  in  my  time,  what  I  would  like  to  do  is  I  am 
going  to  start  off  with  Mr.  Stallman.  The  question  I  ask  Mr. 
Stallman  is  the  premise  upon  which  my  next  questions  will  be 
asked  and  I  would  like  each  person  on  the  panel  when  I  ask  that 
question  after  Mr.  Stallman  just  to  respond  with  one  sentence. 

And  I  know  it  is  difficult  to  respond  in  the  complexity  of  this  par- 
ticular issue  but  rather  than  focus  in  on  one  or  two  items,  I  would 
like  to  do  it  from  that  perspective.  We  are  talking  about  biological 
diversity  and  I  think  everybody  understands  the  need  for  biological 
diversity,  certainly  agriculture  as  far  as  genetic  diversity  in  a 
whole  range  of  whether  it  is  com  or  soybeans  or  milo  or  pigs  or  cat- 
tle or  whatever  it  is.  There  is  a  certain  importance  of  genetic  diver- 
sity. 

If  we  look  in  the  medical  field  and  we  see  a  whole  range  of  recent 
chemical  agents  as  far  as  discoveries  are  concerned  from  certain 
frogs  that  provide  painkiller  that  is  200  times  stronger  than  mor- 
phine and  yet  it  is  not  addicting.  Digitalis,  we  have  heart  medicine 
from  a  full  range  of  species,  cancer  treatment  from  the  yew  tree, 
and  the  list  goes  on  and  on  and  on. 

So  I  think  everybody  recognizes  the  importance  of  protecting  bio- 
logical diversity  or  at  least  we  are  getting  pretty  close  to  that  point. 
And  how  do  we  do  that  in  a  bill  that  is  trying  to  find  the  sense 
of  cooperation  among  landowners,  among  all  of  Americans  to  par- 
ticipate in  that  protection  and  a  variety  of  people  have  mentioned 
incentives  and  the  Keystone  report.  I  think  it  is  right  on  and  the 
Chairman  has  made  some  bills  extracted  from  the  Keystone  report 
to  provide  those  incentives. 

And  we  need  to  stop  the  polarizing  of  we  don't  want  an  act,  it 
is  bad  for  the  west,  it  is  not  good  for  the  east  or  it  is  good  for  the 
east.  We  are  one  country  so  we  got  to  stick  together  and  we  are 
trying  to  work  this  through  this  bill. 

Mr.  Stallman,  just  a  sentence,  I  apologize.  How  important  is  ge- 
netic diversity  in  agriculture? 

Mr.  Stallman.  Genetic  diversity  is  important  in  agriculture. 

Mr.  Gilchrest.  Thank  you.  OK.  All  right.  We  are  on  a  roll  here. 
We  are  on  the  one-yard  line,  Mr.  Chairman.  Now  what  I  would  like 
to  do  starting  over  with  Mr.  Bean,  and  just  a  sentence,  as  far  as 
the  bill  now  is,  if  we  change  the  definition  of  harm,  what  will  this 
do  to  habitat  protection? 
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Mr.  Bean.  Can  I  use  a  semicolon  in  this  sentence?  The  definition 
of  harm  will  have  a  profound  effect  upon  the  protection  that  species 
receive  on  private  lands,  an  effect  that  will  in  my  judgment  largely 
render  irrelevant  the  compensation  provision  about  which  Mr.  Tau- 
zin  and  others  here  have  talked  at  length  because  as  a  result  of 
that  redefinition,  there  will  not  be  circumstances  in  which  private 
landowners  will  be  in  a  position  to  claim  compensation  because 
they  will  never  have  suffered  any  sort  of  regulatory  imposition 
upon  the  use  of  their  land. 

Mr.  GiLCHREST.  Thank  you.  Mr.  Moore. 

Mr.  Moore.  The  definition  in  the  Chairman's  bill  will  resolve  a 
controversy  over  what  that  term  means  and  we  do  not  think  in  the 
beginning  it  was  designed  or  intended  to  conserve  habitat  and 
habitat  needs  to  be  provided  for  in  another  way  other  than  through 
the  current  law's  definition. 

Mr.  GiLCHREST.  Thank  you.  Mr.  Irvin. 

Mr.  Irvin.  The  bill's  redefinition  of  harm  means  that,  regardless 
of  the  ultimate  impact  on  a  species's  survivzd  and  recovery,  unless 
you  can  show  a  corpse,  you  will  not  have  a  take  under  the  Endan- 
gered Species  Act. 

Mr.  GiLCHREST.  Mr.  Stallman,  if  you  want,  you  can  tell  every- 
body what  milo  is  as  opposed — no,  I'm  just  kidding. 

Mr.  Stallman.  Prevent  direct  harm  to  a  member  of  the  species 
while  limiting  the  formally  arbitrary  and  overly  expansive  regu- 
latory rulings  by  the  Fish  and  Wildlife  Service  and  in  doing  so  re- 
duce the  perverse  incentives  to  provide  habitat  on  private  property. 

Mr.  GiLCHREST.  Thank  you.  The  gentleman  from  North  Carolina, 
and  I  hope  we  can  pass  an  estate  tax  really  fast  so  your  kids  can 
hold  on  to  those  trees. 

Mr.  Cone.  Well,  I  hope  you  got  30  years,  sir.  I  am  really  not 
smart  enough  to  comment  on  the  value  of  biodiversity.  It  is  too 
large  for  a  small  private  landowner  that  was  a  math  and  German 
major  and  not  a  biology  major. 

Mr.  GiLCHREST.  Well,  sir,  I  think  you  gave  an  excellent  testimony 
this  morning  that  was  very  eloquent  and  I  am  sincere  in  working 
here  in  this  Congress,  not  in  the  next  Congress  but  in  this  Con- 
gress to  create  those  incentives  so  that  your  children  do  not  have 
to  sell  one  square  inch  of  that  land. 

Mr.  Cone.  Thank  you. 

Mr.  GiLCHREST.  Thank  you,  Mr.  Chairman. 

Mr.  POMBO.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Mr.  Chairman.  Mr.  Cone,  I  enjoyed  reading 
about  you  today  in  the  Washington  Times.  I  am  sorry  that  you  had 
to  go  through  what  you  have  had  to  go  through.  And  I  share  the 
sentiments  of  my  colleague  in  hoping  that  this  is  resolved  right 
away.  It  is  interesting  that  we  have  military  people  down  in  Fort 
Benning,  Georgia,  using  military  time  to  lay  out  the  grid  for  the 
breeding  habitat  of  the  red-cockaded  woodpecker,  and  we  are 
all 

Mr.  PoMBO.  Mrs.  Chenoweth,  I  don't  want  to  interrupt  you  but 
if  you  will  delay  your  questions  until  we  return  from  the  vote,  I 
think  that  you  will  be  able  to  ask  them  all  in  a  row  because  if  you 
start  now,  we  are  going  to  end  up  having  to  leave  before  you  finish 
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so  if  you  wouldn't  mind  we  could  recess  and  do  your  vote  and  then 
you  could  ask  all  your  questions  at  once. 

Mrs.  Chenoweth.  Certainly,  Mr.  Chairman. 

Mr.  POMBO.  Again,  we  have  a  vote  on  the  floor.  We  will  recess 
temporarily  and  return  as  fast  as  we  can. 

[Recess.] 

Mr.  POMBO.  We  are  going  to  call  the  hearing  back  to  order  and 
I  will  warn  you  ahead  of  time,  we  are  under  a  five-minute  open 
rule  on  the  floor  so  we  don't  know  when  votes  are  going  to  come 
but  we  will  try  to  move  as  quickly  as  we  can.  When  we  recessed, 
Mrs.  Chenoweth  was  just  beginning  her  questions  and  at  this  time 
I  will  yield  to  her.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  Mr.  Cone,  I  was 
just  remarking  that  down  there  in  around  Fort  Benning,  Georgia, 
they  are  la3dng  out  grids  for  the  breeding  habitat  of  the  red- 
cockaded  woodpecker  and  that  is  what  we  are  having  our  military 
people  do  now  instead  of  laying  out  grids  on  Saddam  Hussein  and 
what  his  activities  are. 

So,  you  know,  I  was  surprised  and  very  sorry  about  this  story 
that  I  read  in  your  testimony  and  that  I  also  read  about  in  the 
Washington  Times  but  thank  goodness  it  provoked  media  attention 
that  it  did.  Kathleen,  I  wanted  to  ask  you,  have  you  reviewed  the 
Young-Pombo  bill? 

Ms.  Benedetto.  Pardon  me? 

Mrs.  Chenoweth.  Have  you  reviewed  the  Young-Pombo  bill? 

Ms.  Benedetto.  I  haven't  reviewed  thoroughly  the  most  recent 
version  of  it  but  I  have  read  it,  yes. 

Mrs.  Chenoweth.  OK.  As  you  know,  this  has  very  systematically 
and  in  an  organized  manner  set  out  20  separate  sections  and  in  the 
past  we  have  seen  the  Federal  Grovemment  agencies  take  great  li- 
cense in  interpreting  various  provisions  of  the  United  States  Code 
and  the  regulatory  process. 

Can  you  tell  me  if  my  ranchers  in  the  Runo  Valley  or  the  timber 
mills  in  Orofino  will  be  able  to  conduct  their  business  and  protect 
their  property  rights  in  light  of  the  regulatory  atmosphere  that  has 
prevailed  and  may  continue? 

Ms.  Benedetto.  I  think  it  has  been  very  difficult  for  the  people 
who  operate  on  Federal  lands  or  have  private  property  adjacent  to 
Federal  lands  in  the  west  to  operate  in  an  appropriate  manner 
under  the  current  regulatory  scheme  of  the  Endangered  Species 
Act. 

Personally  when  I  reviewed — looking  at  the  1973  Act,  I  don't  be- 
lieve the  regulators  are  really  regulating  to  the  full  extent  that 
they  could  under  that  law.  I  think  Chairman  Pombo  has  made  an 
effort  to  try  and  put  some  restrictions  on  how  far  the  regulators 
can  go  and  to  try  and  bring  balance  into  how  this  law  is  adminis- 
tered. 

One  of  my  primary  concerns  is  that  the  law,  the  1973  law,  did 
not  take  into  consideration  that  extinctions  are  part  of  the  natural 
process,  and  if  you  look  at  the  geologic  record  you  can  see  through- 
out time  that  extinctions  have  occurred.  We  are  all  familiar  that 
the  dinosaurs  were  here  for  several  millions  of  years  and  they  are 
not  here  any  longer  and  they  disappeared  long  before  man  ever 
emerged  as  a  species. 
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I  think  that  Congressman  Pombo  has  put  that  into  the  findings 
of  his  bill  and  I  think  that  will  lead  us  in  a  direction  where  we  can 
make  better  choices  about  how  this  law  is  administered  and  regu- 
lated. I  am  still  concerned  that  regulators  will  push  that  envelope 
as  far  as  they  can  to  really  put  constraints  on  what  people  can  do 
and  I  think  often  it  is  based  on  just  misinformation  and  misguided 
objectives. 

We  are  part  of  the  natural  process  and  I  think  many  people  that 
work  in  the  outdoors  have  a  much  greater  conservation  ethic  than 
many  people  who  live  in  urban  areas.  They  live  there,  they  have 
been  there  all  their  lives.  There  are  generations  of  families  that 
have  established  a  good  stewardship,  environmental  stewardship. 
And  I  think  that  we  need  to  be  very  careful  with  the  regulations 
that  are  promulgated  with  any  new  law. 

Mrs.  Chenoweth.  Thanks,  Kathleen.  You  know,  I  would  like  to 
ask  Mr.  Moore,  Henson  Moore,  as  we  have  seen  with  the  spotted 
owl  and  many  other  instances,  and  of  course  the  spotted  owl  deci- 
sion with  regard  to  Sweet  Home  was  devastating  to  us  all  because 
we  certainly — some  of  us  thought,  I  am  sure,  including  you  thought 
that  private  property  would  be  protected  based  on  an  assumption 
of  a  whole  body  of  law  before  the  Sweet  Home  decision. 

But  the  Endangered  Species  Act  has  created  some  real  undesired 
train  wrecks,  especially  in  the  forest  paper  industry.  With  the  mul- 
titude of  government  regulations  and  their  effect  on  local  economies 
many  times  these  problems  would  not  have  occurred  if  there  would 
have  been  a  process  in  place  in  which  a  stringent  review  would 
have  been  done  on  the  Secretary  of  Interior's  recommendations 
with  regards  to  what  effect  it  would  have  on  the  economy  and  that 
has  not  been  done  primarily  because  they  bypass  the  NEPA  process 
in  preference  for  the  biological  opinion  which  is  distorting  the  pur- 
pose of  the  law. 

After  reading  this  new  bill,  I  notice  that  the  Secretary  still  main- 
t£iins  his  position  of  having  the  final  say  or  veto  power  on  virtually 
every  Federal  decision.  Unless  this  is  changed,  how  are  we  going 
to  avoid  future  treiin  wrecks  and  do  you  agree  with  my  conclusion? 

Mr.  Moore.  I  think  I  know  where  you  are  going,  Congress- 
woman,  but  I  am  not  sure  we  can  come  to  the  same  conclusion  you 
do,  that  there  are  parameters  on  any  agency  and  that  ultimately 
that  this  has  to  be  dealt  with  in  court  so  I  am  not  sure  we  can 
agree  with  your  conclusion. 

Mrs.  Chenoweth.  I  think  ultimately  probably  some  of  the  big- 
gest train  wrecks  have  occurred  in  court  such  as  Sweet  Home  and 
one  of  our  biggest  problems  is  that  people  cannot  afford  to  go  to 
court  anymore  but  I  would  like  for  you  to  be  sure  and  take  a  look 
at  page  82  beginning  at  line  16  and  get  back  to  me  with  regards 
to  my  question. 

Mr.  Moore.  We  certainly  will. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman. 

Mr.  Pombo.  I  just  had  a  couple  of  follow-up  questions  for  the 
panel  before  we  excuse  you,  before  someone  else  comes  in.  Mr. 
Cone,  I  was  told  that  you  recently  filed  a  claim,  a  takings  claim, 
under  the  Endangered  Species  Act,  is  that  correct? 

Mr.  Cone.  That  is  correct.  It  was  filed  the  end  of — I  think  it  was 
about  the  end  of  July.  Yeah,  at  the  end  of  July  it  was  filed  for 
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$1,425,000  taking  under  the  Endangered  Species  Act.  It  is  my  and 
my  lawyer's  understanding  that  this  is  the  first  takings  case  only 
under  the  Endangered  Species  Act  without  404  permits  tied  in  or 
some  other  thing. 

It  is  stalled,  delajdng  for  another  meeting  with  Fish  and  Wildlife 
Service  to  see  if  we  can  compromise  or  work  something  out.  I  am 
not  sure  what  will  happen  but  the  next  action,  I  guess,  is  not  in 
the  court  but  a  private  meeting  October  12  between  my  gang  and 
their  gang,  I  guess. 

Mr.  PoMBO.  So  it  is  up  to  the  attorneys? 

Mr.  Cone.  Not  totally.  If  I  can  work  something  out  with  the  Fish 
and  Wildlife  Service,  I  would  be  glad  to  but  it  has  got  to  be  reason- 
able and  sensible.  But  attorneys  will  be  there,  biologists  will  be 
there,  foresters  will  be  there.  It  will  be  a  big  group  but  not  the 
legal,  it  will  be  a  private  meeting  to  see  if  we  can  compromise  to 
see  if  we  can  work  this  out. 

Mr.  POMBO.  In  your  experience  as  to  what  you  have  been 
through  and  you  have  testified  to  what  happened  in  your  case,  to 
the  extent  that  you  have  gone  in  taking  this  and  filing  a  takings 
claim  and  where  you  are  right  now  in  the  process,  is  this  some- 
thing that  the  average  property  owner  could  undertake? 

Mr.  Cone.  I  don't  think  so.  I  have  got  about  $70,000  invested  so 
far  in  professional  and  legal  help,  in  expenses.  I  am  estimating 
legal  fees  if  it  continues  on  will  be  another  $100,000  to  $150,000. 
I  don't  think  the  average  small  landowners  will  undertake  it.  Their 
solution  is  different.  All  of  my  neighbors  at  this  point  have  clear- 
cut  all  of  their  timber.  They  have  just  solved  their  problem. 

Mr.  PoMBO.  So  their  response  to  the  current  Endangered  Species 
Act  was  to  destroy  the  habitat? 

Mr.  Cone.  Absolutely.  I  can't  impugn  someone's  motives  that  I 
don't — ^without  testimony  from  them  or  asking  but  if  you  look  at 
the  ground  there  is  a  lot  of  timber  missing  that  was  there  four 
years  ago. 

Mr.  POMBO.  And  your  response  to  the  implementation  of  the  cur- 
rent Act  was  not  only  to  destroy  the  habitat  but  also  to  go  to  court 
over  it? 

Mr.  Cone.  Not  exactly  because  if  I  destroy  the  habitat,  I  go  to 
jail.  I'm  just  making  sure  they  don't  expand  by  destroying  the  habi- 
tat they  could  move  into.  I  mean,  birds  do  it,  bees  do  it.  I  am  just 
saying  you  got  1,100  acres,  you  are  not  going  to  get  any  more.  I 
am  clear-cutting  extra  habitat  outside  of  the- 


Mr.  POMBO.  The  part  that  is  not  covered  by  the 

Mr.  Cone.  The  1,100  acres. 

Mr.  PoMBO.  The  1,100  acres.  I  understand  that. 

Mr.  Cone.  Please  don't  say  I  am  cutting  in  the  restricted  area. 

Mr.  PoMBO.  I  am  not  saying  vou  cut  any  of  those  1,100  acres.  Mr. 
Shadegg,  I  will  5deld  to  you  if  you  have  your  questions  prepared. 

Mr.  Shadegg.  Thank  you,  Mr.  Chairman,  I  do.  Mr.  Saxton  kind 
of  started  where  I  wanted  to  start  and  that  was  by  pointing  out 
that  one  of  our  goals  here  ought  to  be  to  identify  where  we  have 
common  ground.  We  can  find  lots  of  places  where  we  may  be  miles 
apart  and  that  is  probably  not  a  very  productive  exercise.  I  think 
it  would  be  more  productive  to  focus  on  areas  where  we  are  in 
agreement. 


64 

I  have  been  of  the  view  and  have  expressed  it  in  Arizona  in  my 
district  that  those  most  concerned  with  the  protection  of  species 
ought  to,  at  least  in  my  logic  and  perhaps  I  am  mistaken,  embrace 
the  notion  of  compensation  that  if  what  we  do  with  compensation 
is  create  habitat  or  facilitate  the  creation  of  habitat  or  facilitate  the 
protection  of  species  that  we  are  advancing  a  goal  that  those  who 
are  concerned  about  losing  species  ought  to  agree  with. 

I  guess  I  would  like  to  know  how  you  view  the  issue  of  compensa- 
tion if  you  see  it  the  way  I  see  it  or  see  it  radically  differently. 

Mr.  Bean.  In  this  bill,  as  I  said  earlier,  I  think  you  were  not  in 
the  room  at  the  time,  I  view  the  issue  of  compensation  as  a  red 
herring  because  I  believe  that  the  changes  that  this  bill  makes  in 
the  requirements  applicable  to  private  landowners  negate  any  pos- 
sibility of  a  situation  arising  when  compensation  would  be  owing. 

I  do  believe,  however,  that  it  is  extremely  important  to  offer  in- 
centives to  private  landowners  to  get  them  to  do  the  sorts  of  things 
on  their  land  that  would  be  beneficial  to  endangered  species.  I  com- 
mended Mr.  Pombo  for  having  introduced  a  tax  bill  and  another 
bill  that  both  have  as  their  purpose  creating  those  incentives. 

I  would  echo  the  sentiments  that  members  of  this  committee 
have  stated  today  that  the  Keystone  Center  recent  report  on  incen- 
tives contains  a  great  many  good  ideas  along  those  lines.  I  think 
that  parenthetically  I  would  add  that  Mr.  Pombo's  bill  on  reforming 
estate  tax  law  would,  according  to  my  calculations,  based  on  Mr. 
Cone's  filings  in  the  Court  of  Claims,  result  in  a  net  estate  tax  re- 
duction for  him  of  between  $4  and  $6  million,  in  other  words,  two 
or  three  times  the  amount  that  he  claims  to  have  lost  as  a  result 
of  the  restrictions  today.  So  those  sorts  of  incentives  seem  to  me 
to  be  the  best  and  most  appropriate  way  to  deal  with  the  private 
landowner  issue. 

Mr.  Shadegg.  My  time  is  limited.  You  got  to  my  second  point  be- 
fore I  got  there  which  was  to  see  how  you  feel  about  incentives.  I 
am  glad  we  are  on  agreement  on  the  issue  of  incentive  but  let's  go 
back  to  compensation.  You  believe  that  for  reasons  dealing  with 
other  things  in  this  bill  that  you  are  not  willing  to  take  the  com- 
pensation portion  of  the  bill  as  genuine  or  bona  fide  but  I  didn't 
get  an  answer  to  my  question. 

My  question  is  as  a  general  concept  in  legislation  designed  to 
protect  species  and  to  advance  the  goal  we  all  agree  with,  would 
you  not  agree  or  do  you — do  you  or  do  you  not  agree  that  com- 
pensation is  an  important — should  be  an  important  part  of  the 
process? 

Mr.  Bean.  My  feelings  about  compensation  are  as  follows.  I  be- 
lieve strongly  that  landowners  should  be  compensated  for  any  tak- 
ing of  their  property  in  violation  of  the  Fifth  Amendment  of  the 
Constitution.  I  believe  equally  strongly,  however,  that  it  is  a  mis- 
take and  a  slippery  slope  for  Congress  to  begin  going  down  to  com- 
pensate people  when  they  have  not  suffered  a  taking  and  they  are 
not  entitled  to  compensation  under  the  Fifth  Amendment. 

I  certainly  see  no  basis  for  extending  compensation  to  people 
when  they  are  not  entitled  to  it  under  the  Constitution  when  the 
issue  is  endangered  species  and  not  when  it  is  some  other  issue. 
I  think  once  you  start  down  that  road  on  this  issue,  there  is  no  log- 
ical place  to  stop  on  any  number  of  other  issues. 
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Mr.  Shadegg.  Let's  go  back.  I  think  we  ought  to  find  places 
where  we  agree.  You  embrace  the  concept  of  compensation  in  those 
circumstances  where  you  say  the  Supreme  Court  has  said  it  should 
occur.  I  quite  frankly  believe  as  a  lawyer  and  as  a  lawyer  who  prac- 
ticed eight  years  in  the  Arizona  Attorney  General's  office  relying 
upon  case  law  precedent  as  the  only  way  that  we  deal  with  how 
to  resolve  these  issues  is  a  mistaken  one. 

We  would  never  have  passed  any  number  of  laws  had  we  not — 
had  we  just  said,  well,  the  courts  dealt  with  that,  that  is  good 
enough.  Instead,  the  Congress'  job,  I  think,  is  to  fill  in  the  gaps. 
Judges  write  a  decision  for  one  specific  instance.  They  do  not  look 
at  what  we  are  supposed  to  look  at  which  is  creating  a  different 
situation. 

My  time  is  really  limited.  I  want  to  ask  Mr.  Gordon,  somebody 
just  handed  me  the  classic  note  which  is  the  Civil  Rights  Act.  I 
didn't  use  it  because  it  always  gets  used.  We  would  not  have  en- 
acted the  Civil  Rights  Act  had  we  just  wanted  to  rely  on  the  Su- 
preme Court's  decisions  at  those  times. 

Mr.  Gordon,  I  want  to  ask  you  to  talk  about  the  issue  of  incen- 
tives and  about  the  climate  that  the  current  law  creates  and,  quite 
frankly,  even  though  this  is  Mr.  Pombo's  hearing  about  the  climate 
that  a  certain  other  bill  introduced  yesterday  which  would  create 
a  different  climate  for  the  protection  of  endangered  species. 

Mr.  Gordon.  Clearly,  my  opinion  and  I  think  the  majority  of  the 
members  of  the  coalition  believe  that  the  current  law  causes  a  cli- 
mate of  conflict  between  property  owners,  property  managers,  and 
land  use  regulators.  The  best  thing  in  our  opinion  you  can  do  to 
alleviate  that  is  to  go  to  an  entirely  non-regulatory  system.  There 
is  just  no  better  way  to  go  about  it. 

There  is  obviously  perverse  incentives  created  under  this  law  as 
you  have  heard  today  from  the  personal  experience  of  Mr.  Cone 
and  it  is  not  just  Mr.  Cone.  It  is  people  all  over  the  place.  If  you 
go  to  Texas,  you  will  find  that  the  cost  of  cedar  post  has  dropped 
dramatically  since  the  Black  Capped  Vireo  and  Golden  Cheek  War- 
bler have  become — have  had  a  dramatic  effect  on  land  values. 

If  you  have  cedar  growing  on  your  property,  you  may  get  a  bird 
letter  and  you  can't  build  a  single  family  home  or  something  with- 
out getting  this  permit.  As  a  result,  people  don't  want  cedar.  People 
that  had  no  reason  to  be  an  enemy  of  a  cedar  tree  on  their  private 
property  have  turned  against  it  and  the  price  of  cedar  posts  has 
plummeted. 

The  current  system  basically  functions  like  a  Soviet  five-year 
plan.  We  just  demand  that  something  is  going  to  happen  and  to- 
tally ignore  the  reality  of  human  behavior  that  we  could  get  to 
where  we  would  want  to  be  a  lot  easier  if  we  worked  on  an  incen- 
tive on  a  cooperative  basis  rather  than  this  absolute  conflict  be- 
tween regulators  and  regulated  folks.  Everybody  wants  to  conserve 
endangered  species  and  it  is  ridiculous  to  turn  stewards  of  private 
land  against  them. 

Mr.  Shadegg.  Mr.  Chairman,  I  know  my  time  has  expired  but 
let  me  just  make  a  couple  of  quick  comments.  One,  I  want  to  reit- 
erate again,  given  the  proportion  of  endangered  species  which  do 
appear  on  private  land,  I  think  it  is  absolutely  essential  that  we 
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figure  out  a  structure  which  encourages  private  property  owners  to 
cooperate. 

And  I  will  tell  you  the  best  analogy  that  I  have  been  able  to  come 
up  with,  and  I  have  struggled  with  it,  is  I  can  with  my  13-year- 
old  daughter  and  my  nine-year-old  son  issue  them  an  edict,  you 
will  go  to  bed  at  9:00  and  that  works.  We  are  not  dealing  with  chil- 
dren when  we  are  talking  about  private  property  owners  in  Amer- 
ica. 

And  I  just  happen  to  believe  that  command  or  this  is  the  rule 
and  you  must  follow  it  will  work  in  the  instance  where  we  see  it 
but  the  implications  for  all  other  private  property  landowners  to 
just  say,  oh,  they  are  going  to  force  my  neighbor  to  do  this,  well, 
I  am  going  to  make  sure  they  can't  force  me  to  do  that,  creates  a 
climate  in  which  we  are  not  advancing  the  goal  of  the  Endangered 
Species  Act  but  retarding  it. 

Mr.  POMBO.  Thank  you.  I  just  have  one  final  question  for  Michael 
Bean  and  then  we  can  dismiss  this  panel.  Mr.  Bean,  in  the  defini- 
tion of  take  a  lot  of  times  when  we  think  of  endangered  species  we 
think  of  the  pristine  wilderness  and  cutting  down  trees  and  all  this 
stuff.  And  we  fail  to  think  about  what  is  really  happening  with  the 
Act  and  I  know  you  are  familiar  with  the  fairy  shrimp  in  California 
and  some  of  the  other  species  and  their  habitat. 

With  your  experience  and  with  what  you  know,  do  you  think  that 
there  is  any  room  in  your  mind  to  redefine  the  definition  of  take 
and  what  it  is  to  harm  a  species  or  do  we  have  to  have  the  strict 
interpretation  that  the  Supreme  Court  recently  decided  on  that  one 
case? 

Mr.  Bean.  I  believe  there  is  plenty  of  room  to  redefine  it  but  I 
think  it  would  be  a  mistake  to  redefine  it  in  such  a  way  as  to  vio- 
late the  fundamental  scientific  principle  that  the  survival  of  species 
will  depend  upon  the  survival  of  their  habitat.  And  to  somehow 
separate  and  compartmentalize  habitat  on  the  one  hand  and  things 
that  directly  affect  species  on  the  other  is  to  make  a  very  fun- 
damental mistake. 

That  is  not  to  say  the  existing  definition  of  harm  has  to  be  ex- 
actly as  it  is:  every  word,  every  punctuation  mark.  I  think  there 
is  some  room  to  change  it  in  ways  that  might  make  it  more  effec- 
tive and  more  acceptable  to  landowners  but  if  you  go  so  far,  as  I 
think  your  bill  does,  to  eliminate  any  ability  to  protect  habitat 
through  that  mechanism  you  will  have  undercut  the  protection  en- 
dangered species  receive  by  a  very  large  amount. 

Mr.  PoMBO.  What  kind  of  changes  would  you  make  to  it  to  make 
it  so  that  property  owners  can  live  with  the  definition? 

Mr.  Bean.  Well,  I  think  the  key  need  that  the  definition  has  is 
clarity  as  to  what  landowner  obligations  are.  In  my  view  the  prob- 
lem with  the  existing  definition  is  that  most  landowners  when 
reading  it  don't  have  a  clear  notion  of  what  they  can  do  and  what 
they  cannot  do,  so  it  seems  to  me  one  solution  frankly  is  to  try  to 
have  more  species-specific  definitions  of  harm  so  that  individual 
landowners  will  have  a  much  greater  level  of  certainty  about  what 
they  can  and  can't  do  than  they  currently  have  with  the  existing 
definition. 

Mr.  PoMBO.  In  the  bill,  H.R.  2275,  the  bill  that  is  before  us  right 
now  we  attempt  to  do  that  by  requiring  that  they  define  in  the  con- 
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servation  plan  what  the  definition  of  take  would  be  with  each  indi- 
vidual species  because  there  is  a  difference  between  aquatic  spe- 
cies, between  species  in  the  forest,  between  species  in  farmland  and 
what  the  definition  of  take  is  and  I  think  it  was  Mrs.  Chenoweth 
that  said  earlier — no,  excuse  me,  it  was  you — who  said  earlier  that 
the  law  is  not  being  taken  to  its  extreme  right  now  in  some  cases. 

In  some  isolated  cases,  yes,  it  is,  but  in  other  cases  they  could 
go  much  further.  If  they  took  the  law  to  the  extreme  that  they  have 
with  the  spotted  owl  and  did  that  with  the  fairy  shrimp,  we  would 
literally  shut  down  the  valley  in  central  California,  and  so  there 
are  differences. 

Mr.  Bean.  Well,  with  respect  to  the  authorization  in  your  bill  in 
a  conservation  plan  to  have  that  plan  define  in  some  way  what  the 
scope  of  the  take  prohibition  should  be,  I  understand  that  to  mean 
that  discretion  exists  within  the  limits  otherwise  set  forth  in  the 
Act  as  to  what  take  and  harm  mean.  I  do  not  understand  that  pro- 
vision to  mean  that  through  a  conservation  plan  the  Secretary  can 
embrace  a  harm  prohibition  that  encompasses  habitat  protection. 

Mr.  POMBO.  I  think  we  are  debating  on  a  different  level.  I  think 
we  agree  on  it  but  I  think  for  the  sake  of  argument  we  are  debat- 
ing. Mr.  Shadegg,  you  had  an  additional  question. 

Mr.  Shadegg.  If  we  have  time  for  a  second  round,  I  would  be 
happy  to  do  it. 

Mr.  PoMBO.  You  can  do  it  today. 

Mr.  Shadegg.  Great.  I  will  do  it.  Let  me  just  ask  Mr.  Bean  this 
question  and  then  if  others  want  to  comment  on  it,  they  can.  One 
of  the  things  that  I  have  encountered  in  learning  about  ESA  and 
its  implications  in  Arizona,  and  in  conversations  with  people  kind 
of  on  the  ground  on  forest  issues  and  on  marine  issues  is  an  inter- 
nal conflict  in  the  current  law  which  is  the  command  that  you  man- 
age for  the  endangered  species  when,  in  fact,  it  is  only  a  matter 
of  time  until  in  any  given  arena  there  are  multiple  endangered  spe- 
cies. 

And  so  what  I  have  been  told  is  that  in  the  years  that  we  have 
been  under  the  Act  the  Fish  and  Wildlife  Service  started  out  sajdng 
this  is  the  law,  you  will  do  this,  by  gosh,  and  everybody  beneath 
them  took  that  as  the  edict.  It  was  all  driven  by  a  command  to  pro- 
tect and  identify  endangered  species. 

Guess  what?  Time  has  gone  by,  they  now  discover  in  the  same 
habitat  there  is  another  endangered  species,  and  now  to  protect  the 
habitat  for  this  species,  we  do  things  to  damage  the  habitat  nec- 
essary to  protect  the  other  species.  I  think  that  the  structural  prob- 
lem which  we  need  to  deal  with  I  would  be  interested  in  if  you 
agree  it  is  a  problem  and  how  you  think  it  should  be  dealt  with. 

Mr.  Bean.  Well,  that  in  fact  is  one  of  the  issues  that  the  National 
Academy  of  Sciences  report  on  Science  and  the  Endangered  Species 
Act  explicitly  addressed  and  what  they  found  is  that  while  there 
is  the  potential  for  that  to  occur  it  has  not  occurred  heretofore,  and 
they  concluded  that  it  is  not  likely  to  be  a  serious  problem  in  the 
future. 

Let  me  add  my  own  view  that  if  the  strategies  we  employ  to  pro- 
tect the  species  that  are  currently  listed  focus  on  protecting  their 
habitat,  then  it  is  not  likely  that  we  are  going  to  have  many  other 
species  dependent  upon  those  same  habitats  being  added  to  the 
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list.  If,  on  the  other  hand,  we  try  to  protect  species  now  on  the  list 
by  relying  upon  captive  breeding  and  other  artificial  measures 
while  doing  nothing  to  maintain  the  habitat,  then  we  will  assuredly 
have  more  species  being  added  to  the  list  that  depend  upon  that 
habitat  that  we  are  not  protecting. 

Mr.  Shadegg.  Well,  I  don't  know  of  anybody  that  is  arguing  we 
ought  to  do  nothing  to  protect  habitat.  To  me  that  is  a  red  herring 
argument.  Does  anyone  else  want  to  comment  on  that  particular 
point?  Yes,  sir. 

Mr.  Irvin.  Well,  Congressman,  the  Endangered  Species  Act, 
since  it  was  enacted  in  1973  has  clearly  provided  that  one  of  its 
purposes  is  to  conserve  the  ecosystems  upon  which  threatened  and 
endangered  species  depend.  And  there  is  much  more  that  can  be 
done  in  that  regard  to  make  the  Act  more  effective  for  conserving 
ecosystems,  but  the  bill  that  is  before  this  committee  will  under- 
mine the  ability  to  do  that  in  a  number  of  ways. 

Let  me  just  give  you  one  example.  This  bill  provides  for  the  es- 
tablishment of  cooperative  management  agreements  to  take  over 
the  management  of  a  particular  area  for  endangered  species.  Once 
one  of  those  agreements  is  in  place,  all  of  the  usual  provisions  of 
the  Act  are  suspended,  including  the  ability  to  list  species  in  the 
future  in  that  area.  So  once  you  make  a  decision  under  these  coop- 
erative management  agreements,  you  will  never  be  able  to  do  any- 
thing to  adjust  that  in  the  future. 

Mr.  Shadegg.  I  am  not  familiar  with  that  particular  provision. 
I  have  some  doubts  about  its  characterization  but 

Mr.  Irvin.  It  is  Section  102. 

Mr.  Shadegg.  Let  me  ask  you  a  second  point.  Well,  let  me  tell 
you — ^you  say  the  Act  does  that,  I  will  tell  you  on  the  ground  in  Ari- 
zona the  forest  managers  that  I  talk  to  tell  me  that  Fish  and  Wild- 
life was  giving  them  certain  edicts  to  begin  with  and  then  now  that 
they  have  recognized  that  there  are  competing  species  that  need  to 
be  dealt  with  or  at  least  to  be  concerned  about,  the  Fish  and  Wild- 
life Service  had  had  a  change  of  attitude  and  now  rather  than  issu- 
ing edicts  across  the  street  Albuquerque  is  saying  you  will  do  X. 
They  are  actually  walking  across  the  street  and  saying  we  got  a 
problem  here,  what  do  you  think  we  should  do?  And  they  are  actu- 
ally managing  for  multiple  species. 

Let  me  ask  a  second  question.  One  of  my  concerns  is  the  issue 
of  the  protection  of  all  habitat  everywhere  it  is  found.  One  of  the 
issues  that  has  arisen  in  the  southern  part  of  my  state  is  whether 
or  not  a  particular  area  is  in  fact  habitat  for  a  particular  species 
when  we  know  that  there  are  literally  millions  of  acres  of  other 
habitat  for  that  same  species. 

It  seems  to  me  there  is  a  danger  of  overreaching  and  it  seems 
to  me  that  current  law  creates  pure  incentives  for  that  overreach- 
ing. Indeed,  I  think  the  one  thing  that  is  wrong  with  the  current 
law  is  that  it  drives  Fish  and  Wildlife  Service  personnel  to  the 
most  extreme  position.  If  the  issue  is  do  we  list  or  do  we  not  list, 
the  only  way  they  can  be  criticized  is  if  they  don't  list. 

If  the  issue  is  do  we  create  a  habitat  of  80  acres  or  800  acres, 
the  only  way  that  they  can  avoid  being  criticized  is  to  create  a 
habitat  of  800  acres  and  ever3rthing  in  that  djmamic  takes  them  to 
the  absolute  extreme  and,  oh,  by  the  way,  concerned  citizens  stand- 
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ing  in  the  middle,  otherwise  called  environmentalists,  drive  them 
further  and  further  out  at  every  turn. 

Now  what  effect  does  that  produce  over  here  on  the  other  side 
where  you  have  private  property  owners?  The  effect  it  produces  is 
not,  gee,  I  am  a  concerned  American,  I  want  my  children  to  have 
a  biodiverse  environment  to  inherit  and  my  grandchildren  and 
their  grandchildren,  so  I  want  to  cooperate;  it  creates  the  exact  op- 
posite. 

And  I  guess  I  would  like  to  hear  from  anybody  who  thinks  that 
we  ought  to  look  at  some  way  to  examine  whether  or  not  we  pre- 
serve all  habitat  for  every  species  and  every  subspecies  wherever 
it  is  found  and  if  you  don't  see  a  problem  with  that.  Mr.  Grordon. 

Mr.  GrORDON.  Clearly,  I  think  you  are  on  to  something  important. 
Under  the  current  definition  of  take,  it  requires  in  cases  for  people 
to  manage  or  not  undertake  specific  activities  to  affect  habitat  that 
may  not  even  be  occupied  by  a  species.  It  may  just  have  the  tjrpe 
of  tree  they  prefer. 

For  example,  there  is  a  woman  in  Texas  who  for  years  was  strug- 
gling to  get  a  permit  to  build  her  house  and  it  was  either  one  or 
two  reasons.  One  was  because  she  lived  near  some  habitat  that  had 
cedar  in  it,  and  the  only  other  possible  reason  would  have  been 
that  she  had  one  cedar  tree  on  her  property. 

She  eventually  did  get  this  but  only  after  coming  here  to  testify. 
The  protection  has  been  extended  in  cases  to  or  theoretically  you 
would  be  guilty  of  a  take  for  driving  through  tire  ruts  where  fairy 
shrimp  have  bred  when  water  is  collected  from  rainfall.  There  is 
a  case  in  New  Mexico,  I  believe,  where  the  sole  existing  habitat  of 
something  called  the  Socorro  isopod  is  a  20-meter  piece  of  drain- 
pipe and  a  watering  trough  that  one  fellow  has  on  his  ranch.  It  is 
rather  extreme  in  that  regard,  absolutely. 

Mr.  Bean.  Mr,  Shadegg,  can  I  offer  an  observation  about  your  re- 
mark to  the  effect  that  the  Fish  and  Wildlife  Service  invariably 
asks  for  the  maximum  in  protection.  There  is,  in  fact,  only  one  peer 
reviewed  study  of  recovery  plans,  a  study  that  appeared  in  Science 
magazine  about  a  year  ago,  and  the  purpose  of  this  study  was  to 
assess  the  recovery  objectives  in  the  Fish  and  Wildlife  Service  re- 
covery plans. 

And  the  conclusion  of  this  peer  reviewed  Science  magazine  arti- 
cle was  that  the  Fish  and  Wildlife  Service  systematically  sets  objec- 
tives for  recovery  that  are  biologically  indefensible  because  they  are 
too  low.  Rather  than  doing  as  you  suggest,  setting  objectives  too 
high  and  unattainable  and  unrealistic,  it  was  the  conclusion  of  this 
peer  reviewed  article  that  they  in  fact  were  too  low  and  consist- 
ently too  low. 

Mr.  Shadegg.  Well,  if  that  is  true,  then  we  better  be  moving  to- 
ward compensation.  Because  they  are  already  effectively  talking 
landowners'  land  and  while  to  some  degree  this  may  be  dealt  with 
by  the  difference  between  private  and  public  lands  and  maybe  they 
could  get  more  extreme  in  their  plans  for  recovery  on  public  lands 
if  they  go  much  further  in  their  recovery  plans  on  private  lands, 
I  don't  see  how  we  are  going  to  be  able  to  achieve  that  without 
compensating  people. 

I  was  not  going  to  ask  you  this  quote  but  the  quote  from  todays 
Washington  Times  is  in  fact  attributed  to  you,  Mr.  Bean,  and  it 
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says  despite  nearly  a  quarter  century  of  protection  as  an  endan- 
gered species  the  red-cockaded  woodpecker  is  closer  to  extinction 
than  it  was  a  quarter  of  a  century  ago  when  protection  began. 

There  may  be  a  technical  explanation  for  that  but  unfortunately 
I  think  the  truth  is  for  way  too  many  species  the  current  law  has 
led  us  to  where  we  are  in  the  same  situation  for  msiny  species.  So 
I  am  just  not  convinced  and  I  am  pretty  well  convinced  you  are  not 
convinced  that  the  current  law  is  working. 

Mr.  Bean.  Well,  let  me  just  say  about  that  statement  which  is 
an  accurate  quote  and  one  I  would  repeat  today,  however,  the  con- 
text in  which  that  statement  was  made  was  in  describing  a  new 
approach  to  red-cockaded  woodpecker  conservation  in  the  Sand 
Hills  area  of  North  Carolina,  an  approach  with  which  I  was  very 
much  involved  as  a  result  of  working  with  landowners  there  over 
a  period  of  years. 

It  is  an  approach  that  is  called  now  a  safe  harbor  approach.  The 
purpose  of  that  approach  was  to  remove  the  threat  of  added  Endan- 
gered Species  Act  restrictions  on  private  land  use  as  a  result  of 
landowners  undertaking  actions  that  would  enhance  or  create  habi- 
tat for  red-cockaded  woodpeckers.  And,  in  fact,  since  that  program 
has  been  initiated  earlier  this  year,  it  has  been  enthusiastically 
embraced  by  landowners  there. 

It  is  being  done  under  the  existing  Endangered  Species  Act. 
There  was  no  need  to  amend  the  law  to  accomplish  that.  And,  in 
fact,  I  believe  that  as  a  result  of  that  program  there,  if  it  is  rep- 
licated elsewhere,  the  statement  that  I  made  more  than  a  year  ago 
about  the  red-cockaded  woodpecker  continuing  to  decline  will  in 
fact  no  longer  be  true  in  the  future. 

Mr.  Shadegg.  As  the  result  of  cooperation  of  the  private  land- 
owners. I  think  that  is  wonderful. 

Mr.  Bean.  Under  the  existing  Endangered  Species  Act,  that  is 
correct. 

Mr.  Shadegg.  I  suppose  one  last  open-ended  question.  For  us 
lawyers  open-ended  questions  are  always  dangerous.  In  Arizona  we 
have  situations  where  people  use  certain  provisions  of  the  Endan- 
gered Species  Act  openly  acknowledging  that  that  is  not  their  goal. 
They  really  don't  care  about  the  species  they  are  using  to  achieve 
an  objective,  it  is  for  a  different  objective. 

I  will  tell  you  I  think  that  is  occurring  in  many  places  across 
America.  I  think  it  is  undermining  the  credibility  of  the  legitimate 
environmental  movement  because  to  pervert  the  law  to  achieve  a 
different  end  is  not  something  I  think  convinces  people  that  people 
doing  that  are  genuine  and  as  either  you  or  Mr.  Irvin  as  defenders 
of  the  current  law,  are  you  at  all  concerned  about  those  kinds  of 
perverse  uses  where  someone  takes  the  law,  uses  the  identification 
of  a  species  to  achieve  some  totally  other — some  other  end  which 
they  acknowledge  and  which  the  law,  quite  frankly,  doesn't  allow 
them  to  get  in  some  other  fashion  does  damage? 

Mr.  Irvin.  I  would  be  concerned  if  they  were  using  the  law  to 
achieve  a  purpose  that  was  not  designed  to  protect  the  ecosystems 
upon  which  threatened  and  endangered  species  depend.  But  the 
Act  very  clearly  provides  that  that  is  one  of  its  purposes.  Just  inci- 
dentally it  is  not 
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Mr.  Shadegg.  So  you  can  get  a  species  listed  to  achieve  some- 
thing else  as  long  as  it  helps  the  ecosystem? 

Mr.  Irvin.  If  a  species  warrants  listing  because  of  its  biological 
status,  it  should  be  listed.  And  if  the  ecosystem  is  being  destroyed 
on  which  that  species  depends,  it  should  be  protected.  It  is  not  just 
the  environmental  community  that  uses  these  tactics.  Let  me  point 
out  that  about  a  year  ago  there  was  a  proposal  to  build  a  mall  in 
suburban  Maryland.  Another  mall  developer  actually  raised  legal 
issues  about  that  based  on  environmental  laws,  not  because  the  de- 
veloper was  concerned  about  the  environment,  but  they  were  con- 
cerned about  competition. 

Mr.  Shadegg.  If  I  were  you,  I  would  have  been  as  critical  of  him 
as  I  could  be  because  that  is  not  how  we  ought  to  be  using  the 
laws.  If  we  in  Congress  write  a  law  to  achieve  a  protection  of  an 
endangered  species  and  it  deserves  to  be  listed  and  there  is  a  prop- 
er strategy  to  protect  that  species,  fine.  But  to  pervert  that  to 
achieve  some  other  end  that  the  law  does  not  allow  or  is  not  in- 
tended, I  think  you  open  the  door  for  criticism,  and  I  think  it  is 
a  legitimate  criticism.  Mr.  Stallman. 

Mr.  Stallman.  I  think  the  classic  case  of  what  you  are  talking 
about  is  in  Texas  with  the  Edwards  aquifer  issue.  That  is  an  old- 
fashioned  water  fight.  The  Endangered  Species  Act  law  was  being 
used  to  promote  more  downstream  water  for  those  users  down 
there  and  take  it  away  from  the  pumpers  on  the  Edwards  aquifer, 
so,  yes,  I  think  your  concern  is  very  valid. 

Mr.  Shadegg.  Thank  you.  Mr.  Chairman,  I  have  finished  my 
questions. 

Mr.  POMBO.  Thank  you.  The  time  has  expired.  I  apologize  to  the 
panel.  I  have  got  a  markup  going  in  Ag  Committee  right  now  as 
well  and  that  is  why  I  had  to  run  out.  Thank  you  all  very  much 
for  taking  the  time,  considerable  amount  of  time,  to  be  here,  and 
this  panel  is  excused. 

I  would  like  to  call  up  panel  number  three.  Mr.  Chris  Nelson, 
Glen  Spain,  Keith  Romig,  Carl  Loop,  Dr.  Stuart  Pimm,  and  the 
Reverend  John  Paarlberg.  Thank  you  very  much  for  being  here  and 
thank  you  very  much  for  your  patience  with  us  today  with  our 
votes  that  have  been  going  on. 

I  know  there  are  a  couple  of  you  that  are  not  going  to  be  able 
to  stay  through  the  entire  questioning  period.  I  would  like  to  call 
on  them  first.  Mr.  Nelson,  if  you  are  ready,  you  may  begin. 

STATEMENT  OF  CHRIS  NELSON,  NATIONAL  FISHERIES 
INSTITUTE,  ARLINGTON,  VIRGINIA 

Mr.  Nelson.  Thank  vou,  Mr.  Chairman.  Actually  I  got  my  plans 
changed  but  I  will  go  ahead. 

Mr.  PoMBO.  OK,  go  ahead. 

Mr.  Nelson.  OK,  thank  you.  I  am  Chris  Nelson  with  Bon  Secour 
Fisheries,  Inc.  in  Alabama  as  well  as  representing  National  Fish- 
eries Institute.  I  am  a  vice  president  at  Bon  Secour  Fisheries.  It 
is  a  family  business.  I  am  in  the  business  with  my  two  older  broth- 
ers and  my  father.  I  represent  the  fourth  generation  in  that  busi- 
ness. 

\Ve  have  a  shrimp  and  oyster  packing  plant.  We  also  unload  Gulf 
shrimp  trawlers.  I  am  also  the  regional  vice  president  for  the  Na- 
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tional  Fisheries  Institute  and  in  that  regard  I  have  been  working 
with  regional  members  in  the  Gulf  to  discuss  the  Endangered  Spe- 
cies Act  reformation  and  trying  to  reach  some  consensus  on  rec- 
ommendations for  change. 

I  feel  privileged  to  be  here,  I  appreciate  the  opportunity  and  I 
would  commend  the  Chairman  and  the  other  members  of  the  com- 
mittee on  holding  field  hearings  around  the  country.  I  know  par- 
ticularly the  shrimp  industry  in  the  Gulf  appreciated  the  oppor- 
tunity to  come  to  those  hearings  and  express  some  of  their  con- 
cerns. These  are  some  of  the  real  people  with  the  real  problems  in 
our  region. 

Mr.  Chairman,  our  industry,  perhaps  more  than  any  other,  de- 
pends on  a  healthy  environment.  Commercial  fishermen  have  tradi- 
tionally been  strong  supporters  of  environmentalism  and  govern- 
ment involvement  in  resource  conservation,  especially  reasonable 
measure  designed  to  conserve  habitat.  Mr.  Saxton  mentioned  this 
earlier  and  I  agree  with  what  he  said. 

Commercial  fisheries  in  the  Gulf  of  Mexico  depend  on  clean 
water  and  wetland  nurseries.  Water  pollution  and  coastal  develop- 
ment, general  habitat  degradation,  threaten  practically  every  com- 
mercial important  species  of  fish  and  seafood  in  the  Gulf.  The 
shrimp  industry  supports  recovery  and  conservation  of  sea  turtle 
stocks.  We  believe  that  especially  from  a  habitat  standpoint  what 
is  good  for  the  turtle  is  good  for  the  shrimp  is  good  for  the  fish  is 
good  for  the  oyster. 

The  goals  of  the  Act  in  this  regard  are  widely  supported  by  fish- 
ermen in  general.  What  we  in  the  Gulf  cannot  support  is  the  mis- 
use of  the  Act  and  the  precious  resources  which  are  being  wasted 
as  a  result  of  this  misuse.  The  ham-handed  regulations  and  the  re- 
sultant endless  litigation  which  we  were  forced  into  are  examples 
of  such  wasted  resources  and  I  think  I  would  find  some  agreement 
on  the  environmentalists'  side  with  that. 

The  reforms  proposed  in  H.R.  2275  are  long  overdue  and  will 
help  thousands  of  families  and  small  businesses  struggling  to  make 
a  living  under  the  increasingly  onerous  restrictions  as  a  result  of 
this  Act.  One  reform  of  particular  importance  to  us  is  the  obvious 
need  for  more  open  and  interactive  planning  and  regulatory  proc- 
ess. 

I  feel  that  after  spending  some  time  talking  with  people  in  the 
industry,  we  want  to  be  in  the  position  of  being  committed  to  the 
goals  of  the  Act  rather  than  having  to  be  forced  into  compliance 
with  the  Act,  and  I  think  that  you  will  find  that  effective  programs 
in  general  start  more  with  commitment  rather  than  compliance. 

But  this  is  not  happening  because  the  industry  feels  shut  out  of 
many  of  the  planning  and  regulatory  formation  processes.  We 
would  like  to  see  reform  in  that  area,  have  it  be  more  open  to  the 
public  and  that  science  be  better  peer  reviewed.  This  will  give  the 
affected  parties  more  confidence  in  the  process  and  reduce  the  cyni- 
cism that  is  at  hand. 

The  new  regulatory  and  planning  process  proposed  in  H.R.  2275 
is  a  positive  change  in  this  regard.  The  compensation  and  incen- 
tives part  of  the  bill  regarding  TEDs.  TEDs  lose  shrimp  and  some 
of  the  fishery  closures  that  are  proposed  by  the  agency  cost  us 
money  as  well.  The  regulatory  measures  devalue  our  property  and 
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capital  investment  in  the  industry  and  we  feel  that  fishermen 
should  be  afforded  the  same  compensation  and  incentives  as  prop- 
erty owners  on  land  are. 

We  support  the  measures  in  H.R.  2275  which  address  this.  We 
also  have  some  other  recommended  changes  which  could  strength- 
en the  bill.  We  feel  that  the  National  Marine  Fisheries  Service  au- 
thority which  currently  exists  should  not  be  transferred  to  the  Fish 
and  Wildlife  Service.  We  feel  that,  I  am  going  to  have  to  bite  my 
tongue  in  saying  this,  because  we  have  had  our  problems  with  the 
National  Marine  Fisheries  Service,  but  we  feel  that  that  agency 
has  worked  more  closely  with  the  fisherman  and  has  the  necessary 
expertise. 

We  also  would  encourage  the  use  of  incentives  such  as  those  cur- 
rently proposed  by  the  shrimp  fishery  to  reduce  fishing  intensity  in 
areas  where  turtles  concentrate.  Currently  the  bill  focuses  on  land- 
based  incentives  and  should  be  broadened  to  cover  fishing.  And,  fi- 
nally, more  needs  to  be  done  to  encourage  international  conserva- 
tion. Sea  turtle  species  found  in  U.S.  waters  migrate  and  use  the 
water  and  beaches  of  many  nations. 

Multi-lateral  standards  rather  than  current  unilateral  regula- 
tions are  needed  to  create  a  level  playing  field  for  all  fishermen  and 
foster  international  cooperation  in  turtle  population  recovery.  Just 
this  week  several  western  hemisphere  nations  including  the  United 
States  are  seeking  such  an  agreement  and  if  this  effort  is  success- 
ful, we  ask  that  the  committee  consider  including  the  provisions  in 
H.R.  2275  which  would  facilitate  implementation  of  the  agreement 
and  foster  future  negotiations. 

Again,  I  appreciate  this  opportunity,  Mr.  Chairman.  I  congratu- 
late you  on  your  efforts  to  date  and  I  look  forward  to  working  with 
you  and  the  other  members  of  the  committee  toward  improving  a 
law  which  is  of  critical  importance  to  my  industry.  Thank  you. 

[Statement  of  Mr.  Nelson  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Spain. 

STATEMENT  OF  GLEN  SPAIN,  PACIFIC  COAST  FEDERATION  OF 
FISHERMEN'S  ASSOCIATIONS,  EUGENE,  OREGON 

Mr.  Spain.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. It  is  a  pleasure  to  be  here  to  testify  again  before  you.  I  want 
to  acknowledge  first  off  the  hard  work  and  difficult  task  the  staff 
and  you  personally  as  Chair  have  taken  on.  Perhaps  you  should 
have  read  the  fine  print  before  you  took  the  job  but  clearly  I  think 
you  are  equipped  to  try  to  resolve  what  may  be  one  of  the  most  dif- 
ficult cultural  problems  we  have  today. 

I  say  that  before  broadsiding  the  bill.  There  are  some  things  in 
the  bill  that  I  certainly  would  support,  some  streamlining  proce- 
dures, expedited  streamlined  access  to  the  consultation  process  by 
nonFederal  agencies,  non-agencies,  certainly  time  lines  on  recovery 
programs  and  so  forth. 

As  you  know,  PCFFA  is  the  largest  organization  of  commercial 
fishermen  on  the  west  coast.  We  represent  thousands  of  small  fam- 
ily commercial  fisherman,  many  of  whom  make  their  living  on  the 
salmon.  We  have  suffered  enormous  economic  damage  because  of 
lack  of  habitat  protection,  and  because  of  hydro  power  systems  that 
did  not  take  fish  passage  into  account  and  were  designed  to  extin- 
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guish  whole  runs.  We  have  lost  approximately  72,000  family  wage 
jobs  over  the  past  20  years  and  I  have  cited  some  of  the  sources 
of  that.  These  are  independent  economic  studies. 

These  were  jobs  lost  not  because  of  the  ESA  but  because  of  lack 
of  protection  that  the  ESA  in  the  final  analysis  will  afford  to  our 
industry  to  restore  those  jobs  and  restore  that  base.  It  has  been 
said,  well,  why  do  we  need  salmon  in  the  northwest,  why  do  we 
need  them  anywhere?  Every  time  you  extinguish  a  salmon  run  in 
Idaho  or  Montana  or  Oregon  or  Washington,  you  are  extinguishing 
a  job  and  a  source  of  jobs  for  the  future. 

It  is  vitally  important  to  maintain  our  job  base  and  I  don't  think 
we  can  afford  as  a  nation  to  export  not  only  our  natural  resources 
but  the  1.5  million  family  wage  jobs  that  this  nation  provides 
through  the  commercial  and  recreational  fishery,  which  amounts  to 
$111  billion  in  this  economy.  Those  are  the  voices  that  need  to  be 
heard. 

As  to  the  bill  itself — I  always  use  nautical  terms  hanging  around 
fishermen — it  is  like  a  boat  where  the  rigging  has  been  replaced, 
it  has  got  a  new  wheelhouse,  pilot  house,  it's  got  perhaps  even  a 
new  rudder  but  there  are  holes  kicked  in  the  bottom  of  the  boat, 
and  you  are  sinking  fast.  The  holes  I  would  like  to  outline  briefly. 

Number  one,  the  definition  of  species  must  include  the  protection 
of  distinct  population  segments.  Without  that  it  is  like  a  medic.  (I 
am  a  medic,  by  the  way,  myself  and  I  am  a  small  timberland  owner 
and  a  farmer.  I  come  from  cattle  ranch  country  in  Arizona.)  It  is 
like  a  medic  who  is  told  to  go  rescue  a  crowd  and  he  is  told  also 
he  cannot  rescue  any  individual,  single  population  segment  of  that 
crowd,  i.e.,  an  individual  person.  You  look  around  and  you  cannot 
find  anything  in  that  crowd  but  people. 

Species  through  their  range  are  composed  of  distinct  population 
segments.  You  forbid  the  protection  of  distinct  population  seg- 
ments. Particularly  in  aquatic  species  you  will  lose  the  species  as 
a  whole,  stream  by  stream,  watershed  by  watershed,  county  and 
state  by  state,  until  you  are  down  to  the  last  few  specimens  at 
which  point  the  ESA  as  it  is  written  in  this  bill  would  kick  in  when 
it  is  far  too  late  to  do  anything  but  the  most  expensive,  most  dif- 
ficult measures  of  triage. 

The  other  problem  is  the  overturning  of  the  Sweet  Home  deci- 
sion. I  frankly  think  we  ought  to  be  blunt  about  the  ESA  and  say 
that  it  does  protect  habitat,  it  should  protect  habitat,  and  deal  with 
the  consequences  to  minimize  the  economic  impacts  on  private 
landowners.  A  species  cannot  exist  without  habitat  any  more  than 
you,  Mr.  Chairman,  can  exist  for  very  long  without  food  and  water 
and  shelter.  That  is  what  we  are  talking  about. 

You  remove  the  food  and  water  and  shelter  from  any  member  of 
Congress  and  they  will  be  dead  in  a  short  period  of  time.  Removing 
and  destroying  the  habitat  of  a  species  is  just  as  effective  a  death 
sentence  as  taking  it  out  and  shooting  it  in  the  back  40. 

The  central  goal  of  the  ESA  has  been  abandoned  in  the  bill,  that 
is,  recovery  in  the  wild.  For  aquatic  species  they  have  been  re- 
placed with  essentially  zoo  fish,  hatchery  fish  of  inferior  genetic 
quality,  at  the  expense  of  wild  stocks. 

Hatchery  fish  are  counted  as  equivalent  to  wild  for  population 
counts.  Water  allocations  are  specifically  exempted  from  the  ESA 
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so  you  can't  provide  water  for  the  fish  and  you  will  have  primary 
reliance  on  captive  breeding  and  brood  stock  programs  as  the  con- 
servation measure  of  choice.  This  is  a  death  sentence  for  this  na- 
tion's fishing  industry. 

We  have  problems  with  TEDs,  we  have  problems  with  restric- 
tions on  all  the  coastlines,  but  we  are  learning  to  live  within  the 
limits  of  biological  sustainability  as  an  industry.  We  are,  I  might 
add,  the  only  industry  that  is  required  by  law  to  live  within  the 
limits  of  biological  sustainability.  Far  more  of  a  difficulty  for  our 
industry  and  far  more  pervasive  of  job  loss,  already  losing  perhaps 
a  million  jobs,  is  habitat  degradation  over  the  last  50  to  60  years 
nationwide. 

And  in  terms  of  some  of  the  other  impacts  here,  I  hear  a  lot  of 
talking  about  takings,  private  property  rights.  I  am  a  private  prop- 
erty right  owner.  My  people  own  private  property.  They  own  boats 
that  have  nowhere  to  fish.  They  own  gear,  tens  of  thousands  of  dol- 
lars of  gear  that  has  nothing  to  catch.  They  are  trying  to  pay  their 
mortgages  and  their  families  on  the  basis  of  public  property  rights. 

Where  do  fishermen  go  to  sue  for  compensation  for  the  loss  of 
their  watershed,  their  ecosystems,  their  rivers,  their  streams?  I  ask 
you,  if  there  are  private  property  rights,  then  there  are  also  public 
property  rights  and  there  are  private  rights  to  the  use  of  public 
property  that  have  to  be  balanced.  Takings  has  to  be  balanced  in 
that  respect. 

I  will  provide  more  extensive  comments  line  by  line.  I  didn't  have 
sufficient  time  to  do  that,  and  I  am  happy  to  work  with  staff.  You 
have  very  good,  hard  working  staff  and  you  have  taken  on  a  very 
difficult  task.  I  would  certainly  be  happy  to  provide  some  more 
comments  and  work  with  you  on  a  one  to  one  basis  at  any  time. 

[Statement  of  Mr.  Spain  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  I  look  forward  to  that.  Thank  you  for  your  testimony. 
Dr.  Pimm,  we  are  going  to  have  to  break  in  a  few  minutes  but  I 
want  to  give  you  the  opportunity  to  give  your  testimony  before  we 
have  to  take  our  break. 

STATEMENT  OF  DR.  STUART  PIMM,  DEPARTMENT  OF  ECOL- 
OGY AND  EVOLUTIONARY  BIOLOGY,  UNIVERSITY  OF  TEN- 
NESSEE, KNOXVILLE,  TENNESSEE 

Dr.  Pimm.  Thank  you  very  much.  Mr.  Chairman,  thank  you  for 
giving  me  the  opportunity  to  come  here  this  afternoon  and  talk  to 
you.  I  speak  as  a  scientist  who  studies  global  patterns  of  biological 
diversity  and  extinction.  My  remarks  today  are  not  the  official  posi- 
tion of  any  scientific  body.  Nonetheless,  I  am  confident  that  the 
majority  of  my  colleagues  will  conclude  that  H.R.  2275  is  not  sci- 
entifically sound,  nor  I  am  afraid  can  we  consider  it  a  credible  at- 
tempt to  address  the  scientific  problems  in  managing  biological  di- 
versity and  preventing  extinction. 

I  think  it  is  unfortunate  that  none  of  the  current  scientific  con- 
sensus on  endangered  species  management  has  found  its  way  into 
this  bill.  In  May  this  year,  the  National  Research  Council  of  the 
National  Academy  of  Sciences  issued  a  report  on  the  Endangered 
Species  Act.  The  Ecological  Society  of  America  published  its  delib- 
erations about  the  same  time.  And  more  recently  a  distinguished 
team  of  scientists  including  Tom  Eisner  of  Cornell  and  Professor 
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Ed  Wilson  of  Harvard  and  Jane  Lubchenco,  who  is  president-elect 
of  the  American  Association  for  the  Advancement  of  Science,  pub- 
lished their  thoughtful  reviews  on  the  matter  in  the  prestigious 
journal  Science. 

Not  one  of  their  recommendations  seems  to  have  been  included 
in  this  bill  and  perhaps  under  those  circumstances  I  can't  present 
a  complete  list  of  the  bill's  scientific  problems  within  five  minutes. 
Among  my  major  concerns  are  these.  First,  the  bill's  reliance  on 
captive  propagation  is  misplaced.  I  serve  on  an  international  com- 
mission that  deals  with  captive  propagation  and  their  reintroduc- 
tion  of  species  into  the  wild. 

Indeed,  I  believe  I  am  the  person  who  released  a  bird,  the  Guam 
rail,  back  into  the  wild  following  its  extinction  in  the  wild.  That 
was  the  first  time  that  a  bird  species  has  been  reintroduced  into 
the  United  States  and  its  territories  following  its  complete  extinc- 
tion. Captive  propagation  is  no  substitute  for  restoring  a  species  to 
the  wild.  It  is  the  medical  equivalent  of  relying  on  heart  bypass 
surgery  to  address  our  nation's  high  incidence  of  heart  disease. 

I  know  from  my  considerable  practical  experience  that  restora- 
tion is  an  extremely  expensive  last-ditch  effort.  It  fails  roughly  90 
percent  of  the  time,  and  it  rarely  addresses  the  underlying  prob- 
lems. Our  zoos  and  botanic  gardens  have  the  capacity  to  propagate 
only  a  tiny  fraction  of  the  endangered  plants  and  animals.  Even 
Noah  could  protect  only  the  plants  and  animals  of  the  planet  for 
a  few  weeks,  and  he  had  divine  help. 

The  bill's  denigration  of  computer  modeling  is  quite  extraor- 
dinary. Computer  models  provide  insights  regarding  the  fate  of 
populations  that  would  take  decades  to  obtain  empirically.  Such 
models  of  the  future  are  an  integral  part  of  our  society.  It  is  hard 
to  imagine  how  we  could  manage  without  models  of  the  nation's 
economy,  the  spread  of  HIV,  and,  of  course,  weather  forecasts. 

The  bill's  system  of  biological  diversity  reserves  does  not  target 
areas  of  maximum  diversity,  nor  does  it  provide  for  new  reserves. 
Indeed,  only  a  small  portion  of  existing  Federal  lands  appear  to  be 
eligible.  Many  wilderness  areas  that  are  eligible  were  established 
for  reasons  having  nothing  to  do  with  biological  diversity.  One  ex- 
ample I  know  well  is  Hawaii  Volcanoes  National  Park.  Its  bound- 
aries were  drawn  to  exclude  almost  completely  those  areas  in  Ha- 
waii where  most  of  the  rare  species  are  concentrated.  Moreover, 
Federal  lands  are  disproportionately  located  in  western  states.  We 
in  the  east  would  be  disenfranchised. 

On  the  subject  of  peer  review,  I  have  a  minor  editorial  role  for 
the  journal  Science  of  which  you  have  heard  so  much.  I  can  assure 
you  that  that  journal  would  not  be  prestigious  if  we  had  to  name 
the  reviewers  of  our  articles.  On  the  subject  of  peer  review,  we  are 
told  that  only  peer  review  data  are  admissible.  Scientists  by  our 
very  training  are  capable  of  sorting  the  wheat  from  chaff.  And,  in- 
deed, without  credible,  long-term,  but  not  peer  reviewed  data,  the 
National  Research  Council  could  not  have  made  its  recommenda- 
tions about  the  management  of  the  critically  endangered  bird,  the 
Hawaiian  alala.  Implementing  those  recommendations  has  led  to 
one  of  the  most  dramatic  stories  of  how  the  1973  Act  has  saved 
species  from  the  brink  of  extinction. 
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Finally,  and  most  importantly,  the  major  cause  of  extinction  is, 
and  will  remain,  the  destruction  of  habitat.  The  1973  Act  affirms 
this.  So  did  the  Supreme  Court  in  its  decision  on  the  case  of  Bab- 
bitt versus  Sweet  Home,  a  decision  obviously  applauded  by  those 
ojf  us  who  wrote  the  Brief  of  Amici  Curiae  Scientists.  The  bill's  re- 
definition of  harm  thus  removes  the  single  most  significant  cause 
of  extinction  from  the  scope  of  the  Act's  prohibitions.  Thank  you 
very  much. 

[Statement  of  Dr.  Pimm  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  I  Imow  that  you — am  I  correct  that  you 
are  going  to  have  to  leave? 

Dr.  Pimm.  I  think  it  is  going  to  be  touch  and  go. 

Mr.  PoMBO.  Because  we  have  a  vote  going  on  the  floor  and  I  did 
want  to  make  a  statement  or  to  point  out  something  that  is  in  the 
bill  and  get  your  response  before  you  did  have  to  leave. 

Dr.  Pimm.  I  will  try,  sir,  to  reschedule  my  flight. 

Mr.  POMBO.  Because  we  are  going  to  have  to  run.  I  just  want  to 
point  out  that  there  are  four  places  in  the  bill  where  we  talk  about 
propagation  of  species  and  in  every  instance  it  talks  about  for  re- 
lease into  the  habitat  to  be  used  as  a  tool  at  the  option  of  the  Sec- 
retary, the  biologists,  potential  captive  breeding  programs,  a  de- 
scription in  the  recovery  area,  a  description  of  any  captive  breeding 
program  recommended  for  the  alternative. 

In  general,  in  carrying  out  this  Act  the  Secretary  shall  recognize 
to  the  maximum  extent  practical  and  may  utilize  captive  propaga- 
tion as  a  means  of  protecting  or  conserving  an  endangered  species 
or  threatened  species.  In  every  instance  where  it  is  mentioned  in 
the  bill,  it  is  talked  about  as  a  tool  or  a  possible  tool  that  can  be 
used  in  a  conservation  program  or  a  recovery  program. 

In  no  place  in  the  bill  does  it  say  that  that  is  what  we  are  de- 
pending upon  to  recover  endangered  species.  And  I  know  that  a  lot 
of  the  propaganda  sheets  that  have  been  passed  out  have  said  that 
that  is  what  the  bill  does  but  that  is  not  what  it  does. 

Dr.  Pimm.  Do  you  want  me  to  respond  to  that? 

Mr.  POMBO.  Please  do. 

Dr.  Pimm.  I  am  a  scientist.  I  am  not  a  lawyer  and  not  a  drafter 
of  legislation. 

Mr.  Pombo.  Have  you  read  the  bill? 

Dr.  Pimm.  I  read  the  bill! 

Mr.  Pombo.  OK. 

Dr.  Pimm.  And  perhaps  it  is  my  inexperience  but  I  got  this  sense 
that  captive  propagation  received  rather  greater  billing  than  I 
would  feel  comfortable  with. 

Mr.  Pombo.  One  other  point  on  peer  review  before  we  have  to  go. 
On  peer  review  you  say  that  you  would  not  release  the  names  of 
the  people  who  peer  review  your  work.  Do  those  people  who  are 
doing  the  peer  review  in  your  magazine,  in  the  Science  magazine, 
do  they  know  who  has  presented  the  work? 

Dr.  Pimm.  Oh,  yes  indeed,  although  that  is  not 

Mr.  Pombo.  In  the  last  20  years  esteemed  scientists  that  you  list- 
ed off,  have  you  ever  known  the  peer  reviewers  to  say  that  their 
work  was  wrong? 

Dr.  Pimm.  Could  you  run  that  by  me  again? 

Mr.  Pombo.  You  listed  a  list  of  esteemed  scientists. 
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Dr.  Pimm.  That  is  right. 

Mr.  POMBO.  In  the  past  20  years,  in  the  past  10  years,  in  the 
past  five  years,  you  pick  your  time  period,  have  the  people  who 
peer  reviewed  their  work  ever  said  they  were  wrong? 

Dr.  Pimm.  You  are  asking  me  to  disclose  confidential  information 
so  let  me  address  that.  Can  I  say  something  very  general? 

Mr.  PoMBO.  Yes. 

Dr.  Pimm.  Frequently  very  distinguished  scientists,  very  eminent 
scientists,  receive  very  harsh  and  very  critical  reviews  of  their 
work. 

Mr.  POMBO.  Contrary  to  what  you  are  telling  me  over  the  past 
several  months  I  have  met  with  a  lot  of  scientists  and  a  lot  of  peo- 
ple in  the  scientific  community  and  they  tell  me  that  one  of  the 
problems  is  that  when  you  have  someone  who  has  a  reputation,  the 
chances  of  other  scientists  saying  they  are  wrong  are  slim  and  a 
lot  of  times  that  is  the  problem. 

Now  we  may  have  to  do  something  on  the  language  that  deals 
with  peer  review  and  the  names  of  those  people  and  how  we  go 
about  that  and  I  would  be  happy  to  work  with  you  on  a  better  way 
to  do  that  if  you  think  there  is  a  better  way  to  do  it  but  there  are 
problems  with  the  way  it  is  currently  being  done.  And  we  have  to 
take  a  break  and  run  a  vote.  If  you  can  stay,  please  do,  we  have 
more  questions  but  if  you  can't,  I  understand  that  this  hearing  has 
gone  on  a  long  time  so  thank  you  very  much,  and  the  committee 
will  temporarily  recess. 

[Recess.] 

Mr.  PoMBO.  We  are  going  to  call  the  hearing  back  to  order. 
Again,  I  apologize  to  all  the  witnesses  for  the  crazy  schedule  we 
have  had  here  today.  Keith  Romig,  if  you  are  ready  which  I  am 
sure  you  were  about  five  hours  ago,  you  can  begin. 

STATEMENT  OF  KEITH  ROMIG,  UNITED  PAPERWORKERS 
INTERNATIONAL  UNION,  WASHINGTON,  D.C. 

Mr.  Romig.  Thank  you,  Mr.  Chairman.  I  work  for  the  United  Pa- 
perworkers  International  Union,  I  am  an  information  officer  and 
among  my  duties  is  to  respond  to  environmental  issues,  statutes, 
regulations,  and  issues  that  impact  our  membership.  As  you  well 
know,  the  Endangered  Species  Act  does  so.  In  addition  to  speaking 
on  behalf  of  our  250,000  members,  I  have  been  authorized  to  say 
that  the  United  Brotherhood  of  Carpenters  and  the  International 
Association  of  Machinists,  even  though  I  am  not  speaking  for  them 
today,  agree  with  the  gist  of  what  I  am  about  to  say. 

Our  union  strongly  supports  the  goals  of  the  ESA  but  we  are  ex- 
tremely concerned  about  the  job  losses  and  economic  impacts  re- 
sulting from  the  Act.  In  our  view,  the  ESA  has  failed  to  consider 
these  issues  adequately  and  for  that  reason  the  law  needs  to  be  ad- 
justed. I  would  like  to  point  out  that  many  of  our  members  have 
spent  their  lives  working  in  and  around  America's  forests.  Their 
livelihoods  depend  absolutely  on  a  strong  strategy  for  preserving 
the  environment. 

We  do  not  believe  that  economic  and  environmental  goals  are  in 
conflict,  but  we  do  have  to  resolve  conflicts  that  have  developed  in 
the  implementation  of  this  Act,  In  all  of  the  current  political  pos- 
turing and  media  coverage  over  reauthorization  of  this  law  little  at- 
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tention  has  been  paid  to  the  working  men  and  women  who  will  be 
so  dramatically  affected  one  way  or  the  other  by  any  reauthorizing 
legislation. 

Protecting  species  and  protecting  jobs  should  not  and  must  not 
be  partisan  issues.  For  that  reason,  I  am  very  heartened  by  the 
sense  I  get  from  the  discussion  today  that  there  is  some  possibility 
we  can  move  toward  agreement.  I  want  to  emphasize  that  when  we 
talk  about  environmental  train  wrecks  due  to  some  of  these  prob- 
lems that  it  is  not  an  abstraction  to  our  members.  When  there  are 
environmental  train  wrecks  as  in  the  Pacific  Northwest  our  mem- 
bers are  the  casualties. 

I  am  here  today  because  pulp  and  paperworkers  throughout  the 
Nation  have  felt  the  heavy  blow  of  an  unbalanced  Endangered  Spe- 
cies Act.  The  problem  is  most  dramatically  and  obviously  illus- 
trated in  the  ongoing  debate  in  the  Pacific  Northwest  where  com- 
munities are  still  reeling  from  the  impact  of  efforts  to  protect  the 
Northern  spotted  owl.  The  ESA  restrictions  prohibiting  timber  har- 
vest activities  on  state  and  private  lands  combined  with  unfavor- 
able judicial  decisions  have  resulted  in  closed  mills  and  laid  off 
workers. 

To  be  specific,  since  1989  some  212  pulp  mills,  sawmills,  plywood 
mills  and  panel  mills  have  closed  in  Oregon,  Washington  and 
northern  California.  Almost  20,000  men  and  women  who  worked  in 
these  mills  lost  their  jobs.  Communities  in  the  region  have  seen 
their  tax  bases  erode  as  unemployment  rises  and  social  services  are 
overburdened.  We  know,  for  example,  that  communities  suffering 
from  a  mill  closure  experience  a  loss  in  normal  commercial  busi- 
ness activity. 

If  there  is  no  money  you  can't  buy  things.  This  is  due  to  the  in- 
creased unemployment  or  the  lower  income  for  displaced  workers. 
We  also  know  there  is  a  loss  in  the  assessed  value  of  any  closed 
mill  as  a  tax  base  for  basic  local  government  services.  And  in  many 
communities  within  the  Option  Nine  area,  the  regions  operating 
under  the  Administration's  Federal  Forest  Management  Plan,  loss 
of  timber  revenue  ranges  from  one-quarter  to  one-half  of  timber  re- 
ceipts. 

In  some  cases  this  timber  revenue  has  made  up  from  35  to  40 
percent  of  the  funds  required  for  local  government  services  in  an 
individual  county.  I  have  heard  from  our  members  that  cases  of  al- 
coholism and  depression  have  increased  in  communities  suffering 
from  mill  closures.  In  one  case,  in  Roseberg,  Oregon,  the  town  was 
forced  by  budget  cuts  brought  on  by  decreased  revenues  to  lay  off 
social  service  workers  even  as  the  need  for  their  services  increased. 
This  is  absurd. 

In  Alaska  where  the  timber  and  pulp  and  paper  industries  are 
operating  at  the  lowest  level  in  years,  efforts  have  been  made  to 
further  reduce  the  timber  base  under  the  Endangered  Species  Act 
to  protect  two  species  which  have  not  yet  been  listed  as  threatened 
or  endangered,  the  Alexander  Archipelago  Wolf  and  the  Queen 
Charlotte  Goshawk.  Already,  more  than  220  men  and  women,  the 
overwhelming  majority  of  them  members  of  the  UPIU,  lost  their 
jobs  in  Wrangell  when  the  sawmill  there  closed  its  doors  last  year. 

Additionally,  two  sawmills,  one  in  Ketchikan  and  the  other  on 
Annette  Island,  shut  down  because  of  a  lack  of  fiber  and  chip  sup- 
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ply.  Unless  Congress  makes  necessary  changes  to  the  ESA  to 
achieve  a  balanced  approach  toward  species  protection,  we  will  see 
further  job  loss  in  the  small  communities  in  southeast  Alaska  as 
well  as  in  other  parts  of  the  northwest. 

Indeed,  I  want  to  point  out  that  most  of  the  communities  hit 
hardest  by  the  effects  of  this  law,  the  current  ESA,  are  small  rural 
towns.  A  loss  of  several  hundred  jobs  or  even  a  few  dozen  in  a 
small  community  can  be  an  absolute  disaster.  When  a  mill  closes, 
the  whole  town  suffers.  Too  often  and  for  far  too  long,  we  have  seen 
the  livelihoods  of  these  men  and  women,  our  members  and  others, 
run  into  inflexible  legislation  or  unbalanced  Federal  resource  pol- 
icy. 

We  need  to  make  changes  to  the  ESA  that  avoid  these  mistakes 
and  take  the  human  element  into  consideration.  The  UPIU  sup- 
ports the  principles  contained  in  H.R.  2275  as  a  reasonable  ap- 
proach or  certainly  the  beginning  of  a  reasonable  approach  to  mak- 
ing the  necessary  adjustments  to  the  Endangered  Species  Act.  In 
our  view,  these  principles  provide  sound  environmental  protection 
while  allowing  for  the  consideration  of  the  economic  and  social  ef- 
fects of  species  protection  early  in  the  listing  process. 

We  look  forward  to  working  with  the  committee  and  with  other 
interested  groups  to  refine  the  legislation  that  finally  comes  out  of 
the  Congress  so  that  the  President  will  be  able  to  sign  it  and  so 
that  we  can  have  the  Endangered  Species  Act  reformed  this  year. 
Our  members  cannot  afford  more  train  wrecks. 

[Statement  of  Mr.  Romig  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Loop. 

STATEMENT  OF  CARL  LOOP,  VICE  PRESIDENT,  AMERICAN 
FARM  BUREAU  FEDERATION,  WASHINGTON,  D.C. 

Mr.  Loop.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Carl  Loop.  I  am  President  of  the  Florida  Farm  Bureau 
Federation  and  Vice  President  of  the  American  Farm  Bureau  Fed- 
eration, the  largest  organization  of  agriculture  in  the  nation.  I  ap- 
preciate the  opportunity  to  present  the  views  of  the  Farm  Bureau 
on  the  reauthorization  of  the  Endangered  Species  Act. 

And  I  wish  to  thank  you,  Mr.  Chairman,  and  Representative 
Young  for  your  authorization  of  the  legislation  that  is  before  us 
today.  Reform  of  the  Endangered  Species  Act  has  been  a  priority 
for  the  Farm  Bureau  for  several  years.  The  current  Act  is  not 
working,  not  working  for  species  or  for  farmers  nor  ranchers. 

That  is  why  several  thousand  Farm  Bureau  members  from  across 
the  country  attended  the  hearings  held  by  ESA  task  force  early 
this  year.  Clearly,  the  time  has  come  for  constructive  changes.  The 
Farm  Bureau  supports  H.R.  2275,  the  Endangered  Species  Con- 
servation and  Management  Act.  It  is  a  positive  step  in  the  right  di- 
rection toward  establishing  a  common  sense  policy  on  how  we  pro- 
tect species  in  this  country  and  protect  the  rights  of  American  citi- 
zens. 

Our  written  statements  outlines  the  reasons  for  our  support 
along  with  several  concerns  we  have  with  the  legislative  proposal. 
But  I  must  emphasize  that  the  primary  reason  the  Farm  Bureau 
supports  this  legislation  is  that  it  recognizes  the  rights  of  citizens 
to  property.  It  is  only  fair  that  the  protection  of  endangered  spe- 
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cies,  a  program  of  public  interest  should  be  borne  by  the  public  as 
a  whole,  and  not  those  landowners  unfortunate  enough  to  find  spe- 
cies on  their  property. 

This  concept  will  do  much  to  help  establish  a  better  relationship 
between  landowners  and  agencies  who  are  charged  with  protecting 
wildlife  and  plants.  We  support  the  approach  taken  in  Section  101 
of  the  bill.  However,  we  are  concerned  that  landowners  must  pay 
20  percent  tax  on  the  value  of  that  property  before  compensation 
is  triggered.  We  realize  that  this  may  be  a  political  decision.  How- 
ever, from  any  environment  a  20  percent  reduction  in  equity  is  dif- 
ficult to  live  with. 

Secondly,  we  are  concerned  that  pa5rment  under  the  bill  are  lim- 
ited by  annual  agency  appropriations  and  may  result  in  land- 
owners who  are  entitled  to  compensation  under  the  law  unable  to 
actually  receive  their  compensation  in  a  timely  manner.  Mr.  Chair- 
man, the  Farm  Bureau  also  supports  amending  the  ESA  so  that  a 
landowner  may  modify  his  lana  without  becoming  subject  to  the 
harm  provisions  of  the  Act. 

Adoption  of  this  concept  contained  in  the  original  ESA  will  go  a 
long  way  toward  removing  most  of  the  problems  and  concerns  that 
private  landowners  have  with  the  way  the  Act  is  implemented.  The 
current  prohibition  against  habitat  modification  narrowly  drawn 
but  broadly  applied  represents  ultimate  control  over  private  land 
use  by  the  Federal  Government. 

Current  applications  of  the  harm  definition  has  created  a  series 
of  disincentives  for  species  protection  by  landowners.  While  the  cre- 
ation of  a  critical  habitat  reserve  program  is  not  contained  in  H.R. 
2275,  I  would  like  to  comment  on  the  CHRP  program.  This  concept 
was  developed  by  the  Farm  Bureau  some  years  ago.  We  believe  it 
is  a  landowner's  incentive  that  is  practical  and  necessary.  We  like 
the  mechanics  of  the  proposed  program  in  terms  of  participation  in- 
centive and  duration. 

However,  we  ask  that  Congress  establish  the  program  under  the 
Department  of  Interior  and  not  USDA.  Interior  has  jurisdiction 
over  endangered  species  and  overlapping  jurisdiction  only  creates 
problems  and  confusion.  Secondly,  the  program  would  be  limited  as 
to  who  or  what  type  of  habitat  will  qualify.  We  have  suggested  that 
the  program  be  limited  to  critical  habitat  in  order  to  cover  only  the 
habitat  that  is  necessary  for  the  species. 

This  bill  makes  no  such  limitations  and  would  even  apply  to  can- 
didate species  habitat.  Since  the  program  will  not  have  unlimited 
funding,  it  is  very  important  that  to  be  effective  in  protecting  the 
species,  this  is  the  most  important  part  of  protecting  the  habitat. 
Lastly,  the  program  must  address  the  question  of  what  happens  at 
the  end  of  a  contract  period.  The  bill  should  specifically  allow  the 
landowner  to  terminate  a  contract  at  the  end  of  the  period  and  to 
use  his  property  for  other  purposes  without  fear  of  civil  or  criminal 
penalties. 

In  conclusion,  Mr.  Chairman,  H.R.  2275  contains  many  of  the 
principles  that  the  Farm  Bureau  believes  should  be  a  part  of  ESA 
reauthorization.  We  ask  that  you  continue  to  seek  additional  incen- 
tives for  property  owners  under  the  ESA.  Farmers  and  ranchers 
can  and  should  be  part  of  the  effort  to  protect  species.  We  have 
seen  that  an  Act  that  wields  a  regulatory  stick  will  fail  but  I  assure 
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you  that  an  Act  with  positive  incentives  and  good  common  sense 
will  rightly  earn  the  cooperation  of  farmers  and  ranchers  in  protec- 
tion of  endangered  species  in  our  nation.  Thank  you. 

[Statement  of  Mr.  Loop  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Reverend  Paarlberg. 

STATEMENT  OF  REV.  JOHN  D.  PAARLBERG,  REFORMED 
CHURCH  IN  AMERICA,  NEW  YORK,  NEW  YORK 

Rev.  Paarlberg.  Thank  you,  Mr.  Chairman.  This  has  been  a 
long  day  but  for  me  a  very  worthwhile  and  educational  experience 
and  I  hope  that  in  the  few  minutes  remaining  I  can  also  contribute 
something  worthwhile  to  this  process.  I  am  very  grateful  that  the 
committee  has  seen  fit  to  make  room  in  these  hearings  for  a  voice 
from  the  religious  community,  an  indication,  I  think,  that  you  rec- 
ognize that  the  issue  before  you  is  not  simply  a  matter  of  politics 
or  economics  but  that  it  touches  on  the  very  deepest  of  human  v£il- 
ues. 

Indeed,  this  issue  has  to  do  with  the  very  nature  of  what  it 
means  to  be  human.  In  Biblical  terms  what  it  means  for  us  to  be 
creatures  among  other  creatures  Eind  yet  creatures  created  in  the 
very  image  and  likeness  of  God.  I  am  an  ordained  minister  in  the 
Reformed  Church  in  America,  one  of  the  oldest  Protestant  denomi- 
nations in  this  country,  a  denomination  that  participates  in  both 
the  National  Council  of  Churches  of  Christ  Eco-Justice  Working 
Group  and  also  in  the  Evangelical  Environmental  Network. 

Each  of  those  groups  is  also  a  part  of  a  broad  interfaith  coalition 
known  as  the  National  Religious  Partnership  for  the  Environment. 
All  of  our  faith  traditions  recognize  and  celebrate  creation  as  the 
gift  of  a  wise  and  loving  creator.  "O  Lord,  how  manifold  are  your 
works!"sings  the  psalmist,  "In  wisdom  you  have  made  them  all;  the 
earth  is  full  of  your  creatures."  For  the  psalmist  and  for  every  per- 
son of  faith,  I  think,  the  astonishing  variety  of  life  on  this  earth 
is  a  cause  for  wonder,  praise,  thanksgiving  and  reverence. 

Every  creature  is  in  some  sense  seen  as  an  indication  of  the 
power,  wisdom,  love  and  continuing  care  of  a  creator.  As  one  Lu- 
theran theologian  put  it,  "I  have  never  been  able  to  entertain  a 
God-idea  which  was  not  related  to  the  fact  of  chipmunks,  squirrels, 
hippopotamuses,  galaxies,  and  light-years."  Moreover,  the  Biblical 
tradition  affirms  that  humankind  occupies  a  very  special  and 
unique  place  in  creation. 

Of  all  the  creatures  only  humankind  is  created  in  the  image  of 
God,  made  a  little  lower  than  the  angels,  and  given  dominion  over 
the  other  creatures.  And  that  concept  for  our  debate,  I  think,  of  do- 
minion is  very  important.  Old  Testament  scholar,  Walter 
Brueggemann,  has  said  that  the  dominion  here  mandated  is  with 
reference  to  the  animals.  The  dominance  is  that  of  a  shepherd  who 
cares  for,  tends,  and  feeds  the  animals.  The  task  of  dominion  has 
to  do  with  securing  the  well-being  of  every  other  creature  and 
bringing  the  promise  of  each  to  full  fruition. 

The  human  person,  he  says,  is  ordained  over  the  remainder  of 
creation,  but  for  its  profit,  well-being  and  enhancement.  The  role 
of  a  human  person  is  to  see  that  creation  becomes  fully  the  creation 
willed  by  Grod.  If  I  could  just  mention  one  other  Biblical  example 
in  the  second  creation  account  from  the  Book  of  Grenesis.  Man  is 
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placed  in  the  garden  to  till  it  and  to  keep  it.  Those  words  in  He- 
brew to  till  and  to  keep  are  elsewhere  translated  in  the  Old  Testa- 
ment as  to  serve  and  to  protect. 

So  the  human  person  is  charged  to  keep  the  garden,  to  serve  and 
protect  creation  the  way  the  Lord  keeps  us.  The  Endangered  Spe- 
cies Act  of  1973,  although  far  from  perfect,  has  been  one  important 
way  we  as  a  people  have  sought  to  exercise  our  God-given  respon- 
sibility to  serve  as  the  guardians  and  protectors  of  God's  creation. 
The  proposed  bill,  it  seems  to  me,  seems  to  abdicate  that  respon- 
sibility in  some  significant  ways. 

Briefly,  the  protection  and  preservation  of  species'  habitat  is  seri- 
ously jeopardized.  We  have  talked  about  that  already  today.  That 
seems  to  make  no  sense  to  me  either  theologically  or  scientifically. 
The  psalmist  celebrates  God's  habitats,  the  variety  of  habitats  as 
much  as  he  does  the  variety  of  creatures  that  occupy  those  habi- 
tats, and  scientists  will  tell  us  that  the  critical  need  in  preserving 
endangered  species  is  to  protect  their  habitats. 

Secondly,  the  bill  appears  to  abandon  the  long-standing  recovery 
goal  for  listed  species.  By  choosing  a  conservation  objective  for  each 
species,  the  Secretary  would  no  longer  be  required  to  attempt  to  re- 
cover those  species,  and  it  is  inappropriate,  I  think,  unwise  to  as- 
sume that  any  single  individual  or  agency  has  the  authority  to  de- 
cide whether  or  not  one  of  God's  unique,  unrepeatable  creations 
will  now  become  extinct. 

And,  thirdly,  the  issue  of  compensation  for  private  property  own- 
ers, something  that  I  think  needs  to  be  done  and  is  very  helpful 
in  many  cases  but  I  would  raise  a  note  of  caution.  Care  for  God's 
creation  is  such  a  fundamental  human  responsibility  that  I  don't 
think  we  want  to  get  in  the  position  of  saying  that  in  every  case 
a  property  owner  must  be  compensated  for  doing  what  he  or  she 
should  be  doing  in  the  first  place. 

I  support  the  right  to  own  private  property  but  I  also  recognize 
that  it  is  always  tempered  by  our  responsibility  for  the  common 
good  and  by  our  responsibility  before  God  who  alone  is  the  absolute 
owner  of  all  things.  Creation  does  not  belong  to  us,  it  belongs  to 
God,  and  we  are  not  the  lords  of  creation,  we  are  but  under-lords. 
Speaking  out  of  my  own  Christian  conviction,  there  is  only  one 
Lord  of  creation  and  that  Lord  is  Jesus  Christ,  in  whom,  through 
whom,  and  for  whom  all  things  in  heaven  and  on  earth  were  cre- 
ated. 

If  the  Endangered  Species  Act  needs  to  be  fixed,  then  by  all 
means,  fix  it,  but  please  don't  undo  it.  The  proposed  bill,  if  enacted 
as  written,  I  fear  would  cause  serious  and  perhaps  irreparable 
damage  to  Grod's  creation.  It  abdicates  our  responsibility  of  careful 
and  loving  dominion  over  Grod's  creation  and  I  fear  it  assumes  a 
power  and  an  authority  for  humanity  that  rightfully  belongs  to  God 
alone. 

I  hope  and  I  pray  that  as  you  consider  this  legislation,  you  will 
consider  ways  that  it  might  help  us  as  a  nation  become  not  the 
usurpers  of  Grod's  power,  but  rather  the  instruments  of  Grod's  ten- 
der love  and  care  for  all  that  God  has  made.  Thank  you,  Mr,  Chair- 
man. 

[Statement  of  Rev.  Paarlberg  may  be  found  at  end  of  hearing.] 


84 

Mr.  POMBO.  Thank  you.  I  know  Mr.  Nelson  is  just  about  ready 
to  run  out  the  door  but  before  you  run  out  the  door,  we  heard  testi- 
mony earlier  today  that  the  shrimpers  on  the  Gulf  Coast  were  hav- 
ing a  record  year.  Could  you  comment  on  that? 

Mr.  Nelson.  Yes.  The  shrimp  catch  has  been  good.  It  is  a  cyclical 
harvest  and  it  has  been  about  five  years  since  we  had  a  good  har- 
vest above  average  so  it  is  not  unexpected.  It  is  not  as  good  as  it 
could  be  without  TEDs  though,  I  will  add. 

Mr.  POMBO.  In  reference  to  the  TEDs,  have  the  shrimp  industry, 
the  shrimpers,  made  recommendations  to  National  Marine  Fish- 
eries on  alternatives  to  the  TEDs  that  would  preserve  sea  turtles 
that  would  not  have  the  same  impact  as  the  TEDs  do? 

Mr.  Nelson.  Yes.  There  have  been  a  number — from  a  number  of 
different  angles  you  can  look  at  that.  There  have  been  a  number 
of  TED  designs  that  have  been  proposed  that  it  is  arguable  exactly 
what  the  results  of  the  testing  were.  We  would  maintain  that  the 
testing  of  these  designs  showed  that  they  were  effective  and  the 
agency  has  disagreed  with  us.  One  of  the  more  recent  offerings 
from  the  industry,  however,  has  been  an  alternative  management 
program  that  would  give  the  fishermen  incentives  to  not  fish  so  in- 
tensively in  areas  where  the  turtles  are  more  highly  congregated 
and  this  is  areas  primarily  west  of  the  Mississippi  River,  off  Grand 
Isle,  Louisiana,  for  instance,  and  in  areas  of  Texas. 

And  it  is  now  out  for  public  comment,  I  believe,  but  it  was  a  long 
bumpy  road  to  get  it  recognized  by  the  agency  and  out  for  comment 
and  given  due  consideration  but  I  think  it  certainly  is  a  good  pro- 
posal and  in  principle  it  is  supported  by  the  Gulf  industry. 

Mr.  PoMBO.  You  heard  testimony  as  well  that  stated  that  the 
TEDs  worked  just  fine.  Would  you  agree  with  that  statement? 

Mr.  Nelson.  No. 

Mr.  PoMBO.  Do  they  work  to  save  the  turtles? 

Mr.  Nelson.  The  TEDs  work  just  fine  if  you  use  them  in  areas 
where  the  bottom  is  hard  and  there  is  very  little  debris.  There  are 
areas  of  Florida,  for  instance,  and  on  the  east  coast  of  the  United 
States  where  they  work  pretty  doggone  well,  and  I  think  that  the 
willingness  of  the  fishermen  in,  let's  say,  Georgia  and  South  Caro- 
lina, they  have  been  more  willing  to  implement  these  devices  be- 
cause they  work  better  in  those  areas. 

In  the  Gulf  we  feel  that  we  lose  between  10  and  25  percent  of 
the  catch  depending  on  what  your  conditions  are,  time  of  year, 
weather  conditions,  and  the  debris  that  you  would  encounter. 

Mr.  POMBO.  Mrs.  Chenoweth,  did  you  have  any  questions  of  Mr. 
Nelson  before  he  had  to  go  and  before  we  took  a  break?  Go  ahead 
because  he  is  going  to  have  to  go. 

Mrs.  Chenoweth.  I  just  had  one  comment  for  Mr.  Nelson  and  I 
think  that  he  mentioned  opening  the  process  up  for  public  comment 
and  I  think  that  is  extremely  important.  I  was  so  glad  that  you 
mentioned  that  because  the  only  way  we  can  do  that  is  through  the 
NEPA  process  and  to  keep  the  NEPA  process  alive.  And  I  think  it 
is  so  important  that  the  public  who  will  be  impacted  by  a  decision 
have  input  into  that  decisionmaking  process  as  NEPA  was 
purposed  to  do. 
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And  that  may  sound  strange  coming  from  a  Republican  but  I 
want  to  see  the  NEPA  process  open  up  and  I  appreciate  your  catch- 
ing that  point.  Thank  you. 

Mr.  Nelson.  Thank  you. 

Mr.  POMBO.  Mr.  Gilchrest.  Did  you  have  a  question? 

Mr.  Gilchrest.  Just  a  quick  comment.  Your  testimony  seemed 
to  lead  to  the  fact  that  turtles  and  other  species  are  important  to 
preserve  by  catch.  All  these  technical  advances  that  we  can  create 
in  a  cooperative  manner  to  preserve  the  turtles,  to  limit  the 
bycatch  I  think  is  something  that  we  are  all  working  for. 

Mr.  Nelson.  Thank  you,  Mr.  Chairman.  I  would  agree  to  answer 
any  questions  that  could  be  submitted  in  writing. 

Mr.  PoMBO.  Thank  you,  and  I  am  sure  there  will  be  further  ques- 
tions. The  committee  will  again  temporarily  adjourn. 

[Recess.] 

Mr.  PoMBO.  I  call  the  hearing  back  to  order.  And  Mr.  Nelson  left. 
Mr.  Spain,  in  your  experience  in  the  fishing  industry  in  the  Pacific 
coast,  do  you  believe  that  we  can  develop  a  bill  which  handles  the 
problems  that  are  associated  with  land-based  species  and  aquatic 
species  so  that  it  is  not  an  either/or  proposition? 

Mr.  Spain.  In  a  nutshell,  yes,  and  I  would  like  to  explain  why, 
if  I  might  have  about  30  seconds,  and  also  some  of  the  problems 
that  clearly  you  are  going  to  have  in  drafting.  Every  species  is  dif- 
ferent. They  have  different  habitat  needs,  they  have  different  be- 
havioral patterns.  Aquatic  species  even  among  themselves  are  dif- 
ferent so  you  have  some  basic  problems.  I  think  the  best  approach 
is  looking  at  habitat  and  trying  to  protect  habitat  and  creating 
some  agency  flexibility  in  recovery  planning  so  that  they  are  not 
locked  into  something  that  is  inapplicable. 

Much  of  the  language  here,  much  of  the  smoke  and  hysteria 
frankly  has  been  around  spotted  owl  issues.  They  are  vastly  dif- 
ferent in  their  behavior  and  vastly  different  in  their  needs  from 
aquatic  species.  Fish  can't  jump  over  ridge  tops.  They  are  not  wide- 
ly migratory.  They  are  tied  to  the  streams  that  they  live  in  so  you 
have  to  protect  those  streams.  You  can't  have  protection  in  this 
stream  that  really  is  protection  for  another  stream  and  expect  the 
fish  in  the  first  stream  to  exist.  That  is  one  of  the  problems. 

But  I  think,  yes,  we  can  draft  a  bill  that  takes  into  account  the 
variability  of  species,  the  variability  of  their  needs,  but  we  have  got 
to  do  it  in  a  way  that  does  three  things.  Number  one,  create  some 
flexibility  for  the  agencies  to  manage  this  problem;  number  two, 
create  a  much  greater  public  input  from  the  bottom  up  so  that  peo- 
ple in  the  local  community,  number  one,  come  up  with  solutions, 
and,  number  two,  buy  into  the  solution;  and,  number  three,  we've 
got  to  have  much  better  research  so  that  we  have  got  the  best 
available  science. 

One  of  the  problems  that  I  see  is  that  we  don't  have  enough 
funding  by  far  to  do  the  job  that  we  need  to  do  without  creating 
dislocation,  and  that  is  part  of  what  we  got  here. 

Mr.  POMBO.  We  attempted  to  address  exactly  what  you  brought 
up  and  I  know  that  in  previous  testimony  and  in  discussions  that 
we  have  had  on  this  issue  those  are  the  issues  that  we  tried  to  ad- 
dress. And  we  may  not  agree  on  exactly  how  you  get  there  but  I 
think  we  can  agree  on  what  the  issues  are.  But  you  have  also 
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heard  testimony  earlier  today  criticizing  our  process  for  bringing 
more  people  in  as  being  cumbersome,  as  delaying  the  inevitable, 
and  that  we  shouldn't  bring  people  in  to  the  system. 

You  have  heard  testimony  here  today  that  by  making  the 
changes  that  we  make  to  try  to  bring  in  better  science  that  we 
somehow  jeopardize  the  peer  review  process  and  the  peer  review 
process  that  is  going  on  now  is  virtually  non-existent  and  what  you 
are  well  aware  of  and  the  problems  that  we  have  had  in  the  Pacific 
Northwest. 

But  the  difficulty  that  we  have  in  trying  to  put  those  together 
is  that  we  may  agree  that  those  are  important  issues  but  we  will 
be  criticized  for  putting  those  issues  in  and  for  tr3dng  to  address 
those. 

Mr.  Spain.  That  is  correct.  That  is  also  the  fine  print  in  the  con- 
tract that  you  signed  when  you  raised  your  hand  and  were  sworn 
in.  That  is  one  of  the  problems,  you  ought  to  be  more  specific  in 
the  future. 

Mr.  PoMBO.  Well,  and  I  don't  mind  that  but  this  is  a  very  impor- 
tant issue  and  I  think  that  we  do  have  to  come  to  a  solution.  I  don't 
think  we  have  time  to  wait.  Mr.  Romig  stated  that  his  people  can't 
go  another  year  like  this  and  he  is  absolutely  right.  I  mean,  my 
farmers  at  home,  you  know,  the  timber  guys,  the  people  that  work 
in  the  mills,  they  can't  go  another  year.  This  is  something  we  have 
to  do  and  there  are  tough  decisions  that  have  to  be  made. 

I  appreciate  the  effort  that  you  have  put  in  to  this  process  realiz- 
ing tnat  we  are  not  going  to  agree  on  ever5dihing  but  I  do  appre- 
ciate greatly  the  effort  you  have  put  in.  Reverend,  another  part  of 
your  job,  I  would  assume,  is  to  counsel  and  console  your  parishion- 
ers as  well.  And  I  think  that  if  the  people  that  belong  to  your 
church  that  you  saw  every  day  were  the  union  members  from  Mr. 
Romig's  organization  who  had  lost  their  jobs  and  all  the  problems 
that  the  Pacific  Northwest  faces  today,  that  the  Southeast  faces 
today,  that  the  Central  Valley  in  California  faces  today,  and  had 
heard  the  stories  that  I  have  heard  and  the  problems  that  are 
going  on  there,  you  may  still  feel  exactly  the  way  you  do  about 
God's  creation  and  Grod's  earth  but  I  think  you  would  look  at  it  and 
say  we  have  to  do  something  here  because  this  is  just  not  working 
for  another  of  God's  creation  and  that  being  the  human  being. 

And  we  have  to  be  able  to  put  a  balance  so  that  we  do  recognize 
that  humans  are  part  of  Grod's  creation  and  that  humans  are  part 
of  the  environment.  And  so  often  we  try  to  pretend  that  human 
beings  don't  exist  and  that  if  we  shut  down  our  forests  or  shut 
down  our  farmlands  or  tell  our  shrimpers  or  our  fishermen  that 
they  can't  fish  anymore,  that  that's  going  to  be  great  for  species, 
that  is  going  to  be  great  for  wildlife  but  we  are  ignoring  the  fact 
that  they  suffer  real  problems. 

And  I  am  sure  that  the  other  gentlemen  that  are  sitting  at  this 
table,  whether  they  agree  or  disagree  with  my  bill  and  our  attempt 
to  solve  the  Endangered  Species  Act,  will  tell  you  that  the  stories 
of  pain  that  the  people  in  their  industries  are  suffering  are  very 
real  and  are  not  anecdotal  stories  that  were  made  up  to  prove  a 
point. 

And  Mr.  Spain  has  spent  a  great  deal  of  time  explaining  the  dif- 
ficulties that  the  fishermen  in  the  Pacific  Northwest  have  gone 
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through  in  the  past  year.  That  is  very  real  pain.  That  is  very  real 
to  each  and  every  one  of  those  people.  It  may  not  matter  in  New 
York,  it  may  not  matter  in  the  east  coast  where  they  don't  have 
that  problem  but  to  his  people  it  matters  a  great  deal. 

Rev.  Paarlberg.  I  am  not  denying  that  it  matters  and  I  am  not 
denying  that  there  are  difficult  choices  that  need  to  be  made  on  oc- 
casion. I  think  what  is  not  said  often  enough  and  fortunately  we 
have  heard  some  of  it  today  is  that  there  are  times  when  the  En- 
dangered Species  Act  has  helped  to  protect  jobs  and  I  think  that 
also  needs  to  be  said. 

I  know  that  there  are  times  when  it  also  has  worked  to  the  det- 
riment of  workers  and  I  am  not  saying  that  the  Act  as  it  is  written 
is  perfect  by  no  means.  It  does  need  to  be  changed.  I  am  just  rais- 
ing a  word  of  caution  that  economic  value  is  not  the  only  value  and 
we  need  to  do  the  hard  work  of  working  out  those  balances. 

Mr.  POMBO.  Well,  I  have  spent  the  past  ten  months  doing  a  lot 
of  hard  work  in  drafting  this  proposal  and  in  no  means  has  anyone 
shirked  their  duty  in  doing  the  hard  work  that  is  necessary. 

Rev.  Paarlberg.  As  someone  once  said,  as  a  preacher  my  job  is 
to  proclaim  "Let  justice  roll  down  like  waters"  and  you  work  out 
the  details  of  the  irrigation.  You  have  the  more  difficult  task. 

Mr.  PoMBO.  That  is  fine  and  I  understand  from  where  you  come 
on  this  issue  and  it  is  really  hard  to  disagree  with  what  you  are 
saying  but  I  just  want  you  to  understand  that  a  lot  of  the  parish 
priests  and  ministers  and  reverends  from  my  district  have  talked 
to  me  about  the  need  of  doing  something  about  the  Endangered 
Species  Act  because  what  they  see  every  day  in  carrying  out  their 
duties  as  ministers  in  their  area  and  they  see  very,  very  real  pain 
and  suffering  that  is  happening,  and  they  want  us  to  do  something. 
They  really  want  something  to  happen  and  from  that  perspective, 
I  just  would  like  to  bring  that  to  your  attention. 

Mr.  Loop,  you  have  told  us  that  the  Endangered  Species  Act  is 
a  very  important  issue  in  the  state  that  you  come  from  and  the 
conflicts  that  you  have  seen  arisen.  Can  you  tell  me  whether  the 
cooperative  agreements  that  we  have  outlined  in  the  bill,  in  the  se- 
ries of  bills  that  we  have  introduced,  what  effect  those  would  have 
on  the  abilitv  of  the  farmers  and  ranchers  from  your  state  to  co- 
operate in  a  better  way  with  the  Endangered  Species  Act? 

Mr.  Loop.  Mr.  Chairman,  I  think  it  would  have  a  great  impact 
and  let  me  give  you  an  example  of  the  Florida  panther,  our  state 
animal.  About  two  years  ago.  Fish  and  Wildlife  got  together  with 
the  other  agencies  and  drafted  a  plan  to  save  the  Florida  panther 
without  any  public  input,  without  any  outside,  and  when  we  first 
heard  about  it  we  thought  we  had  a  responsibility  to  involve  the 
private  landowners,  so  we  set  up  a  town  meeting. 

This  was  one  of  those  town  meetings  after  you  did  it,  you  prob- 
ably wished  you  hadn't  because  we  almost  had  a  row  because  what 
they  were  trying  to  do  or  what  they  wanted  to  do  was  to  make  this 
plan  that  they  had  drafted  work  to  put  another  1.2  million  acres 
of  private  land  into  this  plan  along  with  3  million  acres  that  the 
government  owned. 

And  this  didn't  work  and  as  a  result  of  that,  the  Florida  Farm 
Bureau  put  together  a  program,  we  called  it  the  Perfect  Partner- 
ship. The  purpose  of  this  was  twofold.  First  of  all,  to  educate  the 
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public  of  the  value  of  rural  lands  to  wildlife  habitat,  also  to  get 
fanners  to  look  at  what  they  might  do  on  their  property  to  provide 
wildlife  habitat  and  what  kind  of  incentives  that  would  t£ike  to  do 
that. 

Since  that  time,  we  have  done  a  lot  as  far  as  public  service  an- 
nouncement and  publicize  this,  had  workshops,  town  meetings  and 
everything.  And  we  have  seen  the  private  landowners,  the  agen- 
cies, the  public  and  the  environmental  groups  come  together.  And 
we  haven't  finished  this  yet  but  we  feel  like  this  is  going  to  have 
a  big  impact  and  as  people  work  these  problems  out,  we  find  there 
is  a  lot  more  in  common  than  they  are  apart. 

So  I  think  the  cooperative  management  agreements  in  your  bill 
would  be  right  along  what  we  are  doing  and  I  think  it  would  offer 
a  lot  to  bring  this  old  issue  together. 

Mr.  PoMBO.  At  a  previous  hearing  we  had  a  Dr.  Simberlock  from 
Florida.  I  believe  it  is  Florida  State.  Yeah,  Florida  State  Univer- 
sity, who  testified,  and  one  of  the  issues  he  covered  was  the 
biodiversity  in  Florida,  and  Florida  is  rather  unique  in  its 
biodiversity  because  of  its  makeup.  But  he  testified  that  he  could 
protect — he  felt  you  could  protect  about  98  percent  of  the  species 
on  the  endangered  species  list  in  Florida  with  less  than  100,000 
acres,  that  the  biological  area  in  Florida. 

And  he  said  that  there  were  a  few  that  he  couldn't  do  because 
of  their  range,  one  of  those  being  the  Florida  panther.  Something 
I  wanted  to  show  you.  I  will  pass  this  down  to  you.  But  this,  if  you 
set  up  these  biodiversity  reserves  that  would  include  the  state  and 
the  Federal  lands  that  currently  have  conservation  easements  on 
them,  this  is  what  the  map  would  look  like. 

And  obviously  because  there  is  more  land  in  the  west  that  is  fed- 
erally owned,  it  would  be  heavily  weighted  toward  the  west,  but 
you  can  also  see  throughout  the  country  there  would  be  areas  that 
would  be  protected.  And  in  your  state  of  Florida  there  are  several 
areas  that  are  either  federally  or  state-owned.  They  are  protected. 
And  this  does  not  include  privately-owned  lands  that  are  held  in 
a  conservation  easement  or  a  conservation  status. 

And  I  believe  that  if  you  had  the  cooperative  management  agree- 
ments on  private  property  the  state  and  federally-owned  lands  as 
held  in  a  conservation  status  that  you  would  do  a  much  better  job 
in  protecting  wildlife  than  what  we  are  currently  doing.  How  would 
you  respond  to  that? 

Mr.  Loop.  I  certainly  agree  with  that  and  I  think  not  only  on  the 
Federal  lands  or  government  lands  but  we  have  got  a  lot  of  people 
that  would  like  to  cooperate  but,  you  know,  regulatory  agencies 
coming  out  with  an  arrogant  dictatorial  attitude  has  turned  a  lot 
of  people  off. 

We  did  a  survey  and  I  asked  landowners  what  would  be  the  in- 
centives that  they  would  like  to  see  that  would  make  them,  entice 
them,  to  put  land  into  wildlife  habitat.  Much  to  our  surprise  it 
wasn't  the  financial  part.  The  number  one  thing  they  wanted  was 
relief  from  regulatory  agency  and  be  able  to  have  some  certainty 
that  they  could  continue  to  operate  that  farm  that  they  could  afford 
to  make  the  investments  and  do  the  things  that  they  need  do  in 
a  daily  operation  of  their  business  and  that  seemed  to  be — and  this 
cloud  that  is  over  them,  it  affects  their  ability  to  borrow,  it  affects 
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their  ability  to  expand  their  operations  and  the  uncertainty  is  just 
difficult  to  live  with, 

Mr.  POMBO.  Thank  you.  Thank  you  very  much.  Final  question, 
Mr.  Romig.  A  lot  of  the  testimonv  that  we  have  heard  today,  a  lot 
of  the  debate  has  centered  around  private  property  and  habitat  and 
yet  you  represent,  I  guess,  a  different  point  of  view  in  terms  of  the 
people  that  are  ajffected  by  the  Act.  You  stated,  I  believe,  in  your 
testimony  that  there  were  212  mills  that  closed? 

Mr.  ROMIG.  That  is  correct. 

Mr.  PoMBO.  And  over  20,000  jobs? 

Mr.  ROMIG,  Approximately,  yes. 

Mr.  PoMBO.  And  is  that  just  in  the  Pacific  Northwest? 

Mr.  ROMIG.  That  to  the  best  of  my  knowledge  is  specifically  in 
the  Pacific  Northwest. 

Mr.  PoMBO.  Do  you  have  figures  on  the  rest  of  your  industry  for 
the  rest  of  the  country  as  well  or  did  you  just  concentrate  on  that 
particular  problem  out  there? 

Mr.  RoMiG.  I  don't  believe  the  number  has  been  researched  in 
the  same  way  in  the  rest  of  the  country  as  it  has  been  in  the  Pa- 
cific Northwest  because  of  the  intensity  and  longstanding  nature  of 
the  problems  up  there. 

Mr.  PoMBO.  I  know  because  of  other  testimony  that  we  have  re- 
ceived at  this  hearing  as  well  as  previous  hearings  with  the  red- 
cockaded  woodpecker  and  other  endangered  species  throughout  the 
northeast  and  the  south  that  they  have  had  similar  problems. 

Mr.  Romig.  Based  on  what  I  do  know,  there  have  not  been  any 
pulp  and  paper  mill  closures  in  the  southeast  related  to  this.  I  am 
not  up  enough  on  sawmills  in  that  region. 

Mr.  POMBO.  What  about  Arizona  and  New  Mexico? 

Mr.  Romig.  We  represent  very  few  people  there  and  the  mills  we 
do  represent  are  still  operating. 

Mr.  POMBO.  OK,  well,  thank  you  very  much.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  Reverend 
Paarlberg,  I  was  very  interested  in  your  comments.  You  opened 
your  comments  with  a  very  interesting  scriptural  quote  which  I 
think  was  from  Psalms  8. 

Rev.  Paarlberg.  Psalm  104. 

Mrs.  Chenoweth.  It  was  very  similar  to  the  one  in  Psalms  8 
which  says,  "Oh,  Lord,  how  excellent  is  thy  name  in  all  the  earth." 
And  I  think  I  share  with  you  the  sense  of  humility  that  that  same 
psalmist  who  wrote  up  above  and  "when  I  consider  the  heavens 
and  everything  that  he  has  created,  the  stars  and  the  moon"  and 
man,  you  know,  there  is  such  a  great  sense  of  humility. 

But  then  it  goes  on  to  say  that  he  made  man  to  have  dominion 
and  to  care  for  all  the  works  of  the  earth,  including  all  the  sheep 
and  the  ox  and  the  beasts  and  the  fowl  and  the  fish  and  every- 
thing. And  I  take  that  as  a  very  direct  command  to  be  very,  very 
good  stewards  that  we  were  given  to  steward,  much  like  what  you 
said  about  the  shepherd. 

But  I  think  Psalms  8  and  Psalms  104  are  very  close  there  but 
I  think  that  we  are  supposed  to  be  the  stewards  and  I  found  it  very 
interesting  that  in  the  Sweet  Home  decision  that  Supreme  Court 
decision  actually  took  that  command  away  after  years  and  years  of 
functioning  in  a  balance  of  understanding. 
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Rev.  Paarlberg.  I  am  not  sure.  I  don't  know  the  details  of  that 
decision  but  as  I  understand  it  that  was  a  decision  that  served  to 
protect  habitat  for  the  very  creatures  that  God  has  asked  us  to  care 
for.  I  would  see  that  as  a  means  of  exercising  careful  dominion  and 
stewardship.  We  can't  care  for  God's  creatures  unless  we  also  pro- 
vide habitat  for  them. 

Mrs.  Chenoweth.  I  think  it  involved  a  plaintiff  who  was  an  80- 
year-old  lady  who  wanted  to  be  able  to  harvest  some  trees  so  she 
could  acquire  money  to  be  able  to  live  reasonably  comfortably  and 
they  found  a  pair  of  spotted  owls  within  that  4,000  acre  grid  and 
so  she  was  not  able  to  utilize  her  property. 

But  I  did  want  to  ask  Mr.  Spain,  you  spoke  about  hatchery  spe- 
cies not  having  the  same  gene  pool  as  natural  fish  species  or  hav- 
ing an  inferior  gene  pool. 

Mr.  Spain.  If  I  can  answer  that  question.  Hatchery  fish  are  no 
more  like  wild  fish  than  a  tame  turkey  is  like  a  wild  turkey.  They 
have  over  the  years  made  serious  mistakes  in  genetic  intermingling 
and  to  some  degree  the  hatchery  programs  that  we  have  now  in  the 
northwest  have  contributed  to  the  loss  of  wild  runs. 

That  is  being  reformed  now.  We  know  a  lot  more  about  genetics 
than  we  ever  did  before.  Our  organization  has  worked  with  hatch- 
ery programs.  We  have  managed  and  funded  hatcheries.  We  have 
also  criticized  some  hatchery  programs  so  we  are  neither  pro  nor 
con  hatchery  but  it  is  a  tool.  It  is  well  known  though  that  hatchery 
fish  have  nowhere  near  the  survival  rate  of  wild  fish  and  vou  sim- 
ply cannot,  simply  cannot,  replace  the  wild  stocks  with  natchery 
fish. 

For  one  thing,  the  genes  that  support  those  hatcheries  have  to 
be  continually  replenished.  Those  can  only  come  from  wild  stock. 

Mrs.  Chenoweth.  The  genes  have  to  be  continually  replenished? 

Mr.  Spain.  Yes,  they  do.  And  that  is  because  there  is  genetic  drift 
in  the  hatchery  stock.  They  become  much  more  dependent  on 
hatcheries  than  on  wild  environmental  factors  and  they  become  ba- 
sically less  and  less  able  to  adapt  to  life  in  the  wild  unless  their 
gene  pool  is  continually  replenisned.  That  is  true  of  almost  every 
agricultural  crop,  by  the  way.  And  the  source  of  those  genes  must 
be  wild  stocks  that  have  adapted  through  millions  of  years  to  sur- 
vive. 

Mrs.  Chenoweth.  Well,  I  would  love  to  talk  to  you  about  the 
hole  in  the  ozone,  Mr.  Spain. 

Mr.  Spain.  Well,  that  is  a  different  issue.  By  the  way,  one  com- 
ment  

Mrs.  Chenoweth.  Wait  a  minute,  I  have  to  control  the  time, 
please.  I  do  want  to  say  that  the  hatchery  fish  have  the  same  ge- 
netic pool  as  do  wild  fish  and  there  is  nothing  in  the  Code  of  Fed- 
eral Regulations  that  distinguishes  a  fish  that  is  reared  in  a  hatch- 
ery as  far  as  its  gene  pool. 

Mr.  Spain.  I  would  refer  you  to 

Mrs.  Chenoweth.  Grene  pooling  is  the  criteria  in  which  species 
and  subspecies  have  been  listed  under. 

Mr.  Spain.  I  would  be  happy  to  continue  the  dialog  on  that  and 
supply  you  with  some  information.  By  the  way,  it  may  perhaps 
ruin  your  day  to  know  that  we  agree  on  the  NEPA  issue  and  that 
you  and  I  are  both  struggling  to  open  the  process  and  make  it  less 
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bureaucratic  in  the  ESA.  I  think  that  goes  a  long  way  toward  re- 
solving some  of  these  problems.  I  wanted  to  comment  on  that. 

Mrs.  Chenoweth.  Thank  you,  I  appreciate  it. 

Mr.  Spain.  It  is  nice  to  find  common  ground. 

Mrs.  Chenoweth.  I  appreciate  that  comment.  When  you  fish,  do 
you  ever  catch  salmon? 

Mr.  Spain.  Well,  right  now,  as  you  know,  most  of  the  fleet  in  the 
northwest  is  closed  down  largely  because  although  there  are  abun- 
dant Chinook  runs,  we  can't  catch  those  because  of  the  danger  of 
catch  of  depressed  runs,  coho.  Salmon  used  to  be  the  work  horse 
for  the  entire  west  coast  fishing  industry.  The  declines  over  the  last 
years  have  been  directly  resulting  in  some  72,000  jobs  lost  over  the 
last  20  years  but  it  is  not  the  ESA  that  is  the  problem. 

There  are  no  coastwide  listings  of  any  of  those  fish.  There  are  a 
few  listings  relatively  recently  in  the  Columbia  and  in  the  Sac- 
ramento. The  problem  is  the  declines.  That  is  the  issue  we  must 
address.  The  ESA  is  a  very  poor  tool  for  addressing  those  declines 
but  it  is  a  last  resort,  the  only  tool  that  we  have  left. 

Mrs.  Chenoweth.  Wouldn't  you  agree  that  last  year  though  in 
the  commercial  fishery  industry  that  they  enjoyed  a  record  catch  of 
salmon? 

Mr.  Spain.  Not  in  the  northwest.  In  central  California  and  those 
restored  runs,  frankly,  are  attributed  primarily  to  ESA  driven 
water  reforms  in  the  Central  Valley. 

Mrs.  Chenoweth.  ESA  driven  water  reforms  in  the 

Mr.  Spain.  Yes. 

Mrs.  Chenoweth.  What  about  the  fish  that  migrated  up  around 
the  Alaskan  coast.  There  were  record  catches  of  salmon  up  there. 

Mr.  Spain.  Well,  that  is  in  Alaska.  Those  mostly  come  from  Can- 
ada where  they  have  taken  much  better  care  of  their  habitat. 

Mrs.  Chenoweth.  I  think  that  it  is  very  interesting  that  the  En- 
dangered Species  Act  has  never  addressed  gill  netting. 

Mr.  Spain.  Certainly  it  does.  For  instance,  the  Columbia  River 
gill  net  fleet  is  probably  one  of  the  most  studied,  most  permit  laden 
catch  in  the  country.  There  are  at  least  17  different  agencies  that 
have  input  into  the  permits  for  those.  Every  effort  is  made  to  re- 
duce and  minimize  or  eliminate  bycatch. 

Now  gill  nets  are  very  much  part  of  the  process  as  well.  Those 
fleets,  those  boats  don't  sail  without  a  take  permit  under  Section 
10. 

Mrs.  Chenoweth.  What  impact  do  you  think  that  the  El  Nino 
has  had  on  the  record  return  of  salmon  that  we  are  now  beginning 
to  experience  in  our  west  coast  rivers  and  streams? 

Mr.  Spain.  El  Ninos  are  cyclical.  When  ocean  conditions  are  hos- 
tile, it  does  cause  decline  so  when  they  are  more  favorable  it  causes 
better  survival  rates.  The  problem  is  if  you  superimpose  a  declining 
habitat  year  after  year  over  natural  fluctuations  you  have  periodic 
crashes. 

Salmon  evolved  for  millions  of  years  to  survive  El  Ninos.  They 
did  not  evolve  to  survive  more  or  less  total  destruction  of  their  in- 
land habitat.  We  do  have  to  address  that  issue.  El  Ninos  will  never 
go  away  but  if  we  depress  the  stocks  so  close  to  the  edge  under  nor- 
mal conditions,  then  when  we  get  a  downturn  in  ocean  conditions, 
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they  crash  and  they  get  into  a  situation  which  we  are  beginning 
to  see  where  there  are  too  few  fish  to  replenish  themselves. 

Even  though  the  fish  are  there  they  can't  find  each  other  if  it 
takes  a  mile  or  two  miles  or  three  miles  of  streams  to  do  so.  El 
Ninos  have  an  impact,  no  question  about  it,  but  we  need  to  control 
those  factors  that  we  do  have  control  over.  And  in  terms  of  stew- 
ardship we  have  the  obligation,  I  believe,  morally  and  legally  to 
undo  what  damage  we  have  done. 

Mrs.  Chenoweth.  You  didn't  answer  my  question  when  I  asked 
you  if  you  ever  catch  salmon. 

Mr.  Spain.  I  don't  fish.  I  do  mostly  this.  I  wish  I  were  fishing. 

Mrs.  Chenoweth.  Oh,  I  see.  Well,  do  members  of  your  organiza- 
tion catch  salmon? 

Mr.  Spain.  Certainly.  Our  members  are  from  every  port  from  San 
Diego  to  Alaska.  Many  of  them  have  in  the  past  participated  in  the 
salmon  fishery.  Many  of  them  now  have  to  regear  if  they  can  and 
try  to  get  into  other  fisheries. 

Mrs.  Chenoweth.  Isn't  that  a  violation  of  the  Endangered  Spe- 
cies Act? 

Mr.  Spain.  No,  it  is  done  pursuant  to  an  incidental  take  permit 
in  those  areas  where  it  is  required. 

Mrs.  Chenoweth.  That  has  nothing  to  do  with  Section  lOA.  You 
may  not 

Mr.  Spain,  I  am  talking  about  Section  9. 

Mrs.  Chenoweth  [continuing],  harm,  harass,  injure  or  kill  an 
endangered  species.  The  fall,  the  summer  and  the  spring  chinook 
have  been  listed  as  well  as  the  sockeye.  Now  don't  tell  me  they  are 
not  being  commercially  fished.  They  are.  I  know  it  and  you  know 
it. 

Mr.  Spain.  If  you  look  at  the  section,  you  will  find  that  the  ex- 
emption is  if  there  is  an  incidental  take  permit,  those  stocks  are 
caught,  if  at  all,  as  bycatch  pursuant  to  an  incidental  take  permit 
where  every  effort,  every  effort,  is  made  to  protect  them. 

Mrs.  Chenoweth.  So  every  fisherman  that  is  catching  salmon 
has  an  incidental  take  permit  with  an  entire  process,  the  biological 
opinion  and  everything  that  is  attached  to  the  giving  of  an  inciden- 
tal take  permit  for  every  fisherman  that  is  catching  a  salmon. 

Mr.  Spain.  Those  are  programmatic  and  they  are  issued  through 
the  agencies. 

Mrs.  Chenoweth.  I  think  there  is  one  agency  that  issues  an  inci- 
dental take  permit  and  I  don't  believe,  sir,  that  every  fisherman  ac- 
quires an  incidental  take  permit. 

Mr.  Spain.  Not  individually,  no.  It  is  programmatic. 

Mrs.  Chenoweth.  Do  you  know — ^you  talked  about  the  record  or 
if  we  cause  harm  to  the  existing  fish  runs  in  Idaho  we  are  harming 
the  entire  stock.  Let  me  tell  you  something  about  the  listing  of  the 
sockeye  salmon.  The  sockeye  salmon  is  an  anomaly  by  birth  of  a 
genetic  pooling  of  two  kokanee,  landlocked  kokanee,  and  our  state 
fish  and  game  for  years  diminished  the  population  of  the  kokanee 
in  the  lakes  in  preference  for  trout  so  our  fish  policy  in  Idaho  abso- 
lutely ran  against  what  came  later  in  the  Endangered  Species  Act. 

And  so  what  we  need  to  do  is  everyone  needs  to  get  together  with 
the  same  long  range  goal  and  not  punish  people  because  we  dimin- 
ished the  parent  stock  in  the  lakes,  the  high  mountain  lakes,  in 


93 

preference  for  fly  fishing.  And  then  Idaho  people  have  had  to  suf- 
fer. 

Mr.  Spain.  I  couldn't  agree  with  you  more.  That  is  one  reason  all 
the  agencies  have  to  be  required  to  be  at  least  on  the  same  page 
in  terms  of  protections. 

Mrs.  Chenoweth.  You  know,  as  far  as  genetic  work  with  genes, 
it  is  very  interesting  that  when  we  passed  the  Clean  Water  Act  we 
needed  to  clean  up  the  Great  Lakes  and  get  rid  of  a  certain  type 
of  algae  which  the  Pacific  salmon  would  adapt  to  very  easily  but 
how  could  we  adapt  the  Pacific  salmon,  an  anadromous  fish  in  the 
west,  to  the  Great  Lakes.  We  did  it.  We  did  it  by  the  chemical  im- 
printing process. 

We  can  do  it  all  over  this  nation  when  we  see  people  with  great 
minds,  people  who  have  studied  fish,  people  like  yourself,  and  var- 
ious other  scientists  come  together  to  make  it  happen  right.  And, 
you  know,  my  concern  is  that  there  is  a  consensus  that  while  we 
let  the  ssdmon  live  and  the  best  salmon  you  can  catch  nowadays 
is  in  the  Great  Lakes  and  it  was  artificially  originally  stocked  and 
that  salmon  gene  tradition  was  fooled  by  chemical  imprinting. 

I  think  we  can  let  the  salmon  live  very  well  as  well  as  our  work- 
ers of  the  forest  and  everyone  else  and  I  think  there  is  a  great  fu- 
ture if  we  will  just  work  together. 

Mr.  Spain.  Well,  we  must  work  together.  That  is  absolutely  re- 
quired and,  frankly,  one  of  the  reasons  we  are  here  is  we  want  an 
ESA  that  requires  everybody  to  work  together  and  preferably  one 
that  isn't  regulatory  in  nature  insofar  as  it  takes  a  proactive  ap- 
proach. One  of  the  problems  with  a  reintroduction  program  is  for 
salmon  in  the  west  coast,  each  salmon  genetic  strain  fits  into  its 
watershed  like  a  lock  and  a  key  fit  together. 

It  is  very  difficult  to  transplant  from  one  to  the  other.  It  usually 
fails.  And  it  is  very  expensive.  Mother  Nature  can  make  a  fish  bet- 
ter, faster  and  cheaper  than  the  Corps  of  Engineers  any  day  and 
I  think  we  owe  it  to  ourselves  as  an  economy  and  as  a  region  to 
try  to  prevent  harm,  you  know,  the  Hippocratic  Oath,  do  no  harm 
first.  I  think  we  need  to  do  no  harm  before  we  rely  on  trying  to 
undo  damage  that  is  irretrievable.  So  let's  work  together  on  that. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Spain.  Thank  you,  Mr.  Chair- 
man. 

Mr.  POMBO.  Thank  you.  I  would  like  to  thank  the  panel  for  your 
perseverance  and  your  patience  with  us  today.  There  is  a  lot  going 
on  back  here  right  now  and  we  are  trying  to  keep  ahead  of  it  all 
but  I  appreciate  a  great  deal  you  being  here  and  sticking  around 
for  our  questions,  and  would  like  to  remind  you  that  if  there  are 
questions  that  members  of  the  committee  have  that  they  will 
present  to  you  in  writing  and  if  you  could  provide  a  response  to  the 
committee  in  writing,  it  would  be  greatly  appreciated,  and  thank 
you  very  much  for  being  here. 

[Whereupon,  at  6:28  p.m.,  the  committee  was  adjourned;  and  the 
following  was  submitted  for  the  record:] 
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September  7,  1995 
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Hna,  Mr.  Packard,  Mr.  Cunningham,  Mr.  Thorn'berry,  Mr.  Hayes, 
Mr.  Royce,  Mr.  COMBEST,  Mr.  COOLEY,  Mr.  SALMON,  Mr.  BONO,  Mr. 
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Hostettler,  Mr.  McIntosh,  Mr.  Roberts,  Mr.  Lewis  of  Kentucky, 
Mr.  Bartlett  of  Maiyland,  Mr.  Knollen'BERO,  Mr.  E&IERSON,  Mr. 
Hancock,  Mr.  Skeen,  Mr.  Paxon,  Mr.  Solomon,  Mr.  Ballenger,  Mr. 
JON'ES,  Mr.  Oxley,  Mr.  COBURN,  Mr.  Largent,  Mr.  LuCAS,  Mr. 
Watts  of  Oklahoma,  Mr.  Barton  of  Texas,  Mr.  DeLay,  Mr.  Sam 
Johnson  of  Texas,  Mr.  Stockman,  Mr.  Shadegg,  Mr.  Callahan,  Mr. 
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ingston) introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  Resources,  and  in  addition  to  the  Committee  on  Agriculture, 
for  a  period  fo  be  subsequently  determined  by  the  Speaker,  in  each  case 
for  consideration  of  such  provisions  as  fall  within  the  jurisdiction  of  the 
committee  concerned 
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A  BILL 

To  reauthorize  and  amend  the  Endangered  Species  Act  of 

1973. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Endangered  Species  Conservation  and  Management  Act 

6  of  1995". 

7  (b)  Table  of  Contents. — The  table  of  contents  for 

8  this  Act  is  as  follows: 
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Sec.  202.  Remo\ing  punitive  disincentives. 
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Sec.  402.  Exemptions  from  consultation  and  conferencing. 

Sec.  403.  Eliminating  the  exemption  committee  (GOD  committee). 

TITLE  V— BETTER  MANAGEMENT  AND  CONSERVATION  OP 

LISTED  SPECIES 

Sec.  501.  Setting  conservation  objectiws. 

Sec.  502.  Preparing  a  conservation  plan. 

Sec.  503.  Interim  measures. 

Sec.  504.  Critical  habitat  for  species. 

Sec.  505.  Recognition  of  captive  propagation  as  means  of  recoveiy. 

Sec.  506.  Introduction  of  species. 

Sec.  507.  Consening  threatened  species. 

TITLE  VI— HABITAT  PROTECTIONS 

Sec.  601.  Federal  biological  diversitj'  reserve. 
Sec.  602.  Land  acquisition. 
Sec.  603.  Property  exchanges. 

TITLE  Vn— STATE  AUTHORITY  TO  PROTECT  ENDANGERED  AND 
THREATENED  SPECIES 

Sec.  701.  State  authority. 

Sec.  702.  State  programs  affected  by  the  Convention. 

TITLE  Vni— FUNDING  OF  CONSERVATION  MEASURES 

Sec.  801.  Authorizing  increased  appropriations. 
Sec.  802.  Funding  of  Federal  mandates. 

Sec.  803.  Endangered    Species   and    Threatened    Species   Conservation   Trust 
Fund. 

TITLE  K— MISCELLANEOUS  PROVISIONS 

Sec.  901.  Amendments  to  definitions. 

Sec.  902.  Review  of  species  of  national  interest. 

Sec.  903.  Preparation  of  conservation  plans  for  species  listed  before  enactment 

of  this  Act. 
Sec.  904.  Conforming  amendment  to  table  of  contents. 

1  SEC.  2.  REFERENCES  TO  ENDANGERED  SPECIES  ACT  OF 

2  1973. 

3  Except  as  otherwise  expressly  provided,  whenever  in 

4  this  Act  an  amendment  or  repeal  is  expressed  in  terms 
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1  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provi- 

2  sion,  the  reference  shall  be  considered  to  be  made  to  such 

3  section  or  other  provision  of  the  Endangered  Species  Act 

4  of  1973  (16  U.S.C.  1531  et  seq.). 

5  SEC.   3.   FINDINGS,   PURPOSES,  AND   POUCY  OF   ENDAN- 

6  GERED  SPECIES  ACT  OF  1973. 

7  (a)  Findings.— Section  2(a)  (16  U.S.C.  1531(a))  is 

8  amended — 

9  (1)  by  amending  paragraph  (1)  to  read  as  fol- 

10  lows: 

11  "(1)  various  species  of  fish,  wildlife,  and  plants 

12  in  the  United  States  have  been  rendered  extinct  be- 

13  cause  of  inadequate  conservation  practices  and  natu- 

14  ral  processes;";  and 

15  (2)  by  striking  "and"  after  the  semicolon  at  the 

16  end  of  paragraph  (4)(G),  by  striking  the  period  at 

17  the  end  of  paragraph  (5)  and  inserting  ";  and",  and 

18  by  adding  at  the  end  the  following  new  paragraph: 

19  "(6)  the  Nation's  economic  well-being  is  essen- 

20  tial  to  the  ability  to  maintain  a  sustainable  resource 

21  base,  therefore  economic  impacts  and  private  prop- 

22  erty  o^vners'  rights  must  be  considered  while  encour- 

23  aging  practices  that  protect  species.". 

24  (b)  Purposes  and  Policy. — Section  2  (b)  and  (c) 

25  (16  U.S.C.  1531  (b),  (c))  are  amended  to  read  as  follows: 
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1  "(b)  Purposes. — The  purposes  of  this  Act  are  the 

2  following: 

3  "(1)  To  provide  a  feasible  and  practical  means 

4  to  conserve  endangered  species  and  threatened  spe- 

5  cies  consistent  with  protection  of  the  rights  of  pri- 

6  vate  propertj'^  OAvners  and  ensuring  economic  stabil- 

7  ity. 

8  "(2)  To  provide  a  program  for  the  conservation 

9  and  management  of  such  endangered  species  and 

10  threatened  species  taking  into  account  the  economic 

1 1  and  social  consequences  of  such  program. 

12  "(3)  To  take  such  steps  as  may  be  practicable 

13  to  achieve  the  purposes  of  the  treaties  and  conven- 

14  tions  set  forth  in  subsection  (a)  of  this  section. 

15  "(c)  Policy.— 

16  "(1)  Federal  authority. — It  is  further  de- 

17  clared  to  be  the  policy  of  Congress  that  all  Federal 

18  departments  and  agencies  shall  seek  to  conserve  and 

19  manage  endangered  species  and  threatened  species 

20  and  shall,  consistent  with  their  primary  missions, 

21  utilize  their  authorities  in  furtherance  of  the  pur- 

22  poses  of  this  Act. 

23  "(2)  Cooperation  with  states. — It  is  fur- 

24  ther  declared  to  be  the  policy  of  Congress  that  Fed- 

25  eral  agencies  shall  cooperate  with  State  and  local 
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1  agencies  to  resolve  water  resource  issues  in  concert 

2  with  conservation  of  endangered  species  and  consist- 

3  ent  with  State  and  local  water  laws. 

4  "(3)    Protection    op    private    property 

5  RIGHTS. — It  is  the  policy  of  the  Federal  Grovemment 

6  that  agency  action  taken  pursuant  to  this  Act  shall 

7  not  use  or  limit  the  use  of  privately  owned  property 

8  when  such  action  diminishes  the  value  of  such  prop- 

9  erty  without  payment  of  fair  market  value  to  the 

10  owner  of  private  property.  Each  Federal  agency,  of- 

11  ficer,  and  employee  shall  exercise  authority  under 

12  this  Act  to  ensure  that  agency  action  will  not  violate 

13  the  policy  established  in  this  paragraph.". 

14  TITLE      I— PRIVATE     PROPERTY 

15  RIGHTS  AND  VOLUNTARY  IN- 

16  CENTIVES  FOR        PRIVATE 

17  PROPERTY  OWNERS 

1 8  SEC.  101.  COMPENSATION  FOR  USE  OR  TAKING  OF  PRIVATE 

19  PROPERTY. 

20  The  Endangered  Species  Act  of  1973   (16  U.S.C. 

21  1531  et  seq.)  is  amended  by  adding  at  the  end  the  follow- 

22  ing  new  section: 

23  "SEC.  19.  RIGHT  TO  COMPENSATION. 

24  "(a)  PROfflBlTlON. — The  Federal  Government  shall 

25  not  take  an  agency  action  affecting  privately  owned  prop- 
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1  erfy  or  nonfederally  owned  property  under  this  Act  which 

2  results  in  diminishment  of  value  of  any  portion  of  that 

3  property  by  20  percent  or  more  unless  compensation  is 

4  offered  in  accordance  with  this  section. 

5  "(b)  Compensation  for  Use  or  Limitation  on 

6  Use. — The  agency  or  agencies  that  take  an  agency  action 

7  that  exceeds  the  amount  provided  in  subsection  (a)  shall 

8  compensate  the  private  property  owner  for  the  otherwise 

9  la^vful  use  or  limitation  on  the  otherwise  lawful  use  in  the 

0  amount  of  the  diminution  in  value  of  the  portion  of  that 

1  property  resulting  from  the  use  or  limitation  on  use.  If 

2  the  diminution  in  value  of  a  portion  of  that  property  is 

3  greater  than  50  percent,  at  the  option  of  the  owner,  the 

4  agency  or  agencies  shall  buy  that  portion  of  the  properly 

5  and  shall  pay  fair  market  value  based  on  the  value  of  the 

6  property  before  the  use  or  limitation  on  use  was  imposed. 

7  Compensation  paid  shall  reflect  the  duration  of  the  use 

8  or  limitation  on  use  necessary  to  achieve  the  purposes  of 

9  this  Act. 

20  "(c)  Request  of  Owner.— An  owner  seeking  com- 

21  pensation  under  this  section  shall  make  a  written  request 

22  for  compensation  to  the  agency  implementing  the  agency 

23  action.  The  request  shall,  at  a  minimum,  identify  the  af- 

24  fected  portion  of  the  property,  the  nature  of  the  use  or 

25  limitation,  and  the  amount  of  compensation  claimed.  No 
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1  such  request  may  be  made  later  than  one  year  after  the 

2  owner  receives  actual  notice  that  the  use  of  property  has 

3  been  limited  by  an  agency  action. 

4  "(d)   Negotiations. — The   agency  may  negotiate 

5  with  that  owner  to  reach  agreement  on  the  amount  of  the 

6  compensation  and  the  terms  of  any  agreement  for  pay- 

7  ment.  If  such  an  agreement  is  reached,  the  agency  shall 

8  promptly  pay  the  OAvner  the  amount  agreed  upon.  An 

9  agreement  under  this  section  may  include  a  transfer  of 

10  the  title  or  an  agreement  to  use  the  property  for  a  Umited 

1 1  period  of  time. 

12  "(e)  Choice  op  Remedies. — If,  not  later  than  180 

13  days  after  the  written  request  is  made,  the  parties  have 

14  not  reached  an  agreement  on  compensation,  the  owner 

15  may  elect  binding  arbitration  or  seek  compensation  due 

16  under  this  section  in  a  civil  action. 

17  "(f)  Arbitration. — The  procedures  that  govern  the 

18  arbitration  shall,  as  nearly  as  practicable,  be  those  estab- 

19  Ushed  under  title  9,  United  States  Code,  for  arbitration 

20  proceedings  to  which  that  title  applies.  An  award  made 

21  in  such  arbitration  shall  include  a  reasonable  attorney's 

22  fee  and  other  arbitration  costs,  including  appraisal  fees. 

23  The  agency  shall  promptly  pay  any  award  made  to  the 

24  owner. 
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1  "(g)  CmL  Action. — ^An  owner  who  prevails  in  a  civil 

2  action  against  the  agency  pursuant  to  this  section  shall 

3  be  entitled  to,  and  the  agency  shall  be  liable  for,  the 

4  amount  of  compensation  awarded  plus  reasonable  attor- 

5  ney's  fees  and  other  litigation  costs,  including  appraisal 

6  fees.  The  court  shall  award  interest  on  the  amount  of  any 

7  compensation  ftx)m  the  time  of  the  limitation. 

8  "(h)  Source  of  Payiients. — ^Any  payment  made 

9  under  this  section  to  an  owner,  and  any  judgment  obtained 

10  by  an  owner  in  a  civil  action  under  this  section  shall,  not- 

1 1  withstanding  any  other  provision  of  law,  be  made  ftx)m  the 

12  annual  appropriation  of  the  agency  that  took  the  agency 

13  action.  If  the  agency  action  resulted  from  a  requirement 

14  imposed  by  another  agency,  then  the  agency  making  the 

15  payment  or  satisfying  the  judgment  may  seek  partial  or 

16  complete  reimbursement  from  the  appropriated  funds  of 

17  the  other  agency.  For  this  purpose  the  head  of  the  agency 

18  concerned  may  transfer  or  reprogram  any  appropriated 

19  funds  available  to  the  agency.  If  insufficient  funds  exist 

20  for  the  payment  or  to  satisfy  the  judgment,  it  shall  be 

21  the  duty  of  the  head  of  the  agency  to  seek  the  appropria- 

22  tion  of  such  funds  for  the  next  fiscal  year. 

23  "(i)  Availability  op  Appropriations. — Notwith- 

24  standing  any  other  provision  of  law,  any  obligation  of  the 
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1  United  States  to  make  am'  payment  under  this  section 

2  shall  be  subject  to  the  availability  of  appropriations. 

3  "(j)  Duty  of  Notice  to  Owners. — ^Whenever  an 

4  agency  takes  an  agency  action  limiting  the  use  of  private 

5  property  the  agency  shall  give  appropriate  notice  to  the 

6  OAvners  of  that  property  directly  affected  explaining  their 

7  rights  under  this  section  and  the  procedures  for  obtaining 

8  any  compensation  that  may  be  due  to  them  under  this  sec- 

9  tion. 

10  "(k)  Rules  of  Construction. — The  follo^ving  rules 

11  of  construction  shall  applj'^  to  this  Act: 

12  "(1)  Other  rights  preserved. — Nothing  in 

13  this  Act  shall  be  construed  to  limit  any  right  to  com- 

14  pensation   that   exists   under   the    Constitution   or 

15  under  other  laws. 

16  "(2)  Extent  of  federal  authority. — Pay- 

17  ment  of  compensation  under  this  section  (other  than 

18  when  the  property  is  bought  by  the  Federal  Grovem- 

19  ment  at  the  option  of  the  owner)  shall  not  confer 

20  any  rights  on  the  Federal  Government  other  than 

21  the  use  or  limitation  on  use  resulting  from  the  agen- 

22  cy  action  for  the  duration  so  that  the  agency  action 

23  may  achieve  the  species  conservation  purposes  of 

24  this  Act. 

25  "(1)  Definitions. — For  the  purposes  of  this  section: 
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1  "(1)    Agency. — The    term    'agency'    has    the 

2  meaning  given  that  term  in  section  551  of  title  5, 

3  United  States  Code. 

4  "(2)  Agency  action. — The  term  'agency  ac- 

5  tion' — 

6  "(A)  subject  to  subparagraph  (B),  has  the 

7  meaning  given  that  term  in  section  551  of  title 

8  5,  United  States  Code,  and 

9  "(B)  includes— 

10  "(i)   the   loss   of  use   of  property  to 

11  avoid  prosecution  under  section  11; 

12  "(ii)  a  designation  pursuant  to  section 

13  9(i)  of  privately  o\vned  property  as  critical 

14  habitat; 

15  "(iii)  the  denial  of  a  permit  under  sec- 

16  tion  10  that  restricts  the  use  of  private 

17  property; 

18  "(iv)  an  agency  action  pursuant  to  a 

19  biological    opinion   under   section    7    that 

20  would  cause  an  agency  to  restrict  the  use 

21  of  private  property; 

22  "(v)  an  agreement  under  section  6  to 

23  set  aside  property  for  habitat  under  the 

24  terms  of  an  easement  or  other  contract; 
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1  "(vi)  a  restriction  imposed  on  private 

2  property  as  part  of  a  conservation  plan 

3  adopted  by  the  Secretary  under  section  5; 

4  "(vii)  any  other  agency  action  that  re- 

5  stricts  a  legal  right  to  use  that  property, 

6  including,  the  right  to  alter  habitat;  and 

7  "(viii)  the  making  of  a  grant  of  land 

8  or  money,  to  a  public  authority  or  a  pri- 

9  vate  entity  as  a  predicate  to  an  agency  ac- 

10  tion  by  the  recipient  that  would  constitute 

11  a  limitation  if  done  directly  by  the  agency. 

12  "(3)   Fair  imarket   value. — The  term   'fair 

13  market  value'   means   the   most  probable  price   at 

14  which  property  would  change  hands,  in  a  competitive 

15  and  open  market  under  all  conditions  requisite  to 

16  fair  sale,  bet^veen  a  Avilling  buyer  and  willing  seller, 

17  neither  being  under  any  compulsion  to  buy  or  sell 

18  and  both  having  reasonable  knowledge  of  relevant 

19  facts,  prior  to  occurrence  of  the  agency  action. 

20  "(4)  Law  of  the  state. — The  term  'law  of 

21  the  State'  includes  the  law  of  a  political  subdivision 

22  of  a  State. 

23  "(5)  Limitation  on  use. — The  term  'Hmita- 

24  tion  on  use'  means  only  a  limitation  on  a  use  which 
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1  is    otherwise    permissable    under    applicable    State 

2  property  or  nuisance  laws. 

3  "(6)  Prh^ate  property,  prh^ately  owned 

4  property,    non-federal    property. — The   term 

5  'private   property',    'privately   owned    property*,    or 

6  'non-Federal    property*    means    property   which    is 

7  OAvned  by  a  person  other  than  any  Federal  entity  of 

8  government. 

9  "(7)  Property. — The  term  'property^  means 

10  land,  an  interest  in  land,  the  right  to  use  or  receive 

11  water,  and  any  personal  property  that  is  subject  to 

12  use  by  the  Federal  Government  or  to  a  restriction  on 

13  use.". 

14  sec.    102.    voluntary    cooperative    management 

15  agreements. 

16  (a)  Cooperatrte  Management  Agreement  De- 

17  fined.— Section  3  (16  U.S.C.  1532)  is  amended— 

18  (1)   by  redesignating  paragraphs   (2)   through 

19  (21)  in  order  as  paragraphs  (3),  (4),  (5),  (7),  (9), 

20  (10),  (11),  (12),  (13),  (18),  (19),  (20),  (22),  (23), 

21  (24),  (25),  (26),  (27),  and  (28);  and 

22  (2)  by  adding  after  paragraph  (5)  (as  redesig- 

23  nated  bj^  paragraph  (1)  of  this  section)  the  following 

24  new  paragraph: 
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1  "(6)  The  term  'cooperative  management  agreement' 

2  means  a  voluntary  agreement  entered  into  under  section 

3  6(b).". 

4  (b)     Voluntary     Cooperative     Management 

5  Agreements. — Section  6  (16  U.S.C.  1535)  is  amended 

6  by  striking  so  much  as  precedes  subsection  (c)  and  insert- 

7  ing  the  following: 

8  'nSEC.  6.  COOPERATION  WITH  NON-FEDERAL  PERSONS. 

9  "(a)  Generally. — In  carrying  out  the  program  au- 

10  thorized  by  this  Act,  the  Secretary  shall  cooperate  to  the 

11  maximum  extent  practicable  with  the  States  and  other 

12  non-Federal  persons.  Such  cooperation  shall  include  con- 

13  sultation  with  the  States  and  non-Federal  persons  con- 

14  eemed  before  acquiring  any  land  or  water,  or  interest 

15  therein,  for  the  purpose  of  conserving  any  endangered  spe- 

16  cies  or  threatened  species. 

17  .        "(b)  Cooperatr^  Management  Agreements. — 

18  "(1)  In  general. — The  Secretary  may  enter 

19  into  a  cooperative  management  agreement  with  any 

20  State  or  group  of  States,  political  subdivision  of  a 

21  State,  local  government,  or  non-Federal  person — 

22  "(A)  for  the  man£igement  of  a  species  or 

23  group  of  species  listed  as  endangered  species  or 

24  threatened  species  under  section  4,  a  species  or 

25  group  of  species  proposed  to  be  listed  under 

•HR  2275  IH 


108 

15 

1  section  4,  or  species  or  group  of  species  which 

2  are  candidates  for  Hsting;  or 

3  "(B)  for  the  management  or  acquisition  of 

4  an  area  which  provides  habitat  for  a  species. 

5  "(2)   Scope   of  cooperative   management 

6  agreements. — (A)     A     cooperative     management 

7  agreement  entered  into  under  this  subsection — 

8  "(i)  may  provide  for  the  management  of  a 

9  species  or  group  of  species  on  both  pubHc  and 

10  private  lands  which  are  under  the  authority, 

11  control  or  o^vnership  of  a  State  or  group  of 

12  States,   political  subdivision  of  a  State,   local 

13  government,  or  non-Federal  person  and  which 

14  are  affected  by  a  listing  determination,   pro- 

15  posed  determination,  or  proposed  candidacy  for 

16  determination;  and 

17  "(ii)  may  include  the  acquisition  or  des- 

18  ignation  of  land  as  habitat  for  species. 

19  "(B)    A    cooperative    management    agreement 

20  may  not  restrict  private  or  non-Federal  property  un- 

21  less  written  consent  to  such  restrictions  by  the  non- 
22  Federal  owner  is  given  either  to  the  Secretary  or  the 
23  State,  political  subdivision,  local  government,  or  non- 
24  Federal  person  who  is  a  party  to  the  agreement. 
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1  "(C)  The  Secretarj'^  may  grant  to  a  party  to  an 

2  agreement  the  authority  to  undertake  programs  to 

3  enhance  the  population  or  habitat  of  a  species  on 

4  federally  o^vned  lands,  except  that  such  authority 

5  shall  not  othenvise  conflict  with  other  uses  of  such 

6  land  which  are  approved  by  the  Secretary  or  author- 

7  ized  by  the  Congress. 

8  "(D)  The  Secretary  is  authorized,  in  coiyunc- 

9  tion  with  entering  into  and  as  a  part  of  any  agree- 

10  ment  under  this  section,  to  provide  funds  to  carry 

11  out  the  agreement  to  a  non-Federal  person,  as  pro- 

12  vided  in  paragraph  (11). 

13  "(3)  Notification. — Not  later  than  30  days 

14  after  submission  of  a  request  to  enter  into  a  cooper- 

15  ative  management  agreement,  the  party  submitting 

16  the  request  shall  provide  notice  of  the  request  to  any 

17  non-Federal  person  or  Federal  power  marketing  ad- 

18  ministration  that  would  be  subject  to  the  proposed 

19  cooperative  management  agreement. 

20  "(4)    Development    of    proposed   agree- 

21  MENT. — (A)  The  requesting  party  shall  develop  and 

22  submit  to  the  Secretary  a  proposed  cooperative  man- 

23  agement  agreement. 

24  "(B)  The  Secretarj'  shall  publish  in  the  Federal 

25  Register  a  notice  of  availability  and  a  request  for 
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1  public  comment  on  any  proposed  cooperative  man- 

2  agement  agreement  between  the  Secretary  and  any 

3  governmental  entity  and  shall  hold  a  public  hearing 

4  on  such  a  proposed  cooperative  management  agree- 

5  ment  in  each  county  or  parish  in  which  the  proposed 

6  agreement  would  be  in  effect. 

7  "(C)  Before  entering  into  a  cooperative  man- 

8  agement  agreement  with  another  governmental  en- 

9  tity  or  a  non-Federal  person  for  the  management  of 

10  federally  owned  land,  the  Secretary  shall  consider 

11  and  weigh  carefully  all  information  received  in  re- 

12  sponse  to  the  request  for  comment  published  under 

13  subparagraph  (B)  and  testimony  presented  in  each 

14  hearing  held  under  subparagraph  (B). 

15  "(5)    Approval    of   agreement. — (A)    Not 

16  later  than  120  days  after  the  submission  of  a  pro- 

17  posed    cooperative    management    agreement    under 

18  paragraph  (4),  the  Secretary  shall  determine  wheth- 

19  er  the  proposed  agreement  is  in  accordance  with  this 

20  subsection  and  will  promote  the  conservation  of  the 

21  species  to  which  the  proposed  agreement  applies. 

22  "(B)   The  Secretary  shall  approve  and  enter 

23  into  a  proposed  cooperative  management  agreement, 

24  if  the  Secretary  finds  that — 
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1  "(i)  the  requesting  party  has  sufficient  au- 

2  thorily  under  law  to  implement  and  carry  out 

3  the  terms  of  the  agreement; 

4  "(ii)  the  agreement  defines  an  area  that 

5  serves  as  habitat  for  the  species  or  group  of 

6  species  to  which  the  agreement  applies; 

7  "(iii)   the   agreement   adequately  provides 

8  for  the  administration  and  management  of  the 

9  identified  management  area; 

10  "(iv)  the  agreement  promotes  the  conserva- 

11  tion  of  the  species  to  which  the  agreement  ap- 

12  plies  by  committing  Federal  or  non-Federal  ef- 

13  forts  to  the  conservation; 

14  "(v)  the  term  of  the  agreement  is  of  suffi- 

15  cient  duration  to  accomplish  the  provisions  of 

16  the  agreement;  and 

17  "(vi)  the  agreement  is  adequately  funded 

18  to  carry  out  the  agreement. 

19  "(C)  No  later  than  30  days  after  entering  into 

20  a  cooperative  management  agreement  with  a  govem- 

21  mental  entity,  the  Secretary  shall  publish  in  the 

22  Federal  Register  a  notice  of  availability  of  the  terms 

23  of  such  eigreement  and  the  response  of  the  Secretary 

24  to  all  information  received  or  presented  with  respect 

25  to  the  agreement  pursuant  to  paragraph  (4)(B). 
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1  "(6)  Environmental  assessments. — Prepa- 

2  ration,   approval,   and  entering  into  a  cooperative 

3  management  agreement  under  this  subsection  shall 

4  not  be  subject  to  section  102(2)  of  the  National  En- 

5  vironmental  Policy  Act  of  1969  (42  U.S.C.  4332(2)). 

6  "(7)  No  SURPRISES. — For  any  species  or  area 

7  that  is  the   subject  of  a  cooperative  management 

8  agreement  under  this   subsection,   a   party  to   the 

9  agreement  shall  not  be  required — 

10  "(A)  to  make  any  additional  payment  for 

1 1  any  purpose,  or  to  accept  any  additional  restric- 

12  tion  on  any  parcel  of  land  available  for  develop- 

13  ment  or  land  management  under  the  agree- 

14  ment,  without  consent  of  the  party;  or 

15  "(B)  to  undertake  any  other  measure  to 

16  minimize  or  mitigate  impacts  on  the  species  in 

17  addition  to  measures  required  by  the  agreement 

18  as  estabHshed. 

19  "(8)  Effect  of  listing  of  species. — ^A  co- 

20  operative  management  agreement  entered  into  under 

21  this  subsection  shall  remain  in  effect  and  shall  not 

22  be  required  to  be  amended  if  a  species  to  which  the 

23  agreement  does  not  apply  is  determined  to  be  an  en- 

24  dangered  species  or  threatened  species  under  section 

25  4. 
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1  "(9)    Applicability    op    certain    provi- 

2  SIGNS. — Sections  5,  7,  and  9  shall  not  apply  to  those 

3  activities  of  a  party  to  a  cooperative  management 

4  agreement  which  are  conducted  in  accordance  with 

5  such  agreement. 

6  "(10)  Violations  op  agreements. — (A)  If 

7  the  Secretary  determines  that  a  party  to  a  coopera- 

8  tive  management  agreement  is  not  administering  or 

9  acting  in  accordance  with  the  agreement,  the  Sec- 

10  retaiy  shall  notify  the  party. 

11  "(B)  If  a  party  that  is  notified  under  subpara- 

12  graph  (A)  fails  to  take  appropriate  corrective  action 

13  within  a  period  of  time  determined  by  the  Secretary 

14  to  be  reasonable  (not  to  exceed  90  days  after  the 

15  date  of  the  notification) — 

16  "(i)  the  Secretary  shall  rescind  the  entire 

17  cooperative  management  agreement  or  the  ap- 

18  plicability  of  the  agreement  to  the  party  that  is 

19  the  subject  of  the  notification;  and 

20  "(ii)  beginning  on  the  date  of  the  rescis- 

21  sion — 

22  "(I)  the  entire  agreement  shall  not  be 

23  effective,  or  the  agreement  shall  not  be  ef- 

24  fective  ^vith  respect  to  the  party,  whichever 

25  is  appropriate;  and 
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1  "(U)  sections  5,  7,  and  9  shall  apply 

2  to  activities  of  the  party.". 

3  SEC.    103.    GRANTS    FOR    IMPROVING    AND    CONSERVING 

4  HABITAT  FOR  SPECIES. 

5  Section  6  (16  U.S.C.  1535),  as  amended  by  section 

6  102(b)  of  this  Act,  is  amended  by  adding  at  the  end  of 

7  subsection  (b)  the  following  new  paragraph: 

8  "(11)  Habitat  conservation  grants. — (A) 

9  The  Secretary  may,  from  amounts  in  the  account  es- 

10  tablished  by  section  13  or  fix)m  funds  appropriated 

11  for  such  purpose,  provide  a  grant  to  a  non-Federal 

12  person  (other  than  an  officer,  employee,  or  agent 

13  (acting  in  an  official  capacity)  or  a  department  or 

14  instrumentaUty  of  a  State,  municipality,  or  political 

15  subdivision  thereof)  for  the  purpose  of  conserving, 

16  preserving,  or  improving  habitat  for  any  species  that 

17  is  determined  under  section  4  to  be  an  endangered 

18  species  or  a  threatened  species. 

19  "(B)  The  Secretary  may  provide  a  grant  under 

20  this  paragraph  if  the  Secretary  determines  that — 

21  "(i)  the  property  for  which  the  grant  is 

22  provided  contains  habitat  that  significantly  con- 

23  tributes  to  the  protection  of  the  population  of 

24  the  species; 
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1  "(ii)  the  property  has  been  managed  for 

2  species  protection  for  a  period  of  time  that  has 

3  been  sufficient  to  significantly  contribute  to  the 

4  protection  of  the  population  of  the  species;  and 

5  "(iii)  the  management  of  the  habitat  ad- 

6  vances  the  interest  of  species  protection. 

7  "(C)  A  grant  made  under  this  paragraph  shall 

8  be  transferable  to  subsequent  owners  of  the  property 

9  for  which  the  grant  is  provided.". 

10  SEC.  104.  TECHNICAL  ASSISTANCE  PROGRAMS. 

11  Section  5  (16  U.S.C.  1534),  as  added  by  section  501 

12  of  this  Act  and  as  amended  by  sections  502(a),  503, 

13  504(a),  and  505  of  this  Act,  is  amended  by  adding  at  the 

14  end  the  following  new  subsection: 

15  "(m)  Technical  Assistance  Program. — 

16  "(1)  In  GENERAL. — The  Secretary  shall  initiate 

17  a  technical  assistance  program  to  provide  technical 

18  advice  and  assistance  to  non-Federal  persons  who 

19  wish  to  participate  in  achieving  the  conservation  ob- 

20  jective  for  a  species  for  which  a  conservation  goal 

21  has  been  adopted  under  this  section.  The  technical 

22  assistance   provided    shall    include    information    on 

23  habitat  needs  of  species,  optimum  management  of 

24  habitat  for  species,  methods  for  propagation  of  spe- 

25  cies,  feeding  needs  and  habits,  predator  controls, 
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1  and  any  other  information  which  a  non-Federal  per- 

2  son  may  utilize  or  request  for  the  purpose  of  eon- 

3  serving  a  species  determined  to  be  an  endangered 

4  species  or  threatened  species  or  proposed  to  be  de- 

5  termined  as  an  endangered  species  or  threatened 

6  species. 

7  "(2)  Regulations  to  provtoe  exemptions 

8  PROM  SECTION  9. — The  Secretary  shall  promulgate 

9  regulations  that  establish  exemptions  from  section  9 

10  for  any  person  who  participates  in  a  conservation 

1 1  program  under  this  subsection.". 

12  SEC.  105.  WATER  RIGHTS. 

13  Section  6  (16  U.S.C.  1535)  is  amended  by  adding 

14  at  the  end  the  foUoAving: 

15  "(j)  Water  Rights. — Nothing  in  this  Act  shall  be 

16  construed  to  supersede,  abrogate,  or  otherwise  impair  any 

17  right  or  authority  of  a  State  to  allocate  or  administer 

18  quantities  of  water  (including  boundarj''  waters).  Nothing 

19  in  this  Act  shall  be  implemented,  enforced,  or  construed 

20  to  allow  any  officer  or  agency  of  the  United  States  to  uti- 

21  lize  directly  or  indirectly  the  authorities  established  under 

22  this  Act  to  impose  any  requirement  not  imposed  by  the 

23  State  which  would  supersede,  abrogate,  condition,  restrict, 

24  or  otherwise  impair  rights  to  the  use  of  water  resources 

25  allocated  under  State  law,  interstate  water  compact,  or 
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1  Supreme  Court  decree,  or  held  by  the  United  States  for 

2  use  by  a  State,  its  poHtical  subdivisions,  or  its  citizens. 

3  The  exercise  of  authoritj'^  pursuant  to  or  in  furtherance 

4  of  this  Act  shall  not  be  construed  to  create  a  limitation 

5  on  the  exercise  of  rights  to  water  or  constitute  a  cause 

6  for  nondelivery  of  water  pursuant  to  contract  or  State 

7  law.". 

8  TITLE     II— IMPROVING    ABILITY 

9  TO    COMPLY    WITH    THE    EN- 

10  DANGERED   SPECIES  ACT  OF 

11  1973 

12  SEC.  201.  ENFORCEMENT  PROCEDURES. 

13  (a)  In  General.— Section  9(a)  (16  U.S.C.  1538(a)) 

14  is  amended — 

15  (1)  in  paragraph  (1)  by  amending  the  matter 

16  preceding  subparagraph  (A)  to  read  as  follows:  "(1) 

17  Except    as    provided    in    paragraph    (3),    section 

18  6(g)(2),  subsections  (d)(3)  and  (e)  of  section  5,  sec- 

19  tion  7(a),  and  section  10,  Avith  respect  to  any  endan- 

20  gered  species  of  fish  or  wildlife  listed  pursuant  to 

21  section  4  it  is  unla^vful  for  any  person  subject  to  the 

22  jurisdiction  of  the  United  States  to — "; 

23  (2)  in  paragraph  (2)  by  amending  the  matter 

24  preceding  subparagraph  (A)  to  read  as  follows:  "(2) 

25  Except  as  provided  in  section  6(g)(2),  subsections 
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1  (d)(3)  and  (e)  of  section  5,  and  section  10,  with  re- 

2  spect  to  any  endangered  species  of  plants  listed  pur- 

3  suant  to  section  4,  it  is  unlawful  for  any  person  sub- 

4  ject  to  the  jurisdiction  of  the  United  States  to — "; 

5  and 

6  (3)  by  adding  at  the  end  the  following  new 

7  paragraph: 

8  "(3)  Permitted  takings. — ^An  activity  of  a 

9  non-Federal  person  is  not  a  taking  of  a  species  if  the 

10  activity — 

11  "(A)  is  consistent  with  the  provisions  of  a 

12  final  conservation  plan  or  conservation  objec- 

13  tive; 

14  "(B)  complies  with  the  terms  and  condi- 

15  tions  of  an  incidental  take  permit  or  a  coopera- 

16  tive  management  agreement; 

17  "(C)  addresses  a  critical,  imminent  threat 

18  to  public  health  or  safety  or  a  catastrophic  nat- 

19  ural  event,   or  is  mandated  by  any  Federal, 

20  State,  or  local  government  agency  for  public 

21  health  or  safety  purposes;  or 

22  "(D)  is  incidental  to,  and  not  the  purpose 

23  of,  the  carrying  out  of  an  otherwise  lawful  ac- 

24  tivity  that  occurs  within  an  area  of  the  terri- 

25  torial  sea  or  exclusive  economic  zone  estabUshed 
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1  by  Proclamation  Numbered  5030,  dated  March 

2  10,   1983,   that  is  not  designated  as  critical 

3  habitat  under  section  5(i),  and  the  affected  spe- 

4  cies  is  not  a  species  of  fish.". 

5  (b)  Rewards  and  iNcroENTAL  Expenses. — Section 

6  11  (16  U.S.C.  1540)  is  amended— 

7  (1)  in  subsection  (d)(2)  by  inserting  after  "tem- 

8  porary  care  for  any"  the  following:  "endangered  spe- 

9  cies  or  threatened  species  of; 

10  (2)  in  subsection  (e)(3)  in  the  fourth  sentence 

11  by  striking  "Any  fish,  wildlife,"  and  inserting  "Any 

12  endangered  species  or  threatened  species  of  fish  or 

13  wildlife,"; 

14  (3)  in  subsection  (e)(4)(A)  by  inserting  "endan- 

15  gered  species  or  threatened  species  of  after  "All"; 

16  (4)  in  subsection  (e)(4)(B)  by  inserting  "endan- 

17  gered  species  or  threatened  speices  of  after  "im- 

1 8  porting  of  any* ' ; 

19  (5)  in  subsection  (f)  in  the  first  sentence  by  in- 

20  serting  "endangered  species  or  threatened  species 

21  of  after  "storage  of; 

22  (6)  in  subsection  (e)  by  adding  at  the  end  the 

23  following  new  paragraph: 

24  "(7)  Adoption  op  regulations. — (A)  No  in- 

25  terpretation,  policy,  guideline,  finding,  or  other  in- 
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1  formal  determination  may  be  relied  upon  by  the  Sec- 

2  retary  in  the  implementation  and  enforcement  of 

3  this  Act  unless  such  determination  has  been  the  sub- 

4  ject  of  a  proposed  rule,  subject  to  review  by  the  pub- 

5  lie  and  comment  for  a  period  of  no  less  than  60 

6  days.  Any  proposed  rule  under  this  subparagraph 

7  must  include — 

8  "(i)   a  plain-language  explanation  of  the 

9  reasons  for  and  purpose  of  the  proposed  rule; 

10  "(ii)  an  analysis  of  the  anticipated  impact 

11  of  the  proposed  rule; 

12  "(iii)  an  analysis  showing  that  the  restora- 

13  tion  benefit  of  the  proposed  rule  outweighs  any 

14  negative  conservation  impact  of  that  proposed 

15  rule; 

16  "(iv)  an  analysis  showing  that  compliance 

17  with  the  proposed  rule  is  reasonably  within  the 

18  means  of  the  State  or  the  range  nation  con- 

19  cemed;  and 

20  "(v)  a  summary  of  the  literature  reviewed 

21  and  experts  consulted  in  regard  to  the  species 

22  involved,    and   a   summary  of  the   Secretary's 

23  findings  based  on  that  review  and  consultation. 

24  "(B)  No  refusal  of  entry,  seizure  of  evidence,  or 

25  other  enforcement  action  may  take  place  under  this 
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1  Act  if  the  action  is  based  solely  on  a  notification 

2  under  the  Convention  or  on  a  resolution  of  the  Con- 

3  ference  of  the  Parties  to  the  Convention. 

4  "(C)  The  burden  is  on  the  Secretary  to  show 

5  that  a  specimen  belongs  to  a  species  which  is  deter- 

6  mined  to  be  an  endangered  species  or  threatened 

7  species  under  this  Act  or  is  included  in  an  Appendix 

8  to  the  Convention.  The  Secretary  may  not  detain  a 

9  specimen  for  longer  than  30  days  for  the  purpose  of 

10  identification.  If  the  specimen  cannot  be  positively 

11  identified   within   that   time,   then   it   shall   be   re- 

12  leased.";  and 

13  (7)  by  amending  subsection  (g)  to  read  as  fol- 

14  lows: 

15  "(g)  Citizen  Suits. — 

16  "(1)  In  general. — Except  as  provided  in  para- 

17  graph  (2),  a  civil  suit  may  be  commenced  by  any 

18  person  on  his  or  her  own  behalf,  who  satisfies  the 

19  requirements  of  the  Constitution  and  who  has  suf- 

20  fered  or  is  threatened  with  economic  or  other  injury 

21  resulting  from  the  violation,  regulation,  application, 

22  nonapplication,  or  failure  to  act — 

23  "(A)  to  eiyoin  the  United  States  or  any 

24  agency  or  official  of  the  United  States  who  is 

25  alleged  to  be  in  violation  of  any  provision  of  this 
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1  Act  or  regulation  issued  under  the  authority 

2  thereof,  if  the  violation  poses  immediate  and  ir- 

3  reparable  harm  to  a  threatened  species  or  en- 

4  dangered  species; 

5  "(B)  to  compel  the  Secretary  to  apply,  or 

6  modify  the  appUcation  of,  the  prohibitions  set 

7  forth    in    or    authorized    pursuant   to    section 

8  9(a)(1)(B)  or  4(d); 

9  "(C)  to  compel  the  Secretary  to  apply,  or 

10  modify  the  apphcation  of,  the  provisions  of  sec- 

11  tion  10(a);  or 

12  "(D)  against  the  Secretary  where  there  is 

13  alleged  a  failure  of  the  Secretary  to  perform 

14  any  act  or  duty  under  section  4(d)  which  is  not 

15  discretionary  with  the  Secretary. 

16  The  district  courts  shall  have  jurisdiction  to  enforce 

17  any  such  provision  or  regulation,  or  to  order  the 

18  Secretary  to  perform  such  act  or  duty,  as  the  case 

19  may  be. 

20  "(2)  Prerequisite  procedures. — (A)  No  ac- 

21  tion  may  be  commenced  under  paragraph  (1)(A) — 

22  "(i)  prior  to  60  days  after  written  notice  of 

23  the  alleged  violation  has  been  given  to  the  Sec- 

24  retary,   and  to  any  agency  or  official  of  the 

25  United  States  who  is  alleged  to  be  in  violation, 
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1  except  that  a  State  may  commence  an  action  at 

2  any  time; 

3  "(ii)  if  the  Secretary  has  commenced  ac- 

4  tion  to  impose  a  penalty  pursuant  to  subsection 

5  (a);  or 

6  "(iii)  if  the  United  States  has  commenced 

7  and  is  dihgently  prosecuting  a  criminal  action 

8  in  a  court  of  the  United  States  or  a  State  to 

9  redress  the  alleged  violation  of  any  such  provi- 

10  sion  or  regulation. 

11  "(B)  No  action  may  be  commenced  under  para- 

12  graph  (1)(B)  prior  to  60  days  after  written  notice 

13  has  been  given  to  the  Secretary  setting  forth  the 

14  reasons  for  applying,  or  modifying  the  application  of, 

15  the  prohibitions  with  respect  to  the  taking  of  a 

16  threatened  species. 

17  "(C)  No  action  may  be  commenced  under  para- 

18  graph  (1)(C)  prior  to  60  days  after  written  notice 

19  has  been  given  to  the  Secretary,  except  that  such  ac- 

20  tion  may  be  brought  immediately  after  such  notifica- 

21  tion  in  the  case  of  an  action  under  this  subsection 

22  respecting  an  emei^ncy  posing  a  significant  risk  to 

23  the  well-being  of  any  species  of  fish  or  wildlife  or 

24  plants. 
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1  "(3)  Venue. — ^Any  suit  under  this  subsection 

2  may  be  brought  in  the  judicial  district  in  which  the 

3  violation  occurs. 

4  "(4)  Costs. — The  court,  in  issuing  any  final 

5  order  in  any  suit  brought  pursuant  to  paragraph 

6  (1),  may  award  costs  of  litigation  (excluding  attor- 

7  ney  and  expert  witness  fees)  to  any  party,  whenever 

8  the  court  determines  such  award  is  appropriate. 

9  "(5)  Injunctive  relief. — The  injunctive  re- 

10  lief  provided  by  this  subsection  shall  not  restrict  any 

11  right  which  any  person  (or  class  of  persons)  may 

12  have  under  any  statute  or  common  law  to  seek  en- 

13  forcement  of  any  standard  or  limitation  or  to  seek 

14  any  other  relief  (including  relief  against  the  Sec- 

15  retary  or  a  State  agency). 

16  "(6)  Intervention. — ^Any  person  may  inter- 

17  vene  as  a  matter  of  right  in  any  civil  suit  brought 

18  under  this  subsection  if  such  suit  presents  a  reason- 

19  able  threat  of  economic  injury  to  such  person.  Any 

20  intervenor  under  this  paragraph  shall  have  the  same 

21  right  to  present  argument  and  to  accept  or  reject  po- 

22  tential  settlements  as  do  the  parties  to  the  suit.". 

23  SEC.  202.  REMOVING  PUNITIVE  DISINCENTIVES. 

24  Section  3(26)  (as  redesignated  by  section  102(a)(1) 

25  of  this  Act)  is  amended  to  read  as  follows: 
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1  "(26) (A)  The  term  'take'  means  to  harm,  pur- 

2  sue,  hunt,  shoot,  wound,  kill,  trap,  capture,  or  eol- 

3  leet,  or  to  attempt  to  engage  in  that  conduct. 

4  "(B)    In   subparagraph    (A),   the   term   'harm' 

5  means  to  take  a  direct  action  against  any  member 

6  of  an  endangered  species  of  fish  or  wildlife  that  ac- 

7  tually  injures  or  kills  a  member  of  the  species.". 

8  SEC.  203.  ALLOWING  NON-FEDERAL  PERSONS  TO  USE  THE 

9  CONSULTATION  PROCEDURES. 

10  Section  10(a)  (16  U.S.C.  1539(a)),  as  amended  by 

1 1  section  204(b)  of  this  Act,  is  amended  by  adding  at  the 

12  end  the  following  new  paragraph: 

13  "(3)  Voluntary  consultation. — (A)  Subject 

14  to  such  regulations  as  the  Secretary  may  issue,  any 

15  non-Federal  person  may  initiate  consultation  with 

16  the  Secretary  on  any  prospective  activity  of  the  per- 

17  son — 

18  "(i)  to  determine  if  the  activity  is  consist- 

19  ent  or  inconsistent  with  a  conservation  plan  or 

20  conservation  objective;  or 

21  "(ii)  if  the  person  determines  that  the  ac- 

22  tivity  is  inconsistent,  to  determine  whether  the 

23  activity  is  likely  to  jeopardize  the  continued  ex- 

24  istence  of  an  endangered  species  or  a  threat- 

25  ened  species,  or  to  destroy  or  adversely  modify 
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1  the  designated  critical  habitat  of  the  species  in 

2  a  manner  that  is  hkely  to  jeopardize  the  contin- 

3  ued  existence  of  the  species. 

4  "(B)    The  voluntary  consultation   process   for 

5  non-Federal  persons  authorized  by  subparagraph  (A) 

6  shall  be  conducted  in  accordance  with  the  procedures 

7  and  requirements  for  consultation  on  agency  actions 

8  set  forth  in  section  7,  except  that — 

9  "(i)  the  period  for  completion  of  the  con- 

10  sultation  shall  be  90  days  from  the  date  on 

11  which  the  consultation  is  initiated,  or  not  later 

12  than  such  other  date  as  is  mutually  agreeable 

13  to  the  Secretary  and  the  person  initiating  the 

14  consultation; 

15  "(ii)  the  person  initiating  the  consultation 

16  shall  not  be  required  to  prepare  a  biological  as- 

17  sessment  or  equivalent  document; 

18  "(iii)  neither  the  activity  for  which  the  con- 

19  sultation  process  is  sought  nor  the  consultation 

20  process  itself  shall  be  deemed  a  Federal  action 

21  for   the   purpose   of  compliance   with    section 

22  102(2)  of  the  National  Environmental  Policy 

23  Act  of  1969  (42  U.S.C.  4332(2))  or  an  agency 

24  action  for  the  purpose  of  compliance  with  the 

25  consultation  requirement  of  section  7(a)(2); 
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1  "(iv)  the  Secretary  shall  provide  the  person 

2  initiating  the  consultation  with  a  written  opin- 

3  ion  only,  unless  such  person  requests  a  permit 

4  referred  to  in  paragraph  (1)(B)  and  meets  the 

5  requirements  of  clause  (v);  and 

6  "(v)  a  permit  described  in  clause  (iv)  shall 

7  be  issued  if  the  Secretary  makes  a  finding  of — 

8  "(I)  consistency  pursuant  to  subpara- 

9  graph  (A)(i); 

10  "(11)    no  jeopardy  pursuant  to   sub- 

11  paragraph  (A)(ii);  or 

12  "(III)  jeopardy  pursuant  to  subpara- 

13  graph  (A)(ii),  but  offers  a  reasonable  and 

14  prudent  alternative  which  the  person  initi- 

15  ating  the  consultation  accepts.". 

16  SEC.  204.  PERMimNG  REQUIREMENTS  FOR  INCmENTAL 

17  TAKES. 

18  (a)  Incidental  Take  Permit  Defined. — Section 

19  3  (16  U.S.C.  1532)  is  amended  by  adding  after  paragraph 

20  (14)  (as  added  by  section  301(b)(3)  of  this  Act)  the  follow- 

21  ing  new  paragraph: 

22  "(15)  The  term  'incidental  take  permit'  means 

23  a  permit  issued  under  section  10(a)(1)(B).". 
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1  (b)  Take  Permits.— Section  10  (16  U.S.C.  1539) 

2  is  amended  by  striking  so  much  as  precedes  subsection 

3  (b)  and  inserting  the  following: 

4  "SEC.  10.  EXCEPTIONS. 

5  "(a)  Permits. — 

6  "(1)  Authority  to  issue  permits. — The  Sec- 

7  retary  may  permit,  under  such  terms  and  conditions 

8  as  the  Secretary  shall  prescribe — 

9  "(A)  any  act  otherwise  prohibited  by  sec- 

10  tion  9  undertaken  for  scientific  purposes  or  to 

11  enhance  the  propagation  or  survival  of  the  af- 

12  fected  species,  including,  but  not  limited  to — 

13  "(i)  acts  necessary  for  the  establish- 

14  ment    and    maintenance    of   experimental 

15  populations  pursuant  to  subsection  (j); 

16  "(ii)  the  public  display  or  exhibition  of 

17  living  wildlife  in  a  manner  designed  to  edu- 

18  cate,  or  which  otherwise  contributes  to  the 

19  education  of  the  public  about  the  ecological 

20  role  and  conservation  needs  of  the  affected 

21  species; 

22  "(iii)  in  the  case  of  foreign  species, 

23  acts  that  are  consistent  with  the  Conven- 

24  tion     and     with     conservation     strategies 
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1  adopted  by  the  foreign  nations  responsible 

2  for  the  conservation  of  the  species;  and 

3  "(iv)  acts  necessary  for  the  research 

4  in  and  carrying  out  of  captive  propagation; 

5  or 

6  "(B)   any  taking  otherwise  prohibited  by 

7  section  9(a)(1)(B)  if  such  taking  is  incidental 

8  to,  and  not  the  purpose  of,  the  carrying  out  of 

9  an  otherwise  lawful  activity. 

10  "(2)  Species  conservation  plans. — (A)  Ex- 

11  cept  as  provided  in  paragraph  (3),  no  permit  may  be 

12  issued  by  the  Secretary  authorizing  any  taking  re- 

13  ferred  to  in  paragraph  (1)(B)  unless  the  applicant 

14  therefor  submits  to  the  Secretary  a  species  conserva- 

15  tion  plan  that  specifies — 

16  "(i)  the  impact  on  the  species  which  will  be 

17  the   likely  result  of  the   activities  to  be  per- 

18  mitted; 

19  "(ii)  what  steps  the  applicant  can  reason- 

20  ably  and  economically  take  consistent  with  the 

21  purposes  and  objectives  of  the  activity  to  mini- 

22  mize  such  impacts,  and  the  funding  that  will  be 

23  available  to  implement  such  steps;  and 
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1  "(iii)  what  alternative  actions  to  such  tak- 

2  ing  the  applicant  considered  and  the  reasons 

3  why  such  alternatives  are  not  being  utilized. 

4  "(B)  If  the  Secretary  finds,  after  opportunity 

5  for  pubhc  comment,  with  respect  to  a  permit  apph- 

6  cation   and   the   related   species   conservation   plan 

7  thatr— 

8  "(i)  the  taking  will  be  incidental; 

9  "(ii)  the  appHcant  will,  to  the  extent  rea- 

10  sonable  and  economically  practicable,  minimize 

1 1  the  impacts  of  such  taking; 

12  "(iii)  the  apphcant  wiU  ensure  that  ade- 

13  quate  funding  for  the  plan  will  be  provided; 

14  "(iv)  the  taking  will  not  appreciably  reduce 

15  the  likelihood  of  the  survival  and  conservation 

16  of  the  species;  and 

17  "(v)  the  measures  specified  under  subpara- 

18  graph  (A)(ii)  will  be  met; 

19  and  the  Secretary  has  received  such  other  assur- 

20  ances  as  the  Secretary  may  require  that  the  plan  will 

21  be  implemented,  the  Secretary  shall  issue  the  permit. 

22  The  permit  shall  contain  such  reasonable  and  eco- 

23  nomically  practicable  terms  and  conditions  consist- 

24  ent  with  the  purposes  and  objectives  of  the  activity 

25  as  the  Secretary  deems  necessary  or  appropriate  to 
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1  cany  out  the  purposes  of  this  paragraph,  including, 

2  but  not  limited  to,  such  reporting  requirements  as 

3  the    Secretary    deems    necessary    for    determining 

4  whether  such  terms  and  conditions  are  being  com- 

5  plied  with. 

6  "(C)  The  Secretary  may  not  require  the  apph- 

7  cant,  as  a  condition  of  processing  the  apphcation  or 

8  issuing  the  permit,  to  expand  the  application  to  in- 

9  dude  land,  an  interest  in  land,  right  to  use  or  re- 

10  ceive  water,  or  a  proprietary  water  right  not  owned 

11  by  the  appUcant  or  to  address  a  species  other  than 

12  the  species  for  which  the  application  is  made. 

13  "(D)(i)  The  Secretary  shall  complete  the  proc- 

14  essing  of,  and  approve  or  deny,  any  application  for 

15  a  permit  under  paragraph  (1)(B)  within  90  days  of 

16  the  date  of  submission  of  the  apphcation  or  within 

17  such  other  period  of  time  after  such  date  of  submis- 

18  sion  to  which  the  Secretary  and  the  permit  appUcant 

19  mutually  agree. 

20  "(ii)  The  preparation  and  approval  of  a  species 

21  conservation  plan  and  issuance  of  a  permit  under 

22  paragraph  (1)(B)  shall  not  be  subject  to  section 

23  102(2)  of  the  National  Environmental  Policy  Act  of 

24  1969  (42  U.S.C.  4332(2)). 
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1  "(E)  No  additional  measures  to  minimize  and 

2  mitigate  impacts  on  a  species  that  is  a  subject  of  a 

3  permit  issued  under  paragraph  (1)(B)  shall  be  re- 

4  quired  of  a  permittee  that  is  in  compliance  with  the 

5  permit.  With  respect  to  any  species  that  is  a  subject 

6  of  such  a  permit,  under  no  circumstance  shall  a  per- 

7  mittee  in  compliance  with  the  permit  be  required  to 

8  make  any  additional  payment  for  any  purpose,  or  ac- 

9  cept  any  additional  restriction  on  any  parcel  of  land 

10  available  for  development  or  land  management  or 

11  any  water  or  water-related  right  under  the  permit, 

12  without  the  consent  of  the  permittee. 

13  "(F)(i)  For  such  activities  as  the  Secretary  de- 

14  termines  will  not  appreciably  reduce  the  chances  of 

15  survival  of  a  species,  the  Secretary  may  issue  an  in- 

16  terim  permit  to  any  applicant  for  a  permit  under 

17  this  section  that  provides  evidence  of  appropriate  in- 

18  terim  measures  that — 

19  "(I)  will  minimize  impacts  of  any  inciden- 

20  tal  taking  that  may  be  associated  with  the  ac- 

21  tivity  proposed  for  permitting;  and 

22  "(II)  are  to  be  performed  while  the  under- 

23  lying  permit   application   is   being   considered 

24  under  this  section. 
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1  "(ii)  An  interim  permit  issued  under  clause 

2  (i)- 

3  "(I)  shall  specifically  state  the  types  of  ac- 

4  tivities  that  are  authorized  to  be  carried  out 

5  under  the  interim  permit; 

6  "(II)  shall  not  create  any  right  to  the  issu- 

7  ance  of  a  permit  under  this  section; 

8  "(III)  shall  expire  on  the  date  of  the  grant- 

9  ing  or  denial  of  the  underlying  permit  applica- 

10  tion;  and 

11  "(IV)   may  be  revoked  by  the   Secretary 

12  upon  failure  to  comply  with  any  term  of  the  in- 

13  terim  permit. 

14  "(G)  The  Secretary  shall  revoke  a  permit  issued 

15  under  this  paragraph  if  he  finds  that  the  permittee 

16  is  not  complying  with  the  terms  and  conditions  of 

17  the  permit.". 

18  (c)    Multi-Species   Planning. — Section    10    (16 

19  U.S.C.  1539)  is  amended  by  adding  at  the  end  the  follow- 

20  ing  new  subsection: 

21  "(k)  Multiple  Species  Conservation  Plans. — 

22  "(1)  Development. — The  Secretary  may  as- 

23  sist  a  non-Federal  person  in  the  development  of  a 

24  plan,  to  be  known  as  a  'multiple  species  conservation 

25  plan*,  for  the  conservation  of — 
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1  "(A)  any  species  with  respect  to  which  a 

2  finding  is  made  and  a  status  review  is  com- 

3  menced  under  section  4(b)(3)(B);  and 

4  "(B)  any  other  species  that — 

5  "(i)  inhabit  the  area  covered  by  the 

6  plan;  and 

7  "(ii)  are  designated  in  the  plan  or  are 

8  within  a  taxonomic  group  designated  in  the 

9  plan. 

10  "(2)   Issuance  of  permits. — The  Secretary 

11  may  issue  a  permit  under  subsection  (a)(1)(B)  au- 

12  thorizing  the  take  described  in  section  9(a)(1)(B)  of 

13  a  species  for  which  a  multiple  species  conservation 

14  plan  is  developed  under  this  subsection,  if  the  Sec- 

15  retary,  after  providing  opportunity  for  public  com- 

16  ment  on  the  plan — 

17  "(A)  determines  that  the  plan  specifies  the 

18  information  described  in  subsection  (a)(2)(A); 

19  "(B)  makes  the  findings  described  in  sub- 

20  section  (a)(2)(B)  with  respect  to  the  permit  ap- 

21  plication  and  the  plan;  and 

22  "(C)  receives  such  assurances  as  the  Sec- 

23  retary  may  require  that  the  plan  will  be  imple- 

24  mented. 


•HR  2276  IH 


135 

42 

1  "(3)  Effect  of  listing  of  species. — ^A  mul- 

2  tiple  species  conservation  plan  developed  under  this 

3  subsection  and  a  permit  issued  with  respect  to  the 

4  plan  shall  remain  in  effect  and  shall  not  be  required 

5  to  be  amended  if  a  species  to  which  the  plan  and 

6  permit  apply  is  determined  to  be  an  endangered  spe- 

7  cies  or  a  threatened  species  under  section  4.". 

8  (d)  Foreign  Species. — Section  10(a),  as  amended 

9  by  subsection  (b)  of  this  section  and  sections  203  and 

10  205(a)  of  this  Act,  is  amended  by  adding  at  the  end  the 

1 1  follovwng  new  paragraph: 

12  "(7)  Foreign  species. — (A)  In  determining 

13  whether     to     issue     a     permit     under     subsection 

14  (a)(l)(A)(iii),  there  shall  be  a  rebuttable  presump- 

15  tion  that  the  survival  of  a  species  is  enhanced  by  the 

16  ordinary  benefit  occurring  from  the  taking  of  a  spec- 

17  imen  for  an  inherently  limited  use  in  accordance 

18  with  the  laws  and  wildlife  management  policies  of 

19  the  nation  in  which  it  is  found. 

20  "(B)  The  Secretary  may  not  refuse  to  issue  a 

21  permit  for  such  specimens  and  may  not  limit  the 

22  number  of  such  specimens  which  may  be  imported 

23  unless  he  makes  and  publishes  in  the  Federal  Reg- 

24  ister  a  finding  that  there  is  substantial  evidence  that 

25  the   detriment   resulting  from   the   taking  of  such 
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1  specimens  outweighs  the  benefit  derived,  and  subse- 

2  quently  promulgates  regulations  containing  the  limi- 

3  tation. 

4  "(C)  The  Secretary  shall  transmit  the  full  text 

5  and  a  complete  description  of  the  proposed  regula- 

6  tion  referred  to  in  the  preceding  paragraph  directly 

7  to  the  appropriate  wildlife  management  authorities 

8  of  the  nations  fix)m  which  the  specimens  are  ex- 

9  ported,  in  the  language  of  those  countries,  with  at 

10  least  180  days  allowed  for  review  and  comment.  The 

11  180-day  period  shall  be  counted  from  the  date  of  the 

12  delivery  of  the  materials  to  the  wildlife  management 

13  authority  of  each  of  the  nations. 

14  "(D)  For  the  purpose  of  this  paragraph,  the 

15  term  'inherently  limited  use'  means  scientific  coUec- 

16  tion,  live  export  for  captive  breeding,  sport  hunting, 

17  and  falconry.". 

18  SEC.  205.  GENERAL,  RESEARCH,  AND  EDUCATIONAL  PER- 

19  MTTS. 

20  (a)     In    General.— Section     10(a)     (16    U.S.C. 

21  1539(a)),  as  amended  by  sections  203  and  204(b)  of  this 

22  Act,  is  amended  by  adding  at  the  end  the  following  new 

23  paragraphs: 

24  "(4)  General  permits. — (A)  After  providing 

25  notice  and  opportunity  for  public  hearing,  the  See- 
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1  retary  may  issue  a  general  permit  imder  paragraph 

2  (1)(B)  on  a  county,  parish,  State,  regional,  or  na- 

3  tionwide  basis  for  any  category  of  activities  that  may 

4  affect  a  species  determined  to  be  an  endangered  spe- 

5  cies  or  threatened  species  if  the  Secretary  deter- 

6  mines  that  the  activities  in  the  category  are  similar 

7  in  nature,  will  cause  only  minimal  adverse  effects  on 

8  the  species  if  performed  separately,  and  will  have 

9  only  minimal  cumulative  adverse  effects  on  the  spe- 

10  cies  generally.  A  general  permit  issued  under  this 

11  paragraph  shall  specify  the  requirements  and  stand- 

12  ards  that  apply  to  an  activity  authorized  by  the  gen- 

13  eral  permit. 

14  "(B)  A  general  permit  issued  under  this  para- 

15  graph  shall  be  effective  for  a  period  to  be  specified 

16  by  the  Secretary,  but  not  to  exceed  the  5-year  period 

17  that  begins  on  the  date  of  issuance  of  the  permit. 

18  "(C)   The  Secretary  may  revoke  or  modify  a 

19  general  permit  if,  after  providing  notice  and  oppor- 

20  tunity  for  public  hearing,  the  Secretary  determines 

21  that  the  activities  authorized  by  the  general  permit 

22  have  a  greater  than  minimal  adverse  effect  on  a  spe- 

23  cies  that  is  included  in  a  list  published  under  section 

24  4(c)(1)  or  that  the  activities  are  more  appropriately 
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1  authorized  by  individual  permits  issued  under  para- 

2  graph  (1)  or  (3). 

3  "(5)   Research  on  alternative  methods 

4  AND  TECHNOLOGIES. — ^Priority  for  issuing  permits 

5  under  paragraph  (1)(A)  shall  be  accorded  to  applica- 

6  tions  for  permits  to  conduct  research,  captive  breed- 

7  ing,  or  education  on  alternative  methods  and  tech- 

8  nologies,  and  the  comparative  costs  of  the  methods 

9  and  technologies,  to  reduce  the  incidental  taking  as 

10  described  in  paragraph  (1)(B)  of  an  endangered  spe- 

11  cies  or  a  threatened  species  for  which  the  employ- 

12  ment  of  existing  methods  or  technologies  for  avoid- 

13  ance  of  the  incidental  taking  entails  significant  costs 

14  for  non-Federal  persons. 

15  "(6)    Educational    or   propagation    per- 

16  MITS. — (A)  A  permit  under  paragraph  (l)(A)(ii)  or 

17  (iv)  shall  be  issued  if — 

18  "(i)(I)  the  apphcant  holds  a  current  and 

19  valid  hcense  as  an  exhibitor  under  the  Animal 

20  Welfare  Act  (7  U.S.C.  2131  et  seq.); 

21  "(II)  in  the  case  of  a  permit  under  para- 

22  graph  (l)(A)(ii),  the  apphcant  maintains  a  pub- 

23  lie  display  or  exhibition  of  living  wildlife  de- 

24  scribed  in  that  paragraph;  and 
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1  "(HI)  viewing  of  the  public  display  or  exhi- 

2  bition  is  not  limited  or  restricted  other  than  by 

3  charging  an  admission  fee;  or 

4  "(ii)  in  the  case  of  a  permit  under  para- 

5  graph     (l)(A)(iv),     the    appUcant    has    dem- 

6  onstrated  the  ability  to  use  propagation  tech- 

7  niques  that  result  in  increases  in  the  popu- 

8  lations  of  species  held  in  captivity  for  eventual 

9  release  into  the  wild,  maintenance  of  live  speci- 

10  mens,  or  falconry  purposes. 

11  "(B)(i)  The  Secretary  shall  issue  a  permit  with- 

12  in  30  days  firom  the  effective  date  of  this  subpara- 

13  graph  to  any  quaUfied  organization  or  person  who 

14  has  demonstrated  the  ability  to  handle  or  recover 

15  species  for  a  minimum  of  15  years  or  who  has  at 

16  least  10  permits  in  the  a^regate  issued  pursuant  to 

17  this  Act  or  the  other  laws  Usted  in  subparagraph 

18  (H). 

19  "(ii)  The  Secretary  shall  issue  a  permit  within 

20  90  days  of  receipt  of  a  completed  application  from 

21  any  qualified  organization  or  person  who  currently 

22  does  not  hold  any  permit  but  who  has  demonstrated 

23  the  ability  to  handle  or  recover  species  for  a  mini- 

24  mum  of  15  years  of  who  has  received  at  least  10 

25  permits  in  the  a^regate  and  who  has  not  violated 
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1  any  terms  or  conditions  of  any  permits  previously  is- 

2  sued  pursuant  to  this  Act  or  the  laws  listed  in  sub- 

3  paragraph  (H), 

4  "(C)    A    permit    referred    to    in    paragraph 

5  (l)(A)(ii)   shall  be  for  a  term  of  not  less  than  6 

6  years. 

7  "(D)    A    permit    referred    to    in    paragraph 

8  (l)(A)(ii)  shall  also  authorize  the  permittee  to  im- 

9  port,   export,   sell,   purchase,   or  otherwise  transfer 

10  possession  of  the  affected  species. 

11  "(E)  The  Secretary  shall  revoke  a  permit  re- 

12  ferred  to  in  paragraph  (l)(A)(ii)  if  the  Secretary  de- 

13  termines  that  the  permittee — 

14  "(i)  no  longer  meets  the  requirements  of 

15  subparagraph  (A)  and  is  not  reasonably  likely 

16  to  meet  the  requirements  in  the  near  future; 

17  "(ii)  is  not  complying  with  the  terms  and 

18  conditions  of  the  permit;  or 

19  "(iii)  is  engaging  in  an  activity  likely  to 

20  jeopardize  the  continued  existence  of  the  species 

21  subject  to  the  permit. 

22  "(P)  The  Secretary  may  require  an  annual  re- 

23  port  on  the  activities  authorized  by  a  general  permit, 

24  but  may  not  require  reports  more  frequently  than 

25  annually. 
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1  "(G)   A  permit  authorized  in  this  paragraph 

2  shall  be  the  only  permit  required  for  the  activities 

3  authorized  therein,  and  may  cover  activities  for  one 

4  or  more  species  or  taxa  simultaneously. 

5  "(H)  The  authorizations  for  any  activities  per- 

6  mitted  under  this  paragraph  or  permitted  by  the 

7  Bald  Eagle  Protection  Act  (16  U.S.C.  668-668d), 

8  the  Fish  and  Wildlife  Conservation  Act  of  1980  (16 

9  U.S.C.  2901-2911),  the  Lacey  Act  Amendments  of 

10  1981   (18  U.S.C.  42;   16  U.S.C.  3371-3378),  the 

11  Marine  Mammal  Protection  Act  of  1972  (16  U.S.C. 

12  1361-1407),  the  Migratory  Bird  Conservation  Act 

13  (16  U.S.C.  715-715d),  the  Migratory  Bird  Treaty 

14  Act  (16  U.S.C.   703-712),  or  the  Wild  Bird  Con- 

15  servation  Act  of  1992  (Public  Law  102-440)  shall 

16  be  consolidated  into  a  general  permit  to  cover  all  au- 

17  thorized  activities,  notwithstanding  any  law  or  regu- 

18  lation  to  the  contrary.". 

19  (b)   Exceptions  for  Wildlife   Bred  in  Cap- 

20  TiviTY. — Section  10,  as  amended  by  section  204(c)  of  this 

21  Act,  is  amended  by  adding  at  the  end  the  following  new 

22  subsection: 

23  "(1)  Wildlife  Bred  in  Captivity. — For  the  pur- 

24  poses  of  this  Act  or  any  regulation  adopted  pursuant  to 

25  this  Act,  the  terms  'bred  in  captivity*  or  'captive-bred', 

•HR2S7S  IH 


142 

49 

1  with  respect  to  wildlife,  means  wildlife,  including  e^s, 

2  bom  or  otherwise  produced  in  captivity  from  parents  that 

3  mated  or  otherwise  transferred  gametes  in  captivity  if  re- 

4  production  is  sexual,  or  from  parents  that  were  in  captivity 

5  when  development  of  the  progeny  began,  if  development 

6  is  asexual.  Such  progeny  shall  be  considered  domestic  fish 

7  or  wildlife  for  all  purposes  and  shall  not  come  under  the 

8  provisions  and  prohibitions  of  this  Act  and  the  laws  listed 

9  in  subsection  (a)(6)(H)  unless  intentionally  and  perma- 

10  nently  released  to  the  wild.  Any  person  holding  any  fish 

11  or  wildlife  or  their  progeny  as  described  in  this  subsection 

12  must  be  able  to  demonstrate  that  such  fish  or  wildlife  do, 

13  in  fact,  qualify  under  the  provision  of  this  subsection,  and 

14  shall  maintain  and  submit  to  the  Secretary,  on  request, 

15  such  inventories,  documentation,  and  records  as  the  Sec- 

16  retary  may  by  regulation  require  as  being  reasonable  and 

17  appropriate  to  cany  out  the  purposes  of  this  subsection. 

18  Such  requirements  shall  not  unnecessarily  duplicate  the 

19  requirements  of  other  rules  and  regulations  promulgated 

20  by  the  Secretary.". 

21  SEC.  206.  MAINTENANCE  OF  AQUATIC  HABITATS  FOR  LIST- 

22  ED  SPECIES. 

23  The  Endangered  Species  Act  of  1973  (16  U.S.C. 

24  1851  et  seq.)  is  amended  by  adding  at  the  end  the  foUow- 

25  ing  new  section: 
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1  "recx)gnizing  net  benefits  to  aquatic  species 

2  "Sec.  20.  (a)  Encouraging  Net  Benefits. — In 

3  carrying  out  this  Act,  if  the  number  of  individual  members 

4  of  an  endangered  species  or  threatened  species  exiting  an 

5  aquatic  habitat  area  under  the  control,  authority  or  owner- 

6  ship  of  a  non-Federal  person  is  equal  to  or  greater  than 

7  the  number  of  individual  members  of  the  species  entering 

8  such  area,  the  Secretary  shall  not  require,  provide  for,  or 

9  reconmiend  the  imposition  of  any  restriction  or  obligation 

10  on  the  activity  of  the  non-Federal  person  in  a  manner 

1 1  which  would  require  the  non-Federal  person  to  support  the 

12  maintenance  of  any  greater  number  of  individual  members 

13  of  the  species  than  that  which  enters  such  aquatic  habitat 

14  area. 

15  "(b)     Consideration     of     Hatchery     Popu- 

16  LATIONS. — In  calculating  the  number  of  individual  mem- 

17  bers  of  a  species  entering  and  exiting  a  specific  aquatic 

18  habitat  area  pursuant  to  this  section,  the  Secretary  shall 

19  consider  hatchery  populations. 

20  "(c)  Limitations. — The  Secretary  shall  not  require, 

21  provide  for,  or  recommend  the  imposition  of  any  restric- 

22  tion  or  obligation  on  the  activity  of  any  non-Federal  per- 

23  son  in  an  aquatic  habitat  area  to  remedy  adverse  impacts 

24  on  a  species  resulting  from  activities  of  individuals  other 

25  than  the  non-Federal  person.". 
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1  SEC.  207.  COMPLIANCE  WITH  INTERNATIONAL  REQUIRE- 

2  MENTS  AND  TREATIES. 

3  (a)  Respecting  the  Sovereignty  of  Other  Na- 

4  tions. — Section  8  (16  U.S.C.  1537)  is  amended  by  adding 

5  at  the  end  the  following  new  subsection: 

6  "(e)  Encouragement  of  Foreign  Programs. — 

7  Any  action  taken  by  the  Secretary  pursuant  to  this  Act 

8  in  regard  to  a  foreign  species  which  occurs  in  a  country 

9  which  is  a  party  to  the  Convention — 

10  "(1)  shall  be  done  in  cooperation  with  the  wild- 

1 1  hfe  conservation  authorities  of  such  country;  and 

12  "(2)  shall  not  obstruct  any  wildlife  conservation 

13  program  of  such  country  unless  the  Secretary  can 

14  show,  based  on  adequate  findings  supported  by  sub- 

15  stantial  evidence,   that  the  country's  ^\^ldlife  con- 

16  servation  program  for  the  species  in  question  is  not 

17  consistent  with  the  Convention,". 

18  (b)  Compliance  With  the  Convention. — Section 

19  8A  (16  U.S.C.  1537a)  is  amended  by  adding  at  the  end 

20  the  following  new  subsections: 

21  "(f)    Nonduplication   of   Findings. — The    Sec- 

22  retary,  in  making  the  findings  required  in  paragraph  3(a) 

23  of  Article  III  of  the  Convention,  shall  limit  such  findings 

24  to  the  purpose  of  the  importation,  and  shall  not  duplicate 

25  the  findings  required  to  be  made  by  the  exporting  nation 
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1  except  for  good  cause  based  on  adequate  findings  sup- 

2  ported  by  substantial  evidence. 

3  "(g)  Relationship  of  Protective  Regulations 

4  TO  the  Con\^NTION. — In  determining  the  provisions  of 

5  protective  regulations  pursuant  to  section  4(d)  of  this  Act 
€  when  such  regulations  relate  to  a  foreign  species — 

7  "(1)  the  Secretary  may  not  prohibit  any  act 

8  that  is  permissible  under  the  Convention,  notwith- 

9  standing  Article  XIV  of  the  Convention; 

10  "(2)  the  Secretary  shall,  prior  to  publishing  a 

11  proposal  for  such  protective  regulations  in  the  Fed- 

12  eral  Register,  transmit  the  fiill  text  and  a  complete 

13  description  of  the  proposed  regulation  directly  to  the 

14  appropriate  wildlife  management  authority  of  that 

15  country,  in  the  language  of  that  country,  with  at 

16  least  180  days  allowed  for  review  and  comment,  the 

17  180  days  shall  be  counted  from  the  date  of  delivery 

18  of  the  materials  to  the  wildlife  authorities  of  the 

19  country; 

20  "(3)  such  transmission  must  be  accompanied 

21  by— 

22  "(A)  a  plain-language  explanation  of  the 

23  reasons  for  and  purpose  of  the  proposed  regula- 

24  tion; 
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1  "(B)  an  analysis  of  the  anticipated  bene- 

2  ficial  impact  or  detrimental  impact  of  the  regu- 

3  lation  on  the  economic,  social,  and  cultural  uti- 

4  lization  of  the  species,  if  any,  and  of  the  bene- 

5  ficial  or  detrimental   impact  on  the  resource 

6  management  and  conservation  programs  of  that 

7  country;  and 

8  "(C)  a  summary  of  the  literature  reviewed 

9  and  experts  consulted  by  the  Secretary  in  re- 

10  gard  to  the  species  involved,  and  a  summary  of 

11  the  Secretary's  findings  based  on  that  review 

12  and  consultation; 

13  "(4)  the  Secretary  shall  enter  into  discussions 

14  with  appropriate  wildlife  management  officials  of  the 

15  countries  to  which  he  has  sent  the  transmission  re- 

16  ferred  to  in  the  previous  paragraph,  and  if  those  of- 

17  ficials  feel  that  farther  studies  of  the  species  are  in- 

18  dicated   the   Secretary   shall   assist   in   finding  the 

19  funds  for  such  studies  and  in  carrying  out  the  stud- 

20  ies;  and 

21  "(5)  the  Seeretar}^  must  obtain  the  written  con- 

22  currence  of  all  the  nations  contacted,  and  if  such 

23  concurrence  is  not  obtained  the  Secretary  may  not 

24  issue  the  proposed  regulation  except  by  an  order 

25  submitted  to  and  approved  by  the  President.". 
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1  (c)  Conservation  of  Threatened  Species. — Sec- 

2  tion  9  (16  U.S.C.  1538),  as  amended  by  section  206  of 

3  this  Act,  is  amended  by  adding  at  the  end  the  following 

4  new  subsection: 

5  "(i)  Importation  and  Exportation. — 

6  "(1)  Lbhtation  on  importation. — The  pro- 

7  hibition  on  importation  in  subsection  (a)  of  this  sec- 

8  tion  shall  not  applj'^  to  a  specimen  of  a  threatened 

9  species  taken  for  an  inherently  limited  use  in  accord- 

10  ance  with  the  laws  of  a  foreign  nation  and  accom- 

11  panied  by  an  export  permit  issued  by  that  nation  or 

12  an  equivalent  document.   For  the  purpose  of  this 

13  subsection,  the  term  'inherently  limited  use'  means 

14  scientific  collection,  live  export  for  captive  breeding, 

15  sport  hunting,  and  falconry. 

16  "(2)  Regulations  for  shipping  under  con- 

17  vention. — (A)   The   Secretary  shall   adopt  regula- 

18  tions  regarding  the  finding  required  by  the  Conven- 

19  tion  that  live  specimens  exported  fi-om  the  United 

20  States  will  be  so  prepared  as  to  minimize  the  risk 

21  of  injury,   damage   to   health,   or  cruel   treatment. 

22  Such  regulations  shall  provide  clear,  consistent  and 

23  rehable  guidance  to  exporters. 

24  "(B)  In  any  instance  in  which  the  Secretary  be- 

25  lieves  that  a  shipment  for  export  is  not  prepared  in 
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1  accordance  with  the  regulations,  a  detailed  written 

2  notice  of  noncompliance  shall  be  issued  to  the  ex- 

3  porter.  The  notice  shall  contain  recommendations  as 

4  to  how  future  shipments  should  be  modified  in  order 

5  to  come  into  compliance  with  the  regulations.  The 

6  notice  shall  go  into  effect  30  days  after  receipt  by 

7  the  shipper,  subject  to  appeal  to  an  Administrative 

8  Law  Judge  or  a  court.  The  filing  of  an  appeal  shall 

9  toll  the  effectiveness  of  the  notice.  The  issue  of  non- 
10  compUance  may  be  appealed  as  well  as  the  issue  of 

11  the  appropriateness  of  the  recommendation  for  com- 

12  pliance.". 

13  SEC.  208.  INCENTIVES  FOR  PROTECTION  OF  MARINE  SPE- 

14  CIES. 

15  (a)  In  General.— Section  10  (16  U.S.C.  1539),  as 

16  amended  by  section  205(b)  of  this  Act,  is  amended  by  add- 

17  ing  at  the  end  the  foUoAving  new  subsection: 

18  "(m)  Incentives.— (1)  The  Secretary  shall  exempt, 

19  under  such  terms  and  conditions  as  the  Secretary  may 

20  prescribe  bj^  regulation,  any  operator  of  a  trawl  vessel  re- 

21  quired  to  use  a  turtle  excluder  device  under  regulations 

22  promulgated  under  this  Act  from  such  requirement  if  such 

23  operator  agrees  to  support  a  conservation  program  ap- 

24  proved  under  paragraph  (2)  and  such  support  is  deter- 

25  mined  to  be  appropriate  under  paragraph  (4). 
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1  "(2)  No  later  than  180  days  after  the  effective  date 

2  of  this  subsection  and  each  year  thereafter,  the  Secretary 

3  shaU— 

4  "(A)  review  all  those  programs  intended  to  con- 

5  serve  the  endangered  species  and  threatened  species 

6  of  sea  turtles  found  in  the  Gulf  of  Mexico  and  along 

7  the  Atlantic  seaboard,  including  those  programs  in- 

8  volving  protection  of  nesting  beaches  in  other  na- 

9  tions; 

10  "(B)  approve  any  such  program  determined  by 

11  the  Secretary  to  be  of  significant  benefit  to  the  re- 

12  covery  of  the  species  of  such  sea  turtles  under  this 

13  subsection;  and 

14  "(C)  publish  notice  of  such  determination  in  the 

15  Federal  Register. 

16  "(3)(A)  Any  person  or  group  of  persons  operating 

17  trawl  vessels  may  submit  in  writing  a  request  to  the  Sec- 

18  retary  for  an  exemption  under  this  subsection. 

19  "(B)  Not  later  than  60  days  after  receipt  of  such  re- 

20  quest  the  Secretary  shall  provide  such  person  or  group 

21  written  notice  of  the  issuance  or  denial  of  such  request. 

22  "(4)  The  Secretary  shall  determine  that  the  support 

23  offered  by  an  operator  in  a  ^vritten  request  submitted 

24  under  paragraph  (3)  is  appropriate  if  the  benefits  provided 

25  by  such  support  to  the  recovery  of  such  species  exceed  any 
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1  harm  to  the  recovery  of  such  species  incurred  as  a  result 

2  of  the  operator  not  using  turtle  excluder  devices  under  an 

3  exemption  provided  under  this  subsection. 

4  "(5)  The  Secretary  shall  prescribe  such  regulations 

5  as  the  Secretary  considers  necessary  and  appropriate  to 

6  cany  out  the  purposes  of  this  subsection.". 

7  (b)  iNcroENTAL  Take  Statements. — Section  7(b) 

8  (16  U.S.C.  1536(b))  is  amended  by  adding  at  the  end  of 

9  paragraph  (4)(C)(ii)  the  following:  "including  incentives 

10  to  encourage  the  support  of  conservation  programs  ap- 

1 1  proved  under  section  10(k),". 

12  TITLE  III— IMPROVING        SCI- 

13  ENTIFIC  INTEGRITY  OF  LIST- 

14  ING  DECISIONS  AND  PROCE- 

15  DURES 

16  SEC.  301.  IMPROVING  THE  VALIDITY  AND  CREDIBILnY  OF 

17  DECISIONS. 

18  (a)  Basing  Listings  on  Credible  Science. — 

19  (1)    Listing    determinations. — Subsections 

20  (a)  and  (b)   (1)  and  (2)  of  section  4  (16  U.S.C. 

21  1533)  are  amended  to  read  as  follows: 

22  "(a)  Generally. — The  Secretary  shall  by  regulation 

23  promulgated  in  accordance  with  subsection  (b)  determine 

24  whether  any  species  is  an  endangered  species  or  a  threat- 

25  ened  species  because  of  any  of  the  following  factors: 
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1  "(1)  The  present  or  threatened  loss  of  its  habi- 

2  tat. 

3  "(2)     OverutiUzation     for     commercial,     rec- 

4  reational,  scientific,  or  educational  purposes. 

5  "(3)  Disease  or  predation. 

6  "(4)  The  inadequacy  of  existing  Federal,  State, 

7  and  local  government  regulatory  mechanisms. 

8  "(5)  Other  natural  or  manmade  factors  affect- 

9  ing  its  continued  existence. 

10  "(b)  Secretarial  Determinations. — 

11  "(1)   Basis   for   determination. — (A)   The 

12  Secretary   shall    make   determinations   required   by 

13  subsection  (a)(1)  solely  on  the  basis  of  the  best  sci- 

14  entific  and  commercial  data  available  to  the  Sec- 

15  retary  after  conducting  a  review  of  the  status  of  the 

16  species  and  after  soliciting  and  fully  considering  the 

17  best  scientific  and  commercial  data  available  con- 

18  ceming  the  status  of  a  species  from  any  affected 

19  State  or  any  interested  non-Federal  person,  and  tak- 

20  ing  into  account  those  efforts  being  made  by  any 

21  State,  any  political  subdivision  of  a  State,  or  any 

22  non-Federal  person  or  conservation  organization,  to 

23  protect  such  species,  whether  by  predator  control, 

24  protection  of  habitat  and  food  supply,  or  other  con- 

25  servation  practices,  \\ithin  any  area  under  its  juris- 
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1  diction,  or  on  the  high  seas,  and  shall  accord  greater 

2  weight,  consideration,  and  preference  to  empirical 

3  data  rather  than  projections  or  other  extrapolations 

4  developed  through  modeling. 

5  "(B)  In  making  a  determination  whether  a  spe- 

6  cies  is  an  endangered  species  or  a  threatened  species 

7  under  this  section,  the  Secretary  shall  fully  consider 

8  populations  of  the  species  that  are  bred  through  pri- 

9  vate  sector,  university,  and  Federal,  State,  and  local 

10  government  breeding  programs  for  release   in  the 

11  habitat  of  the  species.  In  the  case  of  fish  species,  the 

12  bred  populations  referred  to  in  the  preceding  sen- 

13  tence  shall  include  hatchery  populations. 

14  "(2)  Consideration  op  state  recommenda- 

15  TIONS. — In   making   a   determination   pursuant   to 

16  paragraph  (1),  the  Secretary  shall  give  consideration 

17  to  species  which  have  been  identified  as  in  danger  of 

18  extinction,  or  likely  to  become  so  within  the  foresee- 

19  able  future,  by  any  State  agency  that  is  responsible 

20  for  the  conservation  of  fish  or  wildlife  or  plants.". 

21  (2)  Listing  foreign  species. — Section  4(b) 

22  (16  U.S.C.  1533(b)),  as  amended  by  subsection  (f) 

23  of  this  section,  is  amended  by  adding  at  the  end  the 

24  following  new  paragraph: 
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1  "(10)  Foreign  species. — (A)  In  determining 

2  under  subsection  (a)  whether  a  foreign  species  is  an 

3  endangered  species  or  a  threatened  species,  the  Sec- 

4  retary  shall  not  determine  that  a  species  that  is  list- 

5  ed  under  the  Convention  is  endangered  or  threat- 

6  ened  unless  he  makes  an  adequate  finding,   sup- 

7  ported  by  substantial  evidence,  that  the  Convention 

8  does  not  provide  adequate  regulation. 

9  "(B)  The  Secretary  shall,  prior  to  pubHshing  a 

10  proposal  in  the  Federal  Register  to  determine  that 

11  a  foreign  species  is  endangered  or  threatened,  trans- 

12  mit  the  full  text  and  a  complete  description  of  the 

13  proposed  listing  directly  to  the  appropriate  wildlife 

14  management  authority  of  that  nation,  in  the  lan- 

15  guage  of  that  nation,  ^vith  at  least  180  days  allowed 

16  for  review  and  comment.  The  180  days  shall  be 

17  counted  from  the  date  of  delivery  of  the  materials 

18  supporting  the  proposed  listing  to  the  wildlife  au- 

19  thorities  of  the  countrv. 

20  "(C)  Such  transmission  must  be  accompanied 

21  by— 

22  "(i)  a  plain-language  explanation  of  the  ob- 

23  jective  criteria  for  and  purpose  of  the  proposed 

24  Usting; 
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1  **(ii)  an  analysis  of  the  anticipated  bene- 

2  ficial  impact  or  detrimental  impact  of  the  list- 

3  ing  on  the  economic,  social,  and  cultural  utiliza- 

4  tion  of  the  species,  if  any,  and  of  the  beneficial 

5  or  detrimental  impact  on  the  resource  manage- 

6  ment  and  conservation  programs  of  that  nation; 

7  and 

8  "(iii)  a  summary  of  the  literature  reviewed 

9  and  experts  consulted  by  the  Secretary  in  re- 

10  gard  to  the  species  involved,  and  a  summary  of 

11  the  Secretary's  findings  based  on  that  review 

12  and  consultation. 

13  "(D)  The  Secretary  shall  enter  into  discussions 

14  with  the  appropriate  ^vildlife  management  officials  of 

15  the  nations  to  which  he  has  sent  the  transmission 

16  referred  to  in  subparagraph  (C).  If  those  officials 

17  feel  that  further  studies  of  the  species  are  indicated, 

18  the  Secretary  shall  assist  in  finding  the  funds  for 

19  such  studies  and  in  carrying  out  the  studies. 

20  "(E)   The   Secretary  must  obtain   the  written 

21  concurrence  of  all  the  nations  contacted.  If  such  con- 

22  currenee  is  not  obtained,   the   Secretary  may  not 

23  issue  the  proposed  regulation  except  by  an  order 

24  submitted  to  and  approved  by  the  President.". 
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1  (b)  Definitions.— Section  3  (16  U.S.C.  1532)  is 

2  amended — 

3  (1)  by  adding  after  paragraph  (1)  the  following 

4  new  paragraph: 

5  "(2)  The  term  'best  scientific  and  commercial 

6  data  available'  means  factual  information,  including 

7  but  not  limited  to  peer  reviewed  scientific  informa- 

8  tion  obtainable  from  any  source,  including  govem- 

9  mental    and    nongovernmental    sources,    which    has 

10  been  to  the  maximum  extent  feasible  verified  by  field 

11  testing."; 

12  (2)  by  adding  after  paragraph  (7)  (as  redesig- 

13  nated  by  section  102(a)(1)  of  this  Act)  the  following 

14  new  paragraphs: 

15  "(8)  The  term  'distinct  population  of  national 

16  interest'  means  a  distinct  population  of  a  vertebrate 

17  species  that  is  not  otherwise  an  endangered  species 

18  or  threatened  species  in  the  United  States,  Canada, 

19  or  Mexico,  but  which  because  of  its  value  to  the  Na- 

20  tion  as  a  whole  has  been  designated  by  Congress  as 

21  needing  protection  under  this  Act. 

22  "(8a)  The  term  'foreign  species'  means  a  spe- 

23  cies  naturally  occurring  outside  the  territory  of  the 

24  United  States,  but  does  not  include  any  marine  spe- 

25  cies,  any  species  having  a  significant  population  oc- 
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1  curring  in  the  wild  within  the  United  States,  or  any 

2  migratory  species  whose   migration  route   includes 

3  United  States  territory."; 

4  (3)  by  adding  after  paragraph  (13)  (as  redesig- 

5  nated  by  section  102(a)(1)  of  this  Act)  the  following 

6  new  paragraph: 

7  "(14)  The  term  'imminent  threat  to  the  exist- 

8  ence  of,  ^vith  respect  to  a  species,  means,  as  deter- 

9  mined  by  the  Secretary  under  section  4(b)(7)  or  the 

10  President  under  section  5(e)(2)  solely  on  the  basis  of 

11  the  best  scientific  and  commercial  data  available, 

12  that  there  is  a  significant  likelihood  that  the  species 

13  will  become  extinct,  or  vnW  be  placed  on  an  irrevers- 

14  ible  course  to  extinction,  during  the  2-year  period 

15  beginning  on  the  date  of  the  determination  that  the 

16  species  is  an  endangered  species  or  a  threatened  spe- 

17  cies,  unless  the  species  is  accorded  fully  the  protec- 

18  tion  available  under  this  Act  during  such  period."; 

19  (4)  by  amending  paragraph  (22)   (as  redesig- 

20  nated  by  section  102(a)(1)  of  this  Act)  to  read  as 

21  follows: 

22  "(22)   The  term  'Secretaiy'  means,  except  as 

23  otherwise  herein  provided,  the  Secretary  of  the  Inte- 

24  rior,  except  that  ^vith  respect  to  the  enforcement  of 

25  the  provisions  of  this  Act  and  the  Convention  which 
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1  pertain  to  the  importation  or  exportation  of  terres- 

2  trial  plants,  the  term  also  means  the  Secretary  of 

3  Agriculture.";  and 

4  (5)  by  amending  paragraph  (23)   (as  redesig- 

5  nated  by  section  102(a)(1)  of  this  Act)  to  read  as 

6  follows: 

7  "(23)    The    term    'species'    includes    any   sub- 

8  species  of  fish  or  Avildlife  or  plants,  and  any  distinct 

9  population  of  national  interest  of  any  species  or  ver- 
10  tebrate  fish  or  Avildlife  which  interbreeds  when  ma- 
ll ture.". 

12  (c)  Soliciting  Scientific  Information. — Section 

13  4(b)(3)  (16  U.S.C.  1533(b)(3)),  as  amended  by  sections 

14  303(a),  304(a),  305(a),  and  306  of  this  Act,  is  amended 

15  bj'^  adding  at  the  end  the  follo^ving  new  subparagraph: 

16  "(F)  Before  any  further  action  is  taken  in  ac- 

17  cordance  ^vith  this  paragraph,  the  Secretary  shall 

18  publish  in  the  Federal  Register  a  solicitation  for  fur- 

19  ther  information  regarding  the  status  of  a  species 

20  which  is  the  subject  of  a  proposed  rule  to  list  the 

21  species  as  an  endangered  species  or  threatened  spe- 

22  cies,     including     current     population,     populations 

23  trends,  current  habitat.  Federal  conservation  lands 

24  which  could  provide  habitat  for  the  species,   food 

25  sources,  predators,  breeding  habits,  captive  breeding 
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1  efforts,   commercial,   nonprofit,   avocational,   or  vol- 

2  untary  conservation  activities,  or  other  pertinent  in- 

3  formation  which  may  assist  in  making  a  determina- 

4  tion  under  this  section.  The  soHcitation  shall  give  a 

5  time  limit  within  which  to  submit  the  information 

6  which  shall  be  not  less  than  180  days.   The  time 

7  limit  shall  be  extended  for  an  additional  180  days  at 

8  the  request  of  any  person  who  submits  a  request  for 

9  such  extension  along  \vith  the  reasons  therefor.  The 

10  Secretary  in  making  the  determination  required  in 

11  this  subsection,  shall  give  equal  weight  to  the  infor- 

12  mation    submitted    in    accordance   with    this   para- 

13  graph.". 

14  (d)    Emergency   Listings. — Section   4(b)(7)    (16 

15  U.S.C.  1533(b)(7))  is  amended— 

16  (i>)  by^  striking  the  matter  preceding  subpara- 

17  graph  (A)  and  inserting  the  following: 

18  "(7)      Emergency      regulations. — Neither 

19  paragraph  (4),  (5),  or  (6)  of  this  subsection  nor  sec- 

20  tion  553  of  title  5,  United  States  Code,  shall  apply 

21  to  any  regulation  issued  by  the  Secretary  in  regard 

22  to  anj'^  emergencj'^  posing  an  imminent  threat  to  the 

23  existence  of  any  species  of  fish  or  wildlife  or  plants, 

24  but  onlv  if—";  and 
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1  (2)  by  adding  at  the  end  the  following  new  sen- 

2  tence:  "The  Secretary  may  not  delegate  the  final  de- 

3  cision  to  issue  an  emergency  regulation  under  this 

4  paragraph.". 

5  (e)  Using  Best  Data.— Section  4(b)(8)  (16  U.S.C. 

6  1533(b)(8))  is  amended  by  striking  "the  data"  and  insert- 

7  ing  "the  best  scientific  and  commercial  data". 

8  (f)  Identifying  Data  Used  for  Decisions. — Sec- 

9  tion  4(b)  (16  U.S.C.  1533(b))  is  amended  by  adding  at 

10  the  end  the  follo\ving  new  paragraph: 

11  "(9)  Publication  in  federal  register. — 

12  (A)  The  Secretary  shall  identify  and  publish  in  the 

13  Federal    Register   ^^^th    each    proposed    rule    under 

14  paragraph  (1)  or  section  5(i)  a  description  of — 

15  "(i)  all  data  that  are  to  be  considered  in 

16  making  the  determination  under  the  subsection 

17  to  which  the  proposed   rule  relates   and   that 

18  have  yet  to  be  collected  or  field  verified; 

19  "(ii)  data  that  are  necessary  to  make  de- 

20  terminations  and  that  can  be  collected  prior  to 

21  any  determination;  and 

22  "(iii)  data  that  are  necessary  to  ensure  the 

23  scientific  validity  of  the  determination,  and  each 

24  deadline  for  collecting  these  data. 
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1  "(B)  In  making  a  determination  pursuant  to 

2  paragraph  (1)   or  section  5(i),  the  Secretary  shall 

3  collect  and  consider  the  data  identified  and  described 

4  pursuant  to  subparagraph  (A)(ii). 

5  "(C)  The  Secretary  shall  identify  and  publish  in 

6  the  Federal  Register  ^vith  each  final  rule  promul- 

7  gated  under  paragraph  (1)  or  section  5(i) — 

8  "(i)  a  description  of  any  data  that  have 

9  not  been  collected  and  considered  in  the  deter- 

10  mination  to  which  the  rule  relates  and  that  are 

11  necessary  to  ensure  the  continued  scientific  va- 

12  lidity  of  the  determination;  and 

13  "(ii)  each  deadline  by  which  the  Secretary 

14  shall  collect  and  consider  the  data  in  accordance 

15  with  subparagraph  (D). 

16  "(D)  Not  later  than  the  deadline  published  by 

17  the  Secretary  pursuant  to  subparagraph  (C)(ii),  the 

18  Secretary  shall — 

19  "(i)   collect  the  data  referred  to  in  each 

20  paragraph; 

21  "(ii)  provide  an  opportunity  for  public  re- 

22  view  and  comment  on  the  data; 

23  "(iii)  consider  the  data  after  the  review 

24  and  comment;  and 
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1  "(iv)  publish  in  the  Federal  Register  the 

2  results  of  that  consideration  and  a  description 

3  of  and  schedule  for  any  actions  warranted  by 

4  the  data.". 

5  (g)  Judicial  Review.— Section  4  (16  U.S.C.  1533), 

6  as  amended  by  section  302  of  this  Act,  is  amended  by  add- 

7  ing  at  the  end  the  following  new  subsection: 

8  "(j)  Judicial  Review  of  Determinations. — ^Any 

9  determination  with  regard  to  whether  a  species  is  a  threat- 

10  ened  species  or  endangered  species  shall  be  subject  to  a 

11  de  novo  judicial  review  uith  the  court  determining  whether 

12  the  decision  is  supported  by  a  preponderance  of  the  evi- 

13  dence.". 

14  SEC.  302.  PEER  REVIEW. 

15  Section  4  (16  U.S.C.  1533)  is  amended  by  adding 

16  after  subsection  (h),  as  redesignated  by  section  507(b)(2) 

17  of  this  Act,  the  following  new  subsection: 

18  "(i)  Peer  Review  Requirement. — 

19  "(1)  Definitions. — In  this  subsection: 

20  "(A)  The  term  'action'  means — 

21  "(i)  the  determination  that  a  species 

22  is  an  endangered  species  or  a  threatened 

23  species  under  subsection  (a); 

24  "(ii)    the    determination   under    sub- 

25  section  (a)  that  an  endangered  species  or 
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1  a  threatened  species  be  removed  from  any 

2  list  published  under  subsection  (c)(1); 

3  "(iii)   the  designation,  or  revision  of 

4  the  designation,  of  critical  habitat  for  an 

5  endangered  species  or  a  threatened  species 

6  under  section  5(i);  and 

7  "(iv)   the   determination   that   a   pro- 

8  posed  action  is  likely  to  jeopardize  the  con- 

9  tinned  existence  of  a  listed  species  and  the 
10  proposal  of  anj^  reasonable  and  prudent  al- 
ii tematives  b}'  the  Secretary  under  section 

12  7(b)(3). 

13  "(B)  The  term  'qualified  individual'  means 

14  an  individual  Avith  expertise  in  the  biological 

15  sciences — 

16  "(i)  who  is  by  virtue  of  advanced  edu- 

17  cation,  training,  or  avocational,  academic, 

18  commercial,  research,  or  other  experience 

19  competent  to  review  the  adequacy  of  any 

20  scientific  methodology  supporting  the  ac- 

21  tion,  the  validity  of  any  conclusions  drawn 

22  from  the  supporting  data,   and  the  com- 

23  petencj'^  of  the  individual  who  conducted 

24  the  research  or  prepared  the  data; 
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1  "(ii)  who  is  not  otherwise  employed  by 

2  or  under  contract  to  the  Secretary  of  the 

3  Interior;  and 

4  "(iii)  who  has  not  participated  in  the 

5  hsting  decision. 

6  "(2)  List  op  peer  reviewers. — In  order  to 

7  provide  a  substantial  list  of  individuals  who  on  a  vol- 

8  untary  basis  are  available  to  participate  in  peer  re- 

9  view  actions,  the  Secretary  shall,  through  the  Fed- 

10  eral    Register,    through    scientific    and    commercial 

11  journals,    and   through    the    National   Academy   of 

12  Sciences  and  other  such  institutions,  seek  nomina- 

13  tions  of  persons  who  agree  to  peer  review  action 

14  upon  appointment  by  the  Secretary. 

15  "(3)  Appointment  of  peer  reviewers. — Be- 

16  fore  any  action  shall  become  final,   the   Secretary 

17  shall  appoint,  fi-om  among  the  list  prepared  in  ac- 

18  cordance  with  paragraph  (2),  not  more  than  2  quali- 

19  fied  individuals  who  shall  review,  and  report  to  the 

20  Secretary  on,  the  scientific  information  and  analyses 

21  on  which  the  proposed  action  is  based.  The  Governor 

22  of  each  State  in  which  the  species  is  located  that  is 

23  the  subject  of  the  proposal,  may  appoint  up  to  2 

24  quahfied  individuals  to  conduct  peer  review  of  the 

25  action.  If  any  individual  declines  the  appointment, 
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1  the  Secretary  or  the  Governor  shall  appoint  another 

2  individual  to  conduct  the  peer  review. 

3  "(4)  Data  provtoed  to  peer  reviewer. — 

4  The  Secretary  shall  make  available  to  each  person 

5  conducting   peer    review    all    scientific    information 

6  available  regarding  the  species  which  is  the  subject 

7  of  the  peer  review.  The  Secretary  shall  not  indicate 

8  to  a  peer  reviewer  the  name  of  any  person  that  sub- 

9  mitted  a  petition  for  listing  or  delisting  that  is  re- 

10  viewed  by  the  reviewer. 

11  "(5)  Opinion  of  peer  reviewers. — The  peer 

12  reviewer  shall  give  his  or  her  opinion  with  regard  to 

13  any  technical  or  scientific  deficiencies  in  the  pro- 

14  posal,  whether  the  methodology  and  analysis  sup- 

15  porting  the  petition  conform  to  the  standards  of  the 

16  academic  and  scientific  community,  and  whether  the 

17  proposal  is  supported  by  sufficient  credible  evidence. 

18  "(6)    Publication    of    peer    review    re- 

19  port. — The  Secretary  shall  publish  with  any  final 

20  regulation  implementing  an  action  a  summary  of  the 

21  report  of  the  peer  review  panel  noting  points  of  dis- 

22  agreement  between  peer  reviewers,  if  any,  and  the 

23  response  of  the  Secretary  to  the  report.". 
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1  gBC.  SOS.  MAKING  DATA  PUBUC. 

2  (a)    Public   Data.— Section   4(b)(3)    (16    U.S.C. 

3  1533(b)(3)),  as  amended  by  sections  304(a),  305(a),  and 

4  306  of  this  Act,  is  amended  by  adding  at  the  end  the  fol- 

5  lowing  new  subparagraph: 

6  "(E)(i)  All  data  or  information  considered  by 

7  the  Secretary  in  making  the  determination  to  list  as 

8  provided  in  this  section,  shall  be  considered  public 

9  information  and  shall  be  subject  to  section  552  of 

10  title  5,  United  States  Code  (commonly  referred  to  as 

11  the  'Freedom  of  Information  Act')  unless  the  Sec- 

12  retary,  for  good  cause,  determines  that  the  informa- 

13  tion  must  be  kept  confidential.  The  burden  shall  be 

14  on  the   Secretary  to   prove   that  such   information 

15  shall   be   confidential   and   such   decision   shall   be 

16  reviewable  by  a  district  court  of  competent  jurisdic- 

17  tion,  which  shall  review  the  decision  in  chambers. 

18  Good  cause  can  include  that  the  information  is  of  a 

19  proprietary  nature  or  that  release  of  the  location  of 

20  the  species  may  endanger  the  species  further. 

21  "(ii)  The  Secretary  shall  minimize  releasing  the 

22  identification  of  particular  private  property  as  habi- 

23  tat  for  a  species  which  is  determined  to  be  an  endan- 

24  gered  species  or  threatened  species  or  proposed  to  be 

25  determined  to  be  an  endangered  species  or  threat- 

26  ened  species,  unless  the  Secretary  first  notifies  the 
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1  owner  thereof  and  receives  his  or  her  consent,  or  the 

2  information  is  otherwise  public  information.". 

3  (b)  Public  Hearings.— Section  4(b)  (16  U.S.C. 

4  1533(b))  is  amended— 

5  (1)  in  paragraph  (5)  (as  amended  by  section 

6  305(b)  of  this  Act)  by  adding  at  the  end  the  foUow- 

7  ing  new  subparagraph: 

8  "(E)  promptly  hold  at  least  1  hearing  in  each 

9  State  in  which  the  species  proposed  for  determina- 
10  tion  as  an  endangered  species  or  a  threatened  spe- 
ll cies  is  believed  to  occur,  and  in  a  location  that  is  as 

12  close  as  possible  to  the  center  of  the  habitat  of  such 

13  species  in  such  State.";  and 

14  (2)  in  paragraph  (6)  by  amending  all  that  pre- 

15  cedes  subparagraph  (B)  to  read  as  follows: 

16  "(6)  Publication  op  determination. — (A) 

17  Within  the  one-year  period  beginning  on  the  date  on 

18  which  general  notice  is  published  in  accordance  with 

19  paragraph  (5)(A)(i)  regarding  a  proposed  regulation, 

20  the  Secretary  shall  publish  in  the  Federal  Register, 

21  if  a  determination  as  to  whether  a  species  is  an  en- 

22  dangered  species  or  a  threatened  species  is  involved, 

23  either — 

24  "(i)  a  final  regulation  to  implement  such 

25  determination, 
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1  "(ii)  a  final  regulation  to  implement  such 

2  revision  or  a  finding  that  such  revision  should 

3  not  be  made, 

4  "(iii)  notice  that  such  one-year  period  is 

5  being  extended  under  subparagraph  (B)(i),  or 

6  "(iv)  notice  that  the  proposed  regulation  is 

7  being  withdrawn  under  subparagraph    (B)(ii), 

8  together  Avith  the  finding  on  which  such  with- 

9  drawal  is  based.". 

10  (c)  Notice  of  Hearings. — Section  14  is  amended 

11  to  read  as  follows: 

12  "SEC.  14.  NOTICE  OF  HEARD4GS. 

13  "Except  as  otherwise  provided  by  this  Act,  the  Sec- 

14  retary  shall  provide  notice  of  any  hearing  or  other  public 

15  meeting  at  which  public  comment  is  accepted  under  this 

16  Act  by  publication  in  the  Federal  Register  and  in  a  news- 

17  paper  of  general  circulation  in  the  location  of  the  hearing 

18  or  meeting  at  least  30  days  prior  to  the  hearing  or  meet- 

19  ing.". 

20  SEC.   304.   IMPROVING  THE   PETITION  AND   DESIGNATION 

21  PROCESSES. 

22  (a)  Petitions  To  List.— Section  4(b)(3)  (16  U.S.C. 

23  1533(b)(3))  is  amended  to  read  as  follows: 

24  "(3)  Petitions. — (A)  A  petition  submitted  to 

25  the  Secretary  asserting  that  a  species  is  a  threat- 
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1  ened  species  or  endangered  species  and  requesting 

2  that  the  Secretary  make  a  determination  to  that  ef- 

3  feet  shall  contain  at  a  minimum  the  following: 

4  "(i)  Information  on  the  current  population 

5  and  range  of  the  species. 

6  "(ii)  Any  information  on  efforts  to  field 

7  test  the  population  estimates  on  the  species. 

8  "(iii)  If  literature  from  scientific  or  other 

9  journals,  dissertations  or  other  such  scientific 

10  wTi tings  of  another  person  are  submitted,  they 

11  must  be  accompanied  by  an  affidavit  that  the 

12  literature  or  writings  have  been  peer  reviewed 

13  along  Avith  the  names  of  the  persons  performing 

14  the  peer  review, 

15  "(iv)  The  qualifications  of  any  person  as- 

16  serting  expertise  on  the  species  or  status  of  the 

17  species. 

18  "(v)  Information  about  the  demonstrated 

19  habitat  needs  of  the   species,   along  with   the 

20  knoAvn  occupied  habitat  of  the  species. 

21  "(vi)  Kno\vn  causes  of  the  species  decline. 

22  "(B)  Petitions  to  add  a  species  to,  or  to  remove 

23  a  species  from,  either  of  the  lists  published  under 

24  subsection  {c)(l)  shall  be  submitted  in  accordance 

25  with  section  553(e)  of  title  5,  United  States  Code. 
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1  The  Secretary  may  commence  a  review  of  the  status 

2  of  the  species  concerned  consistent  with  the  prior- 

3  ities  set  by  the  Secretary  for  the  listing  of  species. 

4  The   Secretary  shall  promptly  publish  any  finding 

5  made  under  this  subparagraph  in  the  Federal  Reg- 

6  ister.". 

7  (b)  Conforming  Amendments. — Section  4(g),  as 

8  redesignated  by  section  507(b)(2),  is  amended — 

9  (1)  by  striking  paragraph  (2);  and 

10  (2)  by  redesignating  paragraphs  (3)  and  (4)  in 

11  order  as  paragraphs  (2)  and  (3). 

12  SEC.  305.  GREATER  STATE  INVOLVEMENT. 

13  (a)  State  Consultation  on  Petitions. — Section 

14  4(b)(3)  (16  U.S.C.  1533(b)(3)),  as  amended  by  section 

15  304(a)  of  this  Act,  is  amended  by  adding  after  subpara- 

16  graph  (B)  the  following  subparagraph: 

17  "(C)  At  the  time  the  review  provided  in  sub- 

18  paragraph  (B)  is  commenced — 

19  "(i)  the  Secretary  shall  contact  the  Gov- 

20  emor  of  each  State  in  which  the  proposed  spe- 

21  cies  is  located  and  shall  solicit  from  the  Gov- 

22  emor  information  about  the  action  requested  in 

23  the  petition  in  that  State  necessary  to  render  a 

24  decision  and  shall  solicit  the  advice  of  the  Gov- 

25  emor  on  whether  the  status  of  species  merits 
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1  the  action  petitioned  for,  and  if  the  Governor 

2  advises  that  the  petition  action  is  not  warranted 

3  and  thereafter  the  Secretary  proceeds  with  the 

4  action,  the  Secretary  shall  have  the  burden  of 

5  showing  that  the  information  submitted  by  the 

6  Governor  is  incorrect  and  that  the  action  is 

7  warranted;  and 

8  "(ii)  the  Secretary  shall,  to  the  maximum 

9  extent  feasible,  require  by  field  testing,  the  ver- 

10  ification  of  the  information  presented  regarding 

1 1  the  status  of  the  species.". 

12  (b)    Regulations    To    Implement    Determina- 

13  TIONS.— Section    4(b)(5)     (16    U.S.C.     1533(b)(5))    is 

14  amended  to  read  as  follows: 

15  "(5)  Notice  required. — ^With  respect  to  any 

16  regulation  proposed  by  the  Secretary  to  implement  a 

17  determination  referred  to  in  subsection  (a)(1)  of  this 

18  section,  the  Secretary  shall — 

19  "(A)  not  less  than  90  days  before  the  ef- 

20  feetive  date  of  the  regulation — 

21  "(i)  pubHsh  a  general  notice  and  the 

22  complete  text  of  the  proposed  regulation  in 

23  the  Federal  Register,  and 

24  "(ii)  give  actual  notice  of  the  proposed 

25  regulation  (including  the  complete  text  of 
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1  the  regulation)   to  the   Governor  of  each 

2  State  in  which  the  species  is  beUeved  to 

3  occur,  and  to  each  county,  or  equivalent  ju- 

4  risdiction  in  which  the  species  is  believed 

5  to  occur,   and  consult  with  such  agency, 

6  and  each  such  jurisdiction,  thereon; 

7  "(B)  in  cooperation  with  the  Secretary  of 

8  State,  give  notice  of  the  proposed  regulation  to 

9  each  foreign  nation  in  which  the  species  is  be- 

10  Ueved  to  occur  or  whose  citizens  harvest  the 

11  species  on  the  high  seas,  and  consult  with  such 

12  nation  thereon; 

13  "(C)  give  notice  of  the  proposed  regulation 

14  to  any  person  who  requests  such  notice,  any 

15  person  who  has  submitted  additional  data,  each 

16  State  and  local  government  within  which  the 

17  species  is  believed  to  occur  or  which  is  likely  to 

18  experience  any  effects  of  any  measures  to  pro- 

19  tect  the  species  under  this  Act,  and  such  profes- 

20  sional  scientific  organizations  as  the  Secretary 

21  deems  appropriate;  and 

22  "(D)  publish  a  summary  of  the  proposed 

23  regulation  in  a  newspaper  of  general  circulation 

24  in  each  area  of  the  United  States  in  which  the 

25  species  is  believed  to  occur.". 
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1  (c)  State  Consultation  on  Final  Determina- 

2  TION. — Section  4(h),  as  redesignated  by  section  507(b)(2) 

3  of  this  Act,  is  amended  to  read  as  follows: 

4  "(h)  Submission  to  State  Agency  of  Justifica- 

5  TION  FOR  Regulations  Inconsistent  With  State 

6  Agency's  Comments  or  Petition. — If,  in  the  case  of 

7  any  regulation  proposed  by  the  Secretary  under  the  au- 

8  thority  of  this  section,  a  State  agency  which  consulted  with 

9  the  Secretary  in  accordance  with  subsection  (b)(5)(A)(ii) 

10  of  this  section  files  comments  disagreeing  with  all  or  part 

11  of  the  proposed  regulation,  the  Secretary  shall  not  issue 

12  a  final  regulation  which  is  in  conflict  with  such  comments 

13  until  the  Secretary  further  consults  with  the  President,  or 

14  if  the  Secretary  fails  to  adopt  a  regulation  pursuant  to 

15  an  action  petitioned  by  a  State  agency  under  subsection 

16  (b)(3)  of  this  section,  the  Secretary  shall  submit  to  the 

17  State  agency  a  written  justification  for  the  failure  of  the 

18  Secretary  to  adopt  regulations  consistent  with  the  agen- 

19  cy's  comments  or  petition.". 

20  SEC.  306.  MONITORING  THE  STATUS  OF  SPECIES. 

21  Section  4(b)(3)  (16  U.S.C.  1533(b)(3)),  as  amended 

22  by  sections  304(a)  and  305(a)  of  this  Act,  is  amended  by 

23  adding  after  subparagraph   (C)   the  following  subpara- 

24  graph: 
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1  "(D)  The  Secretary  shall  implement  a  system 

2  to  monitor  effectively  the  status  of  all  species  with 

3  respect  to  which  a  finding  is  made  that  the  peti- 

4  tioned  action  is  warranted  but  precluded  by  propos- 

5  als  to  determine  whether  any  species  is  an  endan- 

6  gered  species  or  a  threatened  species  and  progress  is 

7  being  made  to  add  qualified  species  to  the  list  pub- 

8  lished  under  subsection  (c)  and  to  remove  from  lists 

9  published  under  that  subsection  species  for  which 

10  protection  of  this  Act  is  no  longer  necessary,  and 

11  shall  make  prompt  use  of  the  authority  under  para- 

12  graph  (7)  to  prevent  a  significant  risk  to  the  well 

13  being  of  any  such  species.". 

14  SEC.  307.  PETITIONS  TO  DEUST  SPECIES. 

15  Section  4(b)(3)  (16  U.S.C.  1533(b)(3)),  as  amended 

16  by  sections  301(a)  and  (c),  303(a),  304(a),  305(a),  and 

17  306  of  this  Act,  is  further  amended  by  adding  at  the  end 

18  the  following  new  subparagraphs: 

19  "(G)  Any  person  may  submit  to  the  Secretary 

20  a  petition  to  revise  a  previous  determination  by  the 

21  Secretary  under  this  Act  that  a  species  is  an  endan- 

22  gered  species  or  threatened  species  and  to  remove 

23  the  species  from  a  list  published  under  subsection 

24  (c),  on  the  basis  that — 
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1  "(i)  new  data  or  a  reinterpretation  of  prior 

2  data  indicates  that  the  previous  determination 

3  was  in  error; 

4  "(ii)  the  species  is  extinct;  or 

5  "(iii)  the  population  level  target  estabUshed 

6  for  the  species  in  a  conservation  plan  under  sec- 

7  tion  5(c)(3)(C)(vii)  has  been  achieved. 

8  "(H)  Not  later  than  90  days  after  receiving  a 

9  petition  under  subparagraph  (D)  for  a  species,  the 

10  Secretary  shall  publish — 

11  "(i)  a  proposed  regulation  to  revise  a  pre- 

12  vious  determination  for  the  species  and  to  re- 

13  move  the  species  from  a  Ust  published  under 

14  subsection  (c)  on  a  basis  set  forth  in  subpara- 

15  graph  (G);  or 

16  "(ii)  a  finding  that  such  a  basis  for  the  ac- 

17  tion  requested  by  the  petition  does  not  exist.". 

18  TITLE  IV— RECOGNIZING  OTHER 

19  FEDERAL  ACTION,  LAWS,  AND 

20  MISSIONS 

21     SEC.  401.  BALANCE  ESA  WITH  OTHER  LAWS  AND  MISSIONS. 

22  (a)   Federal  Agency  Actions. — Section   7   (16 

23  U.S.C.  1536)  is  amended  by  amending  the  matter  preced- 

24  ing  subsection  (b)  to  read  as  follows: 
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1  '^EC.  7.  INTERAGENCY  COOPERATION. 

2  "(a)  Federal  Agency  Actions  and  Consulta- 

3  TIONS. — 

4  "(1)  Programs  administered  by  the  sec- 

5  retary  of  the  interior. — The  Secretary  shall  re- 

6  view  other  programs  administered  by  the  Secretary 

7  and  utilize  such  programs  in  furtherance  of  the  pur- 

8  poses  of  this  Act.  Except  as  provided  in  section  5(d), 

9  (e),  and  (i),  all  other  Federal  agencies  shall,  consist- 

10  ent  with  their  primary  missions  and  in  consultation 

1 1  with  and  with  the  assistance  of  the  Secretary,  utilize 

12  their  authorities  in  furtherance  of  the  purposes  of 

13  this  Act  by  carrying  out  programs  for  the  conserva- 

14  tion  of  endangered  species  and  threatened  species 

15  listed  pursuant  to  section  4. 

16  "(2)    Programs   administered    by    other 

17  agencies. — Except  as  provided  in  section  5(d)  and 

18  (e),  each  Federal  agency  shall  ensure  that  any  action 

19  authorized,  funded,  or  carried  out  by  such  agency 

20  (hereinafter  in  this  section  referred  to  as  an  'agency 

21  action')  is  not  likely  to  jeopardize  the  continued  ex- 

22  istence  of  any  endangered  species  or  threatened  spe- 

23  cies  or  destroy  or  adversely  modify  any  habitat  that 

24  is  designated  by  the  Secretary  as  critical  habitat  of 

25  the  species  in  a  manner  that  is  likely  to  jeopardize 

26  the  continued  existence  of  the  species.  In  the  case  of 
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1  any  agency  action  that  the  agency  has  determined  is 

2  subject  to  this  paragraph  and  that  is  Hkely  to  sig- 

3  nificantly  and  adversely  affect  an  endangered  species 

4  or  a  threatened  species,  the  Federal  agency  shall  ful- 

5  fill  the  requirements  of  this  paragraph  in  consulta- 

6  tion  with  and  with  the  assistance  of  the  Secretary. 

7  As  provided  in  section  5(d)(2),  each  Federal  agency 

8  may  initiate  consultation  with  the  Secretary  to  re- 

9  ceive  guidance  from  the  Secretary  on  the  consistency 

10  of  its  action  with  the  conservation  objective  or  con- 

11  servation  plan  for  such  species  developed  pursuant 

12  to  section  5,  with  an  incidental  take  permit  for  such 

13  species  issued  pursuant  to  section  10(a),  or  with  a 

14  cooperative  management  agreement  concerning  such 

15  species  executed  pursuant  to  section  6(b).  In  fulfiU- 

16  ing  the  requirements  of  this  paragraph  each  agency 

17  shall  use  the  best  available  scientific  and  commercial 

18  data,  shall  consider  expert  opinion  and  any  reason- 

19  able  and  prudent  alternatives  developed  under  sub- 

20  section  (b)(3)(A),  and  shall  render  the  decision  of 

21  the  agency  in  a  manner  consistent  with  the  obliga- 

22  tions  and  responsibilities  of  the  agency  under  each 

23  applicable  law  and  treaty. 

24  "(3)  Involvement  of  applicants  for  fed- 

25  eral  approvals. — Subject  to  such  guidelines  as 
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1  >      the  Secretary  may  establish,  a  Federal  agency  shall 

2  consult  with  the  Secretary  on  any  prospective  agency 

3  action  at  the  request  of,  with  the  involvement  of, 

4  and  in  cooperation  with,  the  prospective  permit  or  h- 

5  cense  applicant  if  the  applicant  has  reason  to  believe 

6  that  an  endangered  species  or  a  threatened  species 

7  may  be  present  in  the  area  affected  by  his  project, 

8  that  the  project  is  inconsistent  with  the  conservation 

9  objective  or  plan  for  such  species  developed  pursuant 
10  to  section  5,  an  incidental  take  permit  for  such  spe- 
ll cies  issued  pursuant  to  section  10(a),  or  a  coopera- 

12  tive  management  agreement  for  such  species  exe- 

13  cuted  pursuant  to  section  6(b),  and  that  implemen- 

14  tation  of  such  action  will  likely  affect  such  species. 

15  "(4)  Conferring  on  candidate  species. — 

16  Each  Federal  agency  shall  confer  with  the  Secretary 

17  on  any  agency  action  which  is  likely  to  jeopardize 

18  the  continued  existence  of  any  species  proposed  to  be 

19  listed  under  section  4  or  to  destroy  or  adversely 

20  modify  any  habitat  that  is  proposed  to  be  designated 

21  by  the  Secretary  as  critical  habitat  of  such  a  species 

22  in  a  manner  that  is  likely  to  jeopardize  the  contin- 

23  ued  existence  of  the  species.  This  paragraph  does 

24  not  require  a  Umitation  on  the  commitment  of  re- 

25  sources  as  described  in  subsection  (d). 
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1  not  require  a  limitation  on  the  commitment  of  re- 

2  sources  as  described  in  subsection  (d). 

3  "(5)  Limitations  on  modifications  to  land 

4  MANAGEMENT. — Notwithstanding   any   other   provi- 

5  sion  of  this  Act,  the  authority  in  this  Act  shall  not 

6  be  construed  to  authorize  or  form  the  basis  for  any 

7  Federal  agency  to  modify  a  land  management  plan, 

8  policy,   standard,   or  guideline  or  water  allocation 

9  plan  unless  a  determination  has  been  made  under 

10  section  4  that  a  species  is  threatened  or  endangered. 

11  Notwithstanding  any  other  law  or  regulation,  man- 

12  agement  plans,  practices,  policies,  projects,  or  guide- 

13  lines,  including  management  plans  which,  as  of  Oc- 

14  tober  1,  1995,  are  subject  to  modification  pending 

15  completion  of  a  final  environmental  impact  state- 

16  ment,  shall  not  be  amended  for  the  purpose  of  main- 

17  taining  viable  populations  of  native  and  desired  non- 
18  native  species  unless  it  is  determined  under  this  Act 

19  that  current  practices  are  hkely  to  jeopardize  the 

20  continued  existence  of  the  species.". 

21  (b)    Resolving   Conflicts   Between   Federal 

22  Agencies. — Section  7(a),  as  amended  by  subsection  (a) 

23  of  this  section  and  section  402  of  this  Act,  is  amended 

24  by  adding  at  the  end  the  following  new  paragraphs: 
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1  "(8)  Relationship  to  duties  under  other 

2  LAWS. — (A)  The  responsibilities  of  a  Federal  agency 

3  under  this  section  shall  not  supersede  and  shall  be 

4  implemented  in  a  manner  consistent  with  duties  as- 

5  signed  to  the  Federal  agency  by  any  other  laws  or 

6  by  any  treaties. 

7  "(B)(i)  If  a  Federal  agency  determines  that  the 

8  responsibilities  and  duties  described  in  subparagraph 

9  (A)  are  in  irreconcilable  conflict,  the  action  agency 

10  shall  request  the  President  to  resolve  the  conflict. 

11  "(ii)  In  determining  a  resolution  to  such  a  con- 

12  flict,  the  President  shall  consider  and  choose  the 

13  course  of  action  that  best  meets  the  public  interest 

14  and,  to  the  extent  possible,  balances  pursuit  of  the 

15  conservation  objective  or  the  purposes  of  the  con- 

16  servation  plan  with  economic  and  social  needs  and 

17  pursuit  of  the  purposes  of  the  other  laws  or  treaties. 

18  The  authority  assigned  to  the  President  by  this  sub- 

19  paragraph  may  not  be  delegated  to  a  member  of  the 

20  executive  branch  who  has  not  been  confirmed  by  the 

21  Senate. 

22  "(9)  Modification  of  projects  and  facili- 

23  ties. — Any  consultation  and  conferencing  required 

24  under  paragraphs  (2)  and  (4)  for  an  agency  action 

25  that  consists  solely  of  a  modification  of  a  Federal, 
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1  State,  local  government,  or  private  project  or  facility 

2  shall  be  limited  to  the  consideration  of  the  effects 

3  that  result  from  the  modification  that  comprises  the 

4  agency  action.". 

5  (c)  Procedures  for  Consultation. — Section  7(b) 

6  (16  U.S.C.  1536(b))  is  amended  by  striking  so  much  as 

7  precedes  paragraph  (3)(B)  and  inserting  the  following: 

8  "(b)  Opinion  of  Secretary. — 

9  "(1)  Periods  wiTfflN  wmcH  consultation 

10  MUST  BE  COMPLETED. — (A)  Consultation  under  sub- 

11  section  (a)(2)  with  respect  to  any  agency  action  shall 

12  be  concluded  within  the  90-day  period  beginning  on 

13  the  date  on  which  initiated  by  the  Federal  agency. 

14  The  period  may  be  extended  by  not  more  than  45 

15  days  by  the  Secretary  or  head  of  the  Federal  agency 

16  by  publication  of  notice  in  the  Federal  Register  that 

17  sets  forth  the  reasons  for  the  extension.  Consultation 

18  on  an  agency  action  involving  a  permit  or  license  ap- 

19  plicant  shall  be  concluded  not  later  than  the  earlier 

20  of— 

21  "(i)  1  year  after  the  date  of  submission  of 

22  the  application  to  the  Federal  agency;  or 

23  "(ii)    the    end    of   the    period    established 

24  under  subparagraph  (B). 
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1  "(B)  Subject  to  subparagraph  (A),  in  the  case 

2  of  an  agency  action  involving  a  permit  or  license  ap- 

3  phcant,  the  Secretary  and  the  Federal  agency  may 

4  not  mutually  agree  to  conclude  consultation  within  a 

5  period  exceeding  90  days  unless  the  Secretary,  be- 

6  fore  the  close  of  the  90th  day  referred  to  in  subpara- 

7  graph  (A) — 

8  "(i)  if  the  consultation  period  proposed  to 

9  be  agreed  to  will  end  before  the  150th  day  after 

10  the  date  on  which  consultation  was  initiated, 

11  submits  to  the  applicant  a  written  statement 

12  setting  forth — 

13  "(I)  the  reasons  why  a  longer  period 

14  is  required, 

15  "(11)  the  information  that  is  required 

16  to  complete  the  consultation,  and 

17  "(III)   the   estimated   date   on   which 

18  consultation  will  be  completed;  or 

19  "(ii)  if  the  consultation  f>eriod  proposed  to 

20  be  agreed  to  will  end  on  or  after  the  150th  day 

21  but  before  the   210th  day  after  the  date   on 

22  which  consultation  was   initiated,   obtains   the 

23  consent  of  the  applicant  to  such  period. 

24  "(C)  If  consultation  is  not  concluded  and  the 

25  written  statement  of  the  Secretary  required  under 
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1  paragraph   (3) (A)   is  not  provided  to  the  Federal 

2  agency  by  the  appUeable  deadline  established  under 

3  this    paragraph,    the    requirements    of    subsection 

4  (a)(2)  shall  be  deemed  met  and  the  Federal  agency 

5  may  proceed  with  the  agency  action. 

6  "(D)  A  permit  or  license  applicant  shall  be  enti- 

7  tied  to  participate  fully  in  any  consultation  or  con- 

8  ferencing  under  this   section  with   respect  to   any 

9  agency  action  required  for  the  granting  of  an  au- 

10  thorization  or  provision  of  funding  to  the  applicant. 

11  "(2)  Procedure  for  applicant  consulta- 

12  TION. — Consultation  under  subsection  (a)(3)  shall  be 

13  concluded  within  such  period  as  is  agreeable  to  the 

14  Secretary,   the  Federal   agency,   and  the   applicant 

15  concerned. 

16  "(3)  Written  opinion  of  secretary. — (A)(i) 

17  Promptly    after    conclusion    of   consultation    under 

18  paragraph  (2)  or  (3)  of  subsection  (a),  the  Secretary 

19  shall  provide  to  the  Federal  agency  and  the  appU- 

20  cant,  if  any,  a  written  statement  setting  forth  the 

21  Secretary's  opinion,  and  a  summary  of  the  informa- 

22  tion  on  which  the  opinion  is  based,  detailing  whether 

23  the  agency  action  is  consistent  with  the  conservation 

24  objective  or  plan  developed  pursuant  to  section  5,  an 

25  incidental  taking  permit  issued  pursuant  to  section 
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1  10(a),  or  a  cooperative  management  agreement  exe- 

2  cuted  pursuant  to  section  6(b).  If  the  Secretary  de- 

3  tannines  that  the  action  is  likely  to  jeopardize  the 

4  continued  existence  of  the  species  as  described  in 

5  subsection  (a),  the  Secretary  shall  suggest  reason- 

6  able  and  prudent  alternatives  (considering  any  rea- 

7  sonable    and    prudent    alternatives    undertaken    by 

8  other  Federal  agencies)  that  are  consistent  with  sub- 

9  section  (a)(2)  and  that  impose  the  least  social  and 

10  economic  costs. 

11  "(ii)   Unless  required  by  law  other  than  sub- 

12  sections  (a)  through  (d),  the  Secretary,  in  any  opin- 

13  ion  or  statement  concerning  an  agency  action  made 

14  under  this  subsection  (including  any  reasonable  and 

15  prudent  alternative   suggested  under  clause   (i)   or 

16  any  reasonable  and  prudent  measure  specified  under 

17  clause  (ii)  of  paragraph  (4)),  and  the  head  of  the 

18  Federal  agency  proposing  the  agency  action,   may 

19  not  require,  provide  for,  or  recommend  the  imposi- 

20  tion  of  any  restriction  or  obligation  on  the  activity 

21  of  any  person  that  is  not  authorized,  funded,  carried 

22  out,  or  otherwise  subject  to  regulation  by  the  Fed- 

23  eral  agency.  Nothing  in  this  clause  prevents  the  Sec- 

24  retaiy  from  pursuing  any  appropriate  remedy  under 


•HRSS75  IH 


184 

91 

1  section  1 1  for  any  activity  prohibited  by  section  4(d) 

2  or  9. 

3  "(iii)  The  Secretary  shall  not  require  a  reason- 

4  able  and  prudent  alternative  that  may  or  will  result 

5  in  a  significant  adverse  impact  upon  waterfowl  popu- 

6  lations,  waterfowl  habitat  management,  or  waterfowl 

7  hunting    opportunities    in    a    significant    waterfowl 

8  breeding,  staging,  or  wintering  habitat  area.  In  this 

9  clause,  the  term  'significant  adverse  impact'  means 

10  any  actions,  proposed  or  in  effect,  which  individually 

11  or  cumulatively  are  likely  to  reduce  the  carrying  ca- 

12  pacity  of  habitat  for  waterfowl  by  10  percent  or 

13  more  of  its  current  capabihty,  as  determined  on  a 

14  local,  regional,  statewide  or  national  basis.  In  this 

15  clause,    the    term    'significant   waterfowl    breeding, 

16  staging,  or  wintering  habitat  areas'  means  those  pri- 

17  vate  or  public  lands  managed  primarily  for,  or  pro- 

18  viding,    waterfowl    breeding,    staging   or   wintering 

19  habitat  including  seasonal/permanent  marsh  lands  or 

20  land  under  rice  cultivation  for  three  out  of  the  past 

21  five  years. 

22  "(iv)   Notwithstanding  any  other  provision  of 

23  law,  if  the  Secretary  renders  an  opinion  or  suggests 

24  any  reasonable  and  prudent  alternative  which  has 

25  general  application  to  a  group  of  individuals  con- 
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1  ducting  a  commercial  operation,  the  Secretary  may 

2  not  promulgate  an  emergency  rule  without  providing 

3  at  least  30  days  for  public  comment  on  the  emer- 

4  gency  rule. 

5  (d)  Activities  Prior  to  Completion  of  Con- 

6  SULTATION.— Section  7(d)  (16  U.S.C.  1536(d))  is  amend- 

7  ed  to  read  as  follows:  ^ 

8  "(d)     Limitation    on    Commitment    of    Re- 

9  sources. — 

10  "(1)  In  general. — Except  as  provided  in  para- 

11  graph  (2),  after  initiation  of  consultation  required 

12  under  subsection  (a)(2),  the  Federal  agency  and  the 

13  permit  or  Ucense  applicant  shall  not  make  any  irre- 

14  versible   or   irretrievable   commitment   of  resources 

15  with  respect  to  the  agency  action  which  has  the  ef- 

16  feet  of  foreclosing  the  formulation  or  implementation 

17  of  any  reasonable  and  prudent  alternative  measures 

18  which  would  not  violate  subsection  (a)(2). 

19  "(2)   Relationship  to  land  management 

20  planning  requirements. — If  the  listing  of  a  spe- 

21  cies,  or  other  procedure  or  decision  related  to  a  spe- 

22  cies  listed  under  section  4(c)(1),  requires  consulta- 

23  tion  under  subsection  (a)(2)  on  a  land  use  plan  or 

24  land  or  resource  management  plan  (or  an  amend- 

25  ment  to  or  revision  of  the  plan)  prepared  under  sec- 
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1  tion  202  of  the  Federal  Land  Policy  and  Manage- 

2  ment  Act  of  1976  (43  U.S.C.  1712)  or  section  6  of 

3  the    Forest    and    Rangeland    Renewable    Resources 

4  Planning  Act  of  1974  (16  U.S.C.  1604),  the  land 

5  management  agency  implementing  the  plan  may  au- 

6  thorize,  fund,  or  cany  out  an  agency  action  that  is 

7  consistent  with  the  plan  prior  to  the  completion  of 

8  the  consultation,  if,  under  the  procedures  established 

9  by  this  section,  the  head  of  the  land  management 

10  agency  responsible  for  the  action  determines  or  has 

1 1  determined  that  the  action — 

12  **(A)  is  not  likely  to  significantly  and  ad- 

13  versely  affect  the  species;  or 

14  "(B)  is  hkely  to  significantly  and  adversely 

15  affect  the  species,  and  the  Secretary  issues  an 

16  opinion  on  the  action  that  finds  that  the  ac- 

17  tion — 

18  "(i)  is  not  likely  to  jeopardize  the  con- 

19  tinued  existence  of  the  species;  or 

20  "(ii)  is  likely  to  jeopardize  the  contin- 

21  ued  existence  of  the  species,  and  the  agen- 

22  cy  agrees  to  a  reasonable  and  prudent  al- 

23  ternative.". 

24  (e)  Definitions.— Section  3  (16  U.S.C.  1532)  is 

25  amended — 

HR  2275  IH 4 


187 


94 

1  (1)  by  adding  after  paragraph  (15)  (as  added 

2  by  section  204(a)   of  this  Act)   the  following  new 

3  paragraph: 

4  "(16)  The  term  'likely  to  jeopardize  the  contin- 

5  ued  existence  of,  with  respect  to  an  action  or  activ- 

6  ity  affecting  an  endangered  species  or  a  threatened 

7  species,  means  an  action  or  activity  that  significantly 

8  diminishes  the  likelihood  of  the  survival  of  the  spe- 

9  cies  by  significantly  reducing  the  numbers  or  dis- 

10  tribution  of  the  entire  species."; 

11  (2)  by  amending  paragraph  (18)   (as  redesig- 

12  nated  by  section  102(a)(1)  of  this  Act)  to  read  as 

13  follows: 

14  "(18)   The  term  'permit  or  license  applicant' 

15  means,  with  respect  to  the  consultation  procedures 

16  established  by  section  7,  any  person  that  requires 

17  authorization  or  funding  from  a  Federal  agency  as 

18  a  prerequisite  to  conducting  an  activity  (including  a 

19  party  to  a  written  lease,  right-of-way,  license,  con- 

20  tract  to  purchase  or  provide  a  product  or  service,  or 

21  other  permit  with  a  Federal  agency)  that  requires  an 

22  action  fi'om  the  agency  to  obtain  the  benefit  of  the 

23  activity.";  and 
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1  (3)  by  adding  after  paragraph  (20)  (as  redesig- 

2  nated  by  section  102(a)(1)  of  this  Act)  the  following 

3  new  paragraph: 

4  "(21)  The  term  'reasonable  and  prudent  alter- 

5  native'   means  an  alternative  action  under  section 

6  7(b)(3)    during   consultation   on   an   agency   action 

7  that— 

8  "(A)  can  be  implemented  in  a  manner  con- 

9  sistent  with  the  intended  purpose  of  the  agency 

10  action  or  the  activity  of  a  non-Federal  person 

11  under  section  10; 

12  "(B)  can  be  implemented  consistent  with 

13  the  scope  of  the  legal  authority  and  jurisdiction 

14  of  the  Federal  agency; 

15  "(C)    is   economically   and   technologically 

16  feasible  for  the  applicant  or  non-Federal  person 

17  to  undertake;  and 

18  "(D)   the   Secretary  believes  would   avoid 

19  being  likely  to  jeopardize  the  continued  exist- 

20  ence  of  the  species.". 

21  SEC.  402.  EXEMPTIONS  FROM  CONSULTATION  AND  CON- 

22  FERENCING. 

23  Section  7(a),  as  amended  by  section  401(a)  of  this 

24  Act,  is  amended  by  adding  at  the  end  the  following  new 

25  paragraphs: 
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1  "(6)  Actions  exempt  prom  consultation 

2  AND  CONFERENCING. — Consultation  and  conferenc- 

3  ing  under  paragraphs  (2)  and  (4)  shall  not  be  re- 

4  quired  for  any  agency  action  that — 

5  "(A)  is  consistent  with  the  provisions  of  a 

6  final  conservation  plan  under  section  5(c)(5)  or 

7  a   conservation   objective   described   in   section 

8  5(b)(3); 

9  "(B)  is  consistent  with  a  cooperative  man- 

10  agement  agreement  or  an  incidental  taking  per- 

11  mit; 

12  "(C)  addresses  a  critical,  imminent  threat 

13  to  public  health  or  safety  or  a  catastrophic  nat- 

14  ural  event  or  compliance  with  Federal,  State,  or 

15  local  safety  or  public  health  requirements; 

16  "(D)  consists  of  routine  operation,  niainte- 

17  nance,  rehabilitation,  repair,  or  replacement  to 

18  a  Federal  or  non-Federal  project  or  facility,  in- 

19  eluding  operation  of  a  project  or  facility  in  ac- 

20  cordance  with  a  previously  issued  Federal  U- 

21  cense,  permit,  or  other  authorization;  or 

22  "(E)  permits  activities  that  occur  on  pri- 

23  vate  land. 

24  "(7)  Actions  not  PRomBiTED. — An  agency 

25  action  shall  not  constitute  a  taking  of  a  species  pro- 
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1  hibited  by  this  Act  or  any  regulation  issued  under 

2  this  Act  if  the  action  is  consistent  with — 

3  "(A)  the  actions  provided  for  in  a  final 

4  conservation  plan  under  section  5(c)(5)   or  a 

5  conservation    obgective    described    in    section 

6  5(b)(3);  or 

7  "(B)  a  cooperative  management  agreement 

8  or  an  incidental  take  permit.". 

9  SEC.  403.  ELDHNATING  the  EXEBIPTION  committee  (GOD 
10  COMMITTEE). 

11  (a)  Conforming  Amendments. — Section  7(c)  (16 

12  U.S.C.  1536(c))  is  amended— 

13  (1)  in  the  first  fiill  sentence  by  striking  "(1)  To 

14  facilitate"  and  inserting  "To  facilitate";  and 

15  (2)  by  striking  paragraph  (2). 

16  (b)  Presidential  Exemptions. — Section  7(e)  (16 

17  U.S.C.  1536(e))  is  amended  to  read  as  follows: 

18  "(e)  EiXEMPTlONS. — Notwithstanding  any  other  pro- 

19  vision  of  this  Act — 

20  "(1)   the   Secretary  shall  grant  an  exemption 

21  fi'om  this  Act  for  any  activity  if  the  Secretary  of  De- 

22  fense  determines  that  the  exemption  of  the  activity 

23  is  necessary  for  reasons  of  national  security;  and 

24  "(2)   the  President  may  grant  an   exemption 

25  from  this  Act  for  any  area  that  the  President  has 
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1  declared  to  be  a  mjgor  disaster  area  under  The  Rob- 

2  ert  T.  Stafford  Disaster  Relief  and  Emergency  As- 

3  sistance  Act  (42  U.S.C.  5121  et  seq.)  for  any  project 

4  for  the  repair  or  replacement  of  a  public  facility  sub- 

5  stantially  as  the  facility  existed  prior  to  the  disaster 

6  under  section  405  or  406  of  that  Act  (42  U.S.C. 

7  5171  and  5172),  if  the  President  determines  that 

8  the  project — 

9  "(A)  is  necessary  to  prevent  the  recurrence 

10  of  such  a  natural  disaster  and  to  reduce  the  po- 

1 1  tential  loss  of  human  life;  and 

12  "(B)  involves  an  emergency  situation  that 

13  does  not  allow  the  procedures  of  this  Act  (other 

14  than  this  subsection)  to  apply.". 

15  (c)  Repeal. — Subsections  (f)  through  (p)  of  section 

16  7  (16  U.S.C.  1536(f)-(p))  are  repealed. 

17  TITLE  V— BETTER  MANAGEMENT 

18  AND  CONSERVATION  OF  LIST- 

19  ED  SPECIES 

20  SEC.  501.  SETTING  CONSERVATION  OBJECTIVES. 

21  Section  5  (16  U.S.C.  1534)  is  redesignated  as  section 

22  5A,  and  the  following  new  section  is  added  after  section 

23  4: 
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'    1  ''SEC.  5.  SPECD5S  CONSERVATION  PLANS. 

2  "(a)  In  General. — Except  as  provided  in  subsection 

3  (b)(3)(C),  the  Secretary  shall  publish  a  conservation  objec- 

4  tive  and  a  conservation  plan  for  each  species  determined 

5  to  be  an  endangered  species  or  a  threatened  species  pursu- 

6  ant  to  section  4. 

7  "(b)    Development   of   Conservation   Objec- 

8  TIVE. — 

9  "(1)  Assessment  and  planning  team. — Not 

10  later  than  30  days  after  the  Usting  determination, 

11  the  Secretary  shall  appoint  an  assessment  and  plan- 

12  ning  team  which  shall  not  be  subject  to  the  Federal 

13  Advisory  Committee  Act  (5  U.S.C.  App.)  and  shall 

14  consist  of — 

15  "(A)  experts  in  biology  or  pertinent  sci- 

16  entific  fields,  economics,  property  law  and  regu- 

17  lation,  and  other  appropriate  disciplines  fi*om 

18  the  Department  of  the  Secretary,  other  Federal 

19  /  agencies,  and  the  private  sector; 

20  "(B)   a  representative   nominated   by  the 

21  Governor  of  each  affected  State; 

22  "(C)  representatives  nominated  by  each  af- 

23  fected  local  government,  if  the  local  government 

24  agrees  to  the  appointment  of  a  representative; 

25  and 
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1  "(D)  representatives  of  persons  who  may 

2  be  directly,  economically  impacted  by  the  con- 

3  servation  plan. 

4  "(2)  Assessments. — Not  later  than  180  days 

5  after  the  listing  determination,  the  assessment  and 

6  planning  team  shall  report  to  the  Secretary  the  as- 

7  sessment  of  the  following  biological,  economic,  and 

8  intergovernmental  factors  with  respect  to  the  listed 

9  species: 

10  "(A)  The  team  shall  assess — 

11  "(i)  the  biological  considerations  nec- 

12  essary  to  carry  out  this  Act; 

13  "(ii)  the  biological  significance  of  the 

14  species; 

15  "(iii)  the  geographic  range  and  occu- 

16  pied  habitat  of  the  species,  and  the  type 

17  and  amounts  of  habitat  needed,  at  a  mini- 

18  mum,  to  maintain  the  existence  of  the  spe- 

19  cies  and,  at  a  maximum,  to  secure  recovery 

20  of  the  species; 

21  "(iv)  the  current  population,  and  the 

22  population  trend,  of  the  species; 

23  "(v)  the  technical  practicality  of  re- 

24  covering  the  species; 
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1  "(vi)  the  potential  management  meas- 

2  ures  capable  of  recovering,  or  reducing  the 

3  risks  to  survival  of,  the  species,  including 

4  the   contribution   of  existing  or  potential 

5  captive  breeding  programs  for  the  species, 

6  predator    control,    enhancement    of    food 

7  sources,  supplemental  feeding,  and  other 

8  methods  which  enhance  the  survival  of  the 

9  young  of  the  species;  and 

10  "(vii)  where  appropriate,  the  demon- 

11  strable  commercial  or  medicinal  value  of 

12  the  species. 

13  "(B)  The  team  shall  assess  the  direct,  indi- 

14  rect,  and  cumulative  economic  and  social  im- 

15  pacts  on  the  public  and  private  sectors,  includ- 

16  ing  local  governments,  that  may  result  from  the 

17  listing  determination  and  any  potential  manage- 

18  ment  measures  identified  under  subparagraph 

19  (A)(vi),  including  impacts  on  the  cost  of  govern- 

20  mental  actions,  tax  and  other  revenues,  employ- 

21  ment,  the  use  and  value  of  property,  other  so- 

22  cial,  cultural,  and  community  values,  and  an  as- 

23  sessment    of    any    commercial    activity    which 

24  could  potentially  result  in  a  net  benefit  to  the 

25  conservation  of  the  species. 
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1  "(C)  The  team  shall  assess  the  impacts  on 

2  State   and   local    land   use   laws,    conservation 

3  measures,    and   water   allocation   policies   that 

4  may  result  from  the  listing  determination  and 

5  from  the  potential  management  measures  iden- 

6  tified  under  subparagraph  (A)(vi). 

7  "(3)  Secretarial  review  of  assessments 

8  and   establishtvient   of   conservation   objec- 

9  TIVE. — (A)  Not  later  than  210  days  after  a  listing 

10  determination,  the  Secretary  shall  review  the  report 

11  of  the  assessment  and  planning  team  prepared  pur- 

12  suant  to  paragraph  (2),  establish  a  conservation  ob- 

13  jective  for  the  species,  and  publish  in  the  Federal 

14  Register  the   conservation   objective,   along  with   a 

15  statement  of  findings  on  which  the  conservation  ob- 

16  jective  was  established. 

17  "(B)  The  conservation  objective  may  be,  in  the 

18  discretion  of  the  Secretary — 

19  "(i)  recoverj'^  of  the  listed  species; 

20  "(ii)  such  level  of  conservation  of  the  spe- 

21  cies  which  the  Secretary  determines  practicable 

22  and  reasonable  to  the  extent  that  the  benefits 

23  of  the  potential  conservation  measures  outweigh 

24  the  economic  and  social  costs  of  such  measures, 
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1  including  but  not  limited  to  maintenance  of  ex- 

2  isting  population  levels; 

3  "(iii)  no  Federal  action  other  than  enforce- 

4  ment  against  any  person  whose  activity  violates 

5  the  prohibitions  specified  in  section   9(a),   in- 

6  ^  eluding  any  activity  that  results  in  a  taking  of 

7  the  species,  unless  the  taking  is  incidental  to, 

8  and  not  the  purpose  of,  the  carrying  out  of  an 

9  otherwise  la\vful  activity;  or 

10  "(iv)  such  other  objective  as  the  Secretary 

11  may  determine  that  does  not  provide  a  lesser 

12  level  of  protection  than  the  level  described  in 

13  clause  (iii). 

14  "(C)  If  the  conservation  objective  estabhshed  by 

15  the  Secretary  is  the  objective  provided  in  subpara- 

16  graph  (B)(iii),  the  Secretary  shall  not  develop  a  con- 

17  servation  plan  for  the  affected  species  under  sub- 

18  section  (c).". 

1 9  SEC.  602.  PREPARING  A  CONSERVATION  PLAN. 

20  (a)  In  General.— Section  5  (16  U.S.C.  1534),  as 

21  added  by  section  501  of  this  Act,  is  amended  by  adding 

22  at  the  end  the  following  new  subsections: 

23  "(c)  Development  of  Conservation  Plan. — 
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1  "(1)  Priorities. — In  the  development  and  im- 

2  plementation  of  a  conservation  plan  under  this  sub- 

3  section,  the  Secretary  shall  accord  priority  to — 

4  "(A)  the  development  of  an  integrated  plan 

5  for  2  or  more  endangered  species  or  threatened 

6  species  that  are  likely  to  benefit  from  an  inte- 

7  grated  conservation  plan; 

8  "(B)  the  geographic  areas  where  conflicts 

9  between  the  conservation  of  the  affected  species 

10  and  development  projects  or  other  forms  of  eco- 

1 1  nomic  activity  exist  or  are  likely  to  exist; 

12  "(C)   protection   of  the   listed   species   on 

13  units  of  the  National  Biological  Diversity  Re- 

14  serve  as  provided  in  section  5A(a); 

15  "(D)   the  implementation  of  conservation 

16  measures  that  have  the  least  economic  and  so- 

17  cial  costs; 

18  "(E)    nonregulatoiy,    incentive-based   con- 

19  servation   measures   and   commercial   activities 

20  that  provide  a  net  benefit  to  the  conservation  of 

21  the  species;  and 

22  "(F)  plans  in  which  States  or  private  orga- 

23  nizations      or      persons      are      the      primary 

24  implementors. 
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1  "(2)  Publication  op  draft  plan. — Not  later 

2  than  12  months  after  the  date  of  a  determination 

3  that  a  species  is  an  endangered  species  or  a  threat- 

4  ened  species,  the  assessment  and  planning  team  for 

5  the  species  shall  publish  a  draft  conservation  plan 

6  for  the  species  which  is  based  on  the  assessments 

7  made  pursuant  to  subsection  (b)(2)  and  designed  to 

8  achieve  the  conservation  objective  established  pursu- 

9  ant  to  subsection  (b)(3). 

10  "(3)  Contents  of  draft  plan. — Each  draft 

1 1  conservation  plan  shall  contain — 

12  "(A)  recommendations  for  Federal  agency 

13  compHance  with  section  7(a)(1)  and  7(a)(2); 

14  "(B)  reconmiendations  for  avoiding  a  tak- 

15  ing  of  a  listed  species  prohibited  under  section 

16  9(a)(1)   and  a  list  of  specific   activities  that 

17  would  constitute  a  take  under  section  9; 

18  "(C)  alternative  strategies  to  achieve  the 

19  conservation    objective    for   the    listed    species 

20  which  range  fi-om  a  strategy  requiring  the  least 

21  possible   Federal   management  to   achieve  the 

22  conservation  objective  to  a  strategy  involving 

23  more  intensive  Federal  management  to  achieve 

24  the  objective,  each  of  which  contains — 
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1  **(i)  an  estimate  of  the  risks  to  the 

2  survival  and  recovery  of  the  species  that 

3  the  alternative  would  entail; 

4  "(ii)  a  description  of  any  site-specific 

5  management   measures   recommended    for 

6  the  alternative; 

7  "(iii)  an  analysis  of  the  relationship  of 

8  any  habitat   of  the   species   proposed   for 

9  designation  as  critical  habitat  to  the  rec- 

10  ommended  management  measures; 

11  .  "(iv)  a  description  of  the  direct,  indi- 

12  rect,  and  cumulative  economic  and  social 

13  impacts  on  the  public  and  private  sectors 

14  including  impacts  on  employment,  the  cost 

15  of  government  actions,  tax  and  other  reve- 

16  nues,  the  use  and  value  of  property,  and 

17  other  social,  cultural,  and  community  val- 

18  ues; 

19  "(v)    a    description    of    any    captive 

20  breeding  program  recommended  for  the  al- 

21  ternative; 

22  "(vi)  an  analysis  of  whether  the  alter- 

23  native  would  include  any  release  of  an  ex- 

24  perimental  population  outside  the  current 

25  range  of  the  species  and  an  identification 
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1  of  candidate  geographic  areas  for  the  re- 

2  lease; 

3  "(vii)    objective   and   measurable   cri- 

4  teria,  including  a  population  level  target, 

5  that,  if  met,  would  result  in  a  determina- 

6  tion  under  section  4  that  the  species  is  no 

7  longer  an  endangered  species  or  threatened 

8  species; 

9  "(viii)  estimates  of  the  time  and  costs 

10  required    to    cany   out    the    management 

11  measures,     including     any     intermediate 

12  steps;  and 

13  "(ix)  a  description  of  the  role  of  each 

14  affected  State,  if  any,  in  achieving  the  con- 

15  servation  objective. 

16  "(4)   Plan  preparation  procedures. — (A) 

17  The  Secretary  shall  consult  with  the  Governor  of 

18  each  State  in  which  the  affected  species  is  located 

19  during  the  preparation  of  each  draft  and  final  con- 

20  servation  plan.  Each  plan  shall  provide  for  equitable 

21  treatment  of  affected  States  and  other  non-Federal 

22  persons. 

23  "(B)  The  Secretaiy  shall  publish  in  the  Federal 

24  Register  and  a  newspaper  of  general  circulation  in 

25  each  affected  county  and  parish  a  notice  of  the  avail- 
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1  ability  and  a  summary  of,  and  a  request  for  the  sub- 

2  mission  of  comments  on,   each  draft  conservation 

3  plan. 

4  "(C)  The  Secretary  shall  hold  at  least  1  hearing 

5  on  each  draft  conservation  plan  in  each  State  to 

6  which  the  plan  would  apply  in  a  location  that  is  as 

7  close  as  possible  to  the  center  of  the  habitat  of  the 

8  affected  species  in  such  State. 

9  "(D)  Prior  to  any  decision  to  adopt  a  final  con- 

10  servation   plan,   the   Secretary  shall   consider   and 

11  weigh   carefully   all   information   presented    during 

12  each  hearing  held  under  subparagraph  (C)  or  re- 

13  ceived  in  response  to  a  request  for  comments  pub- 

14  lished  under  subparagraph  (B). 

15  "(5)  Publication  of  final  plan. — Not  later 

16  than  18  months  from  the  date  of  a  determination 

17  that  a  species  is  an  endangered  species  or  a  threat- 

18  ened  species,  the  Secretary  shall  publish  in  the  Fed- 

19  eral  Register  a  notice  of  the  availability,  and  a  sum- 

20  mary,  of  a  final  conservation  plan  for  the  species. 

21  The  notice  shall  include  a  detailed  description  of — 

22  "(A)  the  reasons  for  the  selection  of  the 

23  final  conservation  plan; 

24  "(B)  the  reasons  for  not  selecting  each  of 

25  the  other  alternatives  included  in  the  draft  con- 
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1  servation  plan,  including,  if  any  alternative  is 

2  selected  other  than  the  alternative  that  would 

3  impose  the  least  total  costs  on  the  public  and 

4  private  sectors,  the  reasons  for  such  selection; 

5  "(C)  the  effect  of  the  priorities  specified  in 

6  paragraph  (1)  on  the  selection;  and 

7  "(D)  the  response  of  the  Secretary  to  the 

8  information  referred  to  in  paragraph  (4). 

9  "(6)  Participation  by  other  persons. — In 

10  developing  and  implementing  conservation  plans,  the 

1 1  Secretary  may  use  the  services  of  appropriate  public 

12  and   private   agencies   and   institutions   and   other 

13  qualified  persons. 

14  "(7)  Plan  revision  or  amendment. — ^Any  re- 

15  vision  of  or  amendment  to  a  conservation  plan  shall 

16  be  made  in  accordance  with  the  procedures  and  re- 

17  quirements  of  subsection  (b)  and  this  subsection,  ex- 

18  cept  that  the  Secretary  by  regulation  may  provide 

19  for   other   procedures    and    requirements    for    any 

20  amendment  that  does  not  increase  the  direct  or  indi- 

21  rect  cost  of  implementation  of  the  plan  or  enlarge 

22  the  area  to  which  the  plan  appUes. 

23  "(d)  No  Further  Procedures  or  Requirements 

24  FOR  Actions  Consistent  With  the  Conservation 

25  Plan. — ^If  a  conservation  plan  is  prepared  under  sub- 
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1  section  (c)  or  if  a  conservation  objective  is  established 

2  under  subsection  (b)(3)(C) — 

3  "(1)  any  Federal  agency  that  determines  that 

4  the  actions  of  the  agency  are  consistent  with  the 

5  provisions  of  the  conservation  plan  or  conservation 

6  objective  shall  be  considered  to  comply  with  section 

7  7(a)(1)  for  the  affected  species; 

8  "(2)  any  agency  action  that  the  Federal  agency 

9  determines  is  consistent  with  the  provisions  of  the 

10  conservation  plan  or  conservation  objective  shall  not 

11  be  subject  to  section  7(a)(2)  for  the  affected  species, 

12  except  that  a  Federal  agency  may  initiate  consulta- 

13  tion  under  section  7(a)(2)  if  the  agency  desires  guid- 

14  ance  from  the  Secretary  on  the  consistency  of  the 

15  action  of  the  agency  with  the  conservation  plan  or 

16  conservation  objective;  and 

17  "(3)  any  action  of  any  person  that  is  consistent 

18  with  the  provisions  of  the  conservation  plan  or  con- 

19  servation  objective  shall  not  constitute  a  violation 

20  concerning  the  affected  species  of  any  applicable 

21  prohibition  under  section  9(a),  except  that  a  non- 
22  Federal  person  may  initiate  consultation  under  sec- 
23  tion  10(a)(2)— 
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1  "(A)  if  the  person  desires  guidance  from 

2  the  Secretary  on  the  consistency  of  the  action 

3  with  the  plan  or  objective;  or 

4  "(B)   in  order  to   determine  whether  to 

5  apply  for  a  permit  under  section  10  for  any  ac- 

6  tion  that  is  inconsistent  with  the  plan  or  objec- 

7  tive.". 

8  (b)  Conservation  Objective  and  Conservation 

9  Rule  Defined.— Section  3(4)  (16  U.S.C.  1532),  as  re- 

10  designated  by  section  102(a)  of  this  Act,  is  amended  to 

1 1  read  as  follows: 

12  "(4)    The   terms    'conservation    objective'    and 

13  'conservation  plan*  (except  when  modified  by  'non- 
14  Federal')  mean  a  conservation  objective  and  a  con- 

15  servation  plan,  respectively,  developed  under  section 

16  5.". 

17  SEC.  603.  INTERIM  MEASURES. 

18  Section  5  (16  U.S.C.  1534),  as  added  by  section  501 

19  of  this  Act  and  as  amended  by  section  502  of  this  Act, 

20  is  amended  by  adding  at  the  end  the  following  new  sub- 

21  sections: 

22  "(e)  Management  Prior  to  Publication  of  Con- 

23  servation  Plan. — 

24  "(1)  In  general. — ^After  a  listing  determina- 

25  tion  and  before  the  pubUcation  of  a  final  conserva- 
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1  tion  plan,  or,  if  no  plan  is  required  pursuant  to  sub- 

2  section  (b)(3)(C),  a  conservation  objective,  for  the 

3  species — 

4  "(A)  the  prohibitions  of  section  9(a)  shall 

5  apply  to  any  person,  except  in  the  case  of  a  tak- 

6  ing  of  a  member  of  the  species  that  is  incidental 

7  to,  and  not  the  purpose  of,  the  carrying  out  of 

8  an   otherwise   lawful   activity  which   incidental 

9  taking  activity  may  include  but  is  not  limited  to 

10  the  routine  operation,  maintenance,  rehabilita- 

11  tion,  replacement,  or  repair  of  any  structure, 

12  building,  road,  dam,  airport,  or  any  irrigation 

13  or  other  facility  which  is  in  operation  prior  to 

14  the  pubUcation  of  the  determination  under  sec- 

15  tion  4(b)(6);  and 

16  "(B)  no  Federal  agency  shall  be  required 

17  to  comply  with  section  7(a)(1)  and  no  consulta- 

18  tion   shall  be  required  on  any  agency  action 

19  under  section  7(a)(2). 

20  "(2)     Emergency     rulemaking     protec- 

21  TIONS. — Notwithstanding    paragraph    (1),    sections 

22  7(a)  and  9(a)  shall  apply  fully  to  the  listed  species 

23  during  a  period  in  which  an  emei^ncy  rulemaking 

24  is  in  effect  pursuant  to  section  4(b)(7)  or  if  the 

25  I*resident  declares,  and  advises  the  Secretary,  that 
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1  there  exists  an  imminent  threat  to  the  existence  of 

2  the  species.   Such  declaration  of  the  President  ex- 

3  pires  upon  the  deadUne  for  pubUcation  of  a  final 

4  conservation  plan  for  the  species  pursuant  to  sub- 

5  section  (c)(5)  or  the  publication  of  a  conservation 

6  objective    for    the    species    provided    in    subsection 

7  (b)(3)  or  if  no  conservation  plan  is  required  pursu- 

8  ant  to  subsection  (b)(3)(C). 

9  "(f)  Suspension  of  Conservation  Plan  or  Ob- 

10  JECTIVE. — If  the  Secretary  issues  an  incidental  take  per- 

11  mit  or  enters  into  a  cooperative  management  agreement 

12  under  section  6,  the  Secretary,  by  publication  of  notice 

13  in  the  Federal  Register,  shall  suspend  the  conservation  ob- 

14  jective  or  conservation  plan  with  respect  to  the  geographic 

15  area  or  action  applicable  to  the  species  to  which  the  permit 

16  or  agreement  applies. 

17  "(g)  Nondelegation  op  Duties. — The  Secretary 

18  may  not  delegate  the  authority  to  make  the  final  decision 

19  to  select  a  conservation  objective,  issue  a  conservation 

20  plan,  or  designate  critical  habitat  under  this  section. 

21  "(h)  Re^tew  of  Conservation  Plans. — 

22  "(1)  Deadlines. — The  Secretary  shall  review 

23  each  conservation  plan  and  the  conservation  objec- 

24  tive  on  which  it  is  based  before  the  end  of  the  5-year 

25  period  that  begins  on  the  date  of  publication  of  the 
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1  conservation  plan,  and  before  the  end  of  each  5- 

2  year  period  thereafter. 

3  "(2)  RE^asiONS. — The  Secretary  shall  revise  a 

4  conservation  plan  or  the  conservation  objective  on 

5  which  it  is  based  if  the  Secretary  determines — 

6  "(A)  through  a  5-year  review  under  para- 

7  graph  (1),  that  the  conservation  plan  or  con- 

8  servation  objective  does  not  meet  the  require- 

9  ments  of  this  section;  or 

10  "(B)  at  any  time— 

11  "(i)  that  funding  is  not  available  for 

12  the  implementation  of  a  specific  conserva- 

13  tion  measure  that  is  integral  to  the  con- 

14  servation  plan  or  that  a  more  cost-effective 

15  alternative  exists  for  a  specific  conserva- 

16  tion  measure  that  is  integral  to  the  con- 

17  servation  plan;  or 

18  "(ii)  on  the  basis  of  scientific  or  com- 

19  mercial  data  that  were  not  available  during 

20  the  development  of  the  conservation  objec- 

21  tive   or  conservation  plan,   that  the   con- 

22  servation  objective  is  not  achievable  or  the 

23  conservation  plan  will  not  achieve  the  con- 

24  servation  objective. 


•HR  227S  IH 


208 

115 

1  "(3)     No     REOPENING     OP     CONSULTATIONS. — 

2  Section  7  consultations  shall  not  be  reopened  as  a 

3  result  of  modifications  to  a  conservation  plan  under 

4  paragraph  (2).". 

5  SEC.  504.  CRITICAL  HABITAT  FOR  SPECIES. 

6  (a)  Critical  Habitat  Designation. — Section  5,  as 

7  added  by  section  501  of  this  Act  and  as  amended  by  sec- 

8  tions  502  and  503  of  this  Act,  is  amended  by  adding  at 

9  the  end  the  follo^ving  new  subsections: 

10  "(i)  Critical  Habitat  Designation. — 

11  "(1)   Designation. — The   Secretary   may,   by 

12  regulation  and  to  the  extent  prudent  and  determina- 

13  ble— 

14  "(A)  designate  critical  habitat  of  a  species 

15  determined    to    be    an    endangered    species    or 

16  threatened  species  that  meets  the  requirements 

17  of     paragraph     (3)     utilizing     the     National 

18  Biodiversit}^  Reserve  established  under  section 

19  5A(a)  as  a  first  priority;  and 

20  "(B)  revise  a  critical  habitat  designation 

21  on  determining  that  the  critical   habitat  does 

22  not  meet  the  requirements  of  paragraph  (3). 

23  Designation  of  critical  habitat  shall  not  result  in  re- 

24  opening  or  reinitiation  of  consultations  on  Federal 

25  actions  pursuant  to  section  7. 
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1  "(2)  Deadlines  for  designation. — ^Any  pro- 

2  posed  regulation  and  any  final  regulation  to  des- 

3  ignate  critical  habitat  shall  be  published  not  later 

4  than  12  months  and  18  months,  respectively,  after 

5  the  date  on  which  the  affected  species  is  determined 

6  to  be  an  endangered  species  or  a  threatened  species. 

7  "(3)  Basis  for  designation. — The  designa- 

8  tion  of  critical  habitat,  and  any  revision  of  the  des- 

9  ignation,   shall  be  made  on  the  basis  of  the  best 

10  available  scientific  and  commercial  data  after  taking 

11  into   consideration   the   economic   impact,    and   any 

12  other  relevant  impact,  of  designating  any  particular 

13  area  as  critical  habitat  and  of  the  determination  that 

14  the   affected   species   is   an   endangered   species   or 

15  threatened  species.  The  Secretary  shall  exclude  any 

16  area  from  critical  habitat — 

17  "(A)  which  does  not  meet  the  definition  of 

18  critical  habitat  set  forth  in  section  3(7); 

19  "(B)  which  is  not  necessary  to  achieve  the 

20  conservation  objective  for  the  affected  species 

21  established  pursuant  to  subsection  (b); 

22  "(C)   for  which  the  Secretary  determines 

23  that  the  benefits  of  the  exclusion  of  the  area 

24  from  designation  as  critical  habitat  outweigh 

25  the  benefits  of  designation,  unless  the  Secretary 
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1  determines,  on  the  basis  of  the  best  available 

2  scientific  and  commercial  data,  that  the  failure 

3  to  designate  the  area  as  critical  habitat  will  re- 

4  suit  in  the  extinction  of  the  affected  species;  or 

5  "(D)  in  the  case  of  property  owned  by  a 

6  non-Federal  person,  where  the  owner  thereof 

7  has  not  given  written  consent  to  the  designation 

8  or  has  not  been  compensated  as  provided  in  sec- 

9  tion  19. 

10  "(4)  Procedure  for  designation. — In  the 

11  Federal  Register  notice  containing  the  proposed  reg- 

12  ulation  to  designate  critical  habitat,  the  Secretary 

13  shall  describe  the  economic  impacts  and  other  rel- 

14  evant  impacts  that  are  to  be  considered,  and  the 

15  benefits  that  are  to  be  weighed,  under  paragraph  (3) 

16  in  designating  an  area  as  critical  habitat,  along  with 

17  maps  showing  the  location  of  the  area  to  be  des- 

18  ignated  as  critical  habitat.  The  Secretary  shall  sub- 

19  mit  the  description,  and  the  documentation  support- 

20  ing  the  description,  to  the  Bureau  of  Labor  Statis- 

21  tics  of  the  Department  of  Labor.  The  Commissioner 

22  of  Labor  Statistics  shall  submit  Avritten  comments 

23  during  the  comment  period  on  the  proposed  regula- 

24  tion.  The  Secretary  shall  hold  at  least  one  public 

25  hearing  in  each  State  on  the  proposed  rule  in  which 
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1  critical  habitat  is  designated  for  a  species.  In  issuing 

2  any  final  regulation  designating  critical  habitat,  the 

3  Secretary  shall  respond  separately  and  fully  to  each 

4  comment. 

5  "(5)  Judicial  review  of  critical  habitat 

6  DESIGNATION. — The  decision  whether  to  designate 

7  critical  habitat  shall  be  subject  to  a  de  novo  judicial 

8  review  with  the  court  determining  whether  the  deci- 

9  sion  is  supported  b}'^  a  preponderance  of  the  evi- 

10  dence. 

11  "(j)  Judicial  Review  of  Conservation  Objec- 

12  tive  or  Plan. — The  standard  for  judicial  review  of  any 

13  decision  of  the  Secretary,  or  a  Federal  agency  pursuant 

14  to  this  section  shall  be  whether  the  decision  is  arbitrary, 

15  capricious,  an  abuse  of  discretion,  or  otherwise  not  in  ac- 

16  cordance  with  law. 

17  "(k)   Conservation  Plans  for  Foreign  Spe- 
cies.— In   developing  conservation   objectives   and  con- 

i  "vation  plans  under  this  section,  the  Secretary  shall,  in 

20  regard  to  foreign  species — 

21  "(1)  act  consistently  with  the  Convention;  and 

22  "(2)   cooperate   and   support   the   conservation 

23  strategy  adopted  for  that  species  by  any  foreign  na- 

24  tion  in  which  the  species  occurs.". 
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1  (b)   Conforming  Amendments. — Section  4(b)(6) 

2  (16  U.S.C.  1533(b)(6))  is  amended— 

3  (1)  in  subparagraph  (B)(i)  by  striking  "or  revi- 

4  sion  concerned"; 

5  (2)  in  subparagraph  (B)(iii)  by  striking  "or  re- 

6  vision  concerned,  a  finding  that  the  revision  should 

7  not  be  made,";  and 

8  (3)  by  striking  subparagraph  (C). 

9  (c)  Conforming  Aaiendment. — Section  4(b)(8)  (16 

10  U.S.C.  1533(b)(8))  is  amended  by  striking  "regulation" 

11  the  third  time  it  appears  and  all  that  follows  through  the 

12  end  of  the  paragraph  and  inserting  "regulation.". 

13  (d)   Definition  of  Critical  Habitat. — Section 

14  3(7),  as  redesignated  by  section  102(a)  of  this  Act,  is 

15  amended  to  read  as  follows: 

16  "(7)(A)  The  term  'critical  habitat'  for  an  en- 

17  dangered  species  or  a  threatened  species  means  the 

18  specific  areas  which  are  ^vithin  the  geographic  area 

19  found  to  be  occupied  bj^  a  species  at  the  time  the 

20  species  is  determined  to  be  an  endangered  species  or 

21  a  threatened  species  in  accordance  Avith  section  4 

22  and  which  contain  such  physical  or  biological  fea- 

23  tures  as — 

24  "(i)  are  essential  to  the  persistence  of  the 

25  species  over  the  50-year  period  beginning  on  the 
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1  date    the    regulation    designating    the    critical 

2  habitat,   or  any  revision  of  the  regulation,   is 

3  promulgated;  and 

4  "(ii)  require  special  management  consider- 

5  ations  or  protection. 

6  "(B)  Except  in  those  circumstances  determined 

7  by  the  Secretary,  critical  habitat  shall  not  include 

8  the  entire  geographical  area  occupied  by  the  threat- 

9  ened  species  or  endangered  species.". 

10  SEC.  605.  RECOGNITION  OF  CAPTIVE  PROPAGATION  AS 

1 1  MEANS  OF  RECOVERY. 

12  Section  5,  as  added  by  section  501  of  this  Act  and 

13  as  amended  by  sections  502,  503,  and  504  of  this  Act, 

14  is  amended  bj'^  adding  at  the  end  the  following  new  sub- 

15  section: 

16  "(1)  Recognition  of  Captive  Propagation  as 

17  Means  of  Conservation. — 

18  "(1)  In  GENERAL. — In  carrying  out  this  Act, 

19  the  Secretary  shall  recognize  to  the  maximum  extent 

20  practicable,  and  may  utilize,  captive  propagation  as 

21  a  means  of  protecting  or  conserving  an  endangered 

22  species  or  a  threatened  species. 

23  "(2)    Captive    propagation    grants. — The 

24  Secretary  may,  subject  to  appropriations  therefor, 

25  provide  annual  grants  to  non-Federal  persons  to 
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1  fund  captive  propagation  programs  for  the  purpose 

2  of  protecting  or  conserving  any  species  that  is  deter- 

3  mined  under  section  4  to  be  an  endangered  species 

4  or  a  threatened  species,  if  the  Secretary  determines 

5  that  such  a  program  contributes  to  enhancement  of 

6  the  population  of  the  species.". 

7  SEC.  606.  INTRODUCTION  OF  SPECIES. 

8  Section  10(j)  (16  U.S.C.  1539(j))  is  amended— 

9  (1)  by  amending  paragraph  (2)(B)  to  read  as 

10  follows: 

11  "(B)  Before  authorizing  the  release  of  any 

12  population  under  subparagraph   (A),   the   Sec- 

13  retary  shall   by  regulation   identify  the  popu- 

14  lation  and  the  precise  boundaries  of  the  geo- 

15  graphic  area  for  the  release  and  determine,  on 

16  the   basis   of  the   best   available   information, 

17  whether  the  release  is  in  the  public  interest, 

18  whether  or  not  such  population  is  essential  to 

19  the  continued  existence  of  an  endangered  spe- 

20  cies  or  a  threatened  species."; 

21  (2)  in  paragraph  (2)(C)— 

22  (A)  in  clause  (i)  by  striking  "and"  after 

23  —  the  semicolon;  and 

24  (B)  by  striking  clause  (ii)  and  inserting  the 

25  following: 
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1  "(ii)  for  the  purposes  of  sections  4(d) 

2  and  9(a)(1)(B),  any  member  of  an  experi- 

3  mental  population  found  outside  the  geo- 

4  graphic  area  in  which  the  population  is  re- 

5  leased  shall  not  be  treated  as  a  threatened 

6  species  if  the  member  poses  a  threat  to  the 

7  welfare  of  the  public;  and 

8  "(iii)  critical  habitat  shall  not  be  des- 

9  ignated   under   this   Act   for   any   experi- 

10  mental  population  determined  under  sub- 

11  paragraph  (B)  to  be  not  essential  to  the 

12  continued  existence  of  a  species."; 

13  (3)   by  redesignating  paragraph   (3)   as  para- 

14  graph  (4);  and 

15  (4)  by  inserting  after  paragraph  (2)  the  foUow- 

16  ing  new  paragraph: 

17  "(3)  Requirements  for  releases. — In  au- 

18  thorizing  the  release  of  a  population  under  para- 

19  graph  (2),  the  Secretary  shall  require  that — 

20  "(A)  to  the  maximum  extent  practicable, 

21  the  release  occurs  only  in  a  unit  of  the  National 

22  Park  System  or  the  National  Wildlife  Refuge 

23  System; 

24  "(B)  a  release  outside  a  unit  occurs  only  in 

25  an  area  that  has  been  identified  as  a  candidate 
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1  site  for  release  of  the  population  in  a  eonserva- 

2  tion  plan  for  the  species; 

3  "(C)  in  the  case  of  a  release  outside  a  unit, 

4  measures  to  protect  the  safety  and  welfare  of 

5  the  public  and  domestic  animals  and  the  fund- 

6  ing  for  the  measures  are  identified  in  the  regu- 

7  lations  authorizing  the  release  and  are  imple- 

8  mented; 

9  "(D)   the  regulations  authorizing  the   re- 

10  lease  identify  preciselj'^  the  geographic  area  for 

11  the  release; 

12  "(E)  a  release  on  non-Federal  land  occurs 

13  onl}'^  Avith  the  written  consent  of  the  o\vner  of 

14  the  land;  and 

15  "(F)   the  regulations   authorizing  the   re- 

16  lease  include  measurable  reintroduction  goals  to 

17  restore  viable  populations  only  Avithin  the  spe- 

18  cific  geographic  area  identified  for  release  in 

19  the  regulations.". 

20  SEC.  507.  CONSERVING  THREATENED  SPECIES. 

21  (a)     Regulations.— Section     4(d)     (16     U.S.C. 

22  1533(d))  is  amended  to  read  as  follows: 

23  "(d)  Regulations  To  Protect  Threatened  Spe- 

24  CIES. — ^Whenever  any  species  is  listed  as  a  threatened  spe- 

25  cies  pursuant  to  subsection  (c),  the  Secretary  shall  issue, 
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1  concurrently  with  the  regulation  that  provides  for  the  list- 

2  ing  of  the  species,  such  regulations  as  the  Secretary  deems 

3  necessary  and  advisable  to  provide  for  the  conservation  of 

4  such  species.  Such  regulations  may  apply  to  the  threat- 

5  ened  species  one  or  more  of  the  prohibitions  under  section 

6  9(a)(1),  in  the  case  of  fish  and  wildlife,  or  section  9(a)(2) 

7  in  the  case  of  plants,  with  respect  to  endangered  species. 

8  The  prohibition  applied  to  the  threatened  species  shall  ad- 

9  dress  the  specific  circumstances  of  such  species  and  may 

10  not  be  as  restrictive  as  such  prohibition  for  endangered 

1 1  species.  With  respect  to  the  taking  of  resident  species  of 

12  fish  or  ^vildlife,  such  regulations  shall  apply  in  any  State 

13  which  has  entered  into  a  cooperative  agreement  pursuant 

14  to  section  6(c)  only  to  the  extent  that  such  regulations 

15  have  also  been  adopted  by  such  State.". 

16  (b)    Conforming   Aaiendments. — Section   4   (16 

17  U.S.C.  1533)  is  amended— 

18  (1)  by  striking  subsection  (f);  and 

19  (2)  by  redesignating  subsections  (g),  (h),  and 

20  (i)  in  order  as  subsections  (f),  (g),  and  (h). 

21  (c)    Conservation    Guidelines. — Section    4    is 

22  amended  in  subsection  (g),  as  redesignated  by  subsection 

23  (b)(2)  of  this  section,  by  amending  paragraph  (3),  as  re- 

24  designated  by  section  304(b)(2)  of  this  Act,  to  read  as 

25  follows: 
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1  "(3)  a  system  for  developing  and  implementing, 

2  on  a  priority  basis,  conservation  objectives  and  con- 

3  servation  plans.  The  Secretary  shall  provide  to  the 

4  public  notice  of,  and  opportunity  to  submit  written 

5  comments  on,  any  guideline  (including  any  amend- 

6  ment  thereto)  proposed  to  be  established  under  this 

7  subsection.". 

8  TITLE  VI— HABITAT 

9  PROTECTIONS 

10  SEC.  601.  FEDERAL  BIOLOGICAL  DIVERSITY  RESERVE. 

11  Section  5 A,  as  redesignated  by  section  501  of  this 

12  Act,  is  amended  to  read  as  follows: 

1 3  "SEC.  5A.  PROTECTION  OF  HABITAT. 

14  "(a)  Establishment  of  National  Biological 

15  Diversity  Reser\^. — 

16  "(1)  In  GENERAL. — There  is  hereby  estabhshed 

17  a  National  Biological  Diversity  Reserve  (hereinafter 

18  in  this  Act  referred  to  as  the  'Reserve').  The  Reserve 

19  shall  be  composed  of  units  of  Federal  and   State 

20  lands  designated  in  accordance  Avith  paragraph  (2) 

21  and  managed  in  accordance  \vith  paragraph  (3). 

22  "(2)  Designation  of  reser^^  units. — (A) 

23  Not  later  than  18  months  after  the  date  of  enact- 

24  ment  of  the  Endangered  Species  Conservation  and 

25  Management  Act  of  1995,  the  Secretarj'^  of  the  Inte- 
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1  rior  and  the  Secretary  of  Agriculture  shall  designate 

2  to  the  Reserve  by  regulation  those  units  of  the  na- 

3  tional  conservation  sj^tems  which  are  within  the  ju- 

4  risdiction  of  the  Secretary  concerned  and  which  the 

5  Secretary  determines  would  contribute  to  the  protec- 

6  tion,  maintenance,  and  enhancement  of  biological  di- 

7  versity  in  accordance  with  the  provisions  of  this  Act. 

8  The    term    'national    conservation    systems'    means 

9  wholly  federally  owned   lands  within  the   National 

10  Park  Sj^tem,  the  National  Wildlife  Refuge  System, 

11  or   the   National   Wilderness   Preservation   System, 

12  and  wild  segments  of  rivers  within  the  National  Wild 

13  and  Scenic  Rivers  System. 

14  "(B)  The  Secretary  of  the  Interior  shall— 

15  "(i)  designate  to  the  Reserve  by  regulation 

16  a  unit  of  State-owned  lands  if  such  unit  is  nom- 

17  inated  for  designation  by  the  Grovemor  of  the 

18  State  and  is  managed  under  State  law  in  ac- 

19  cordance  with  paragraph  (3); 

20  "(ii)  designate  to  the  Reserve  by  regulation 

21  privately  owned  land  that  is  nominated  for  des- 

22  ignation  by  the  owner  of  the  land,  and  shall  re- 

23  move  such  land  from  the  Reserve  if  the  owner 

24  requests  removal; 
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1  "(iii)  remove  from  the  Reserve  by  regula- 

2  tion  any  unit  designated  pursuant  to  clause  (i) 

3  which  the  Secretary  finds  is  not  managed  under 

4  State  law  in  accordance  with  paragraph   (3); 

5  and 

6  "(iv)  remove  from  the  Reserve  any  State- 

7  owned  lands  at  the  request  of  the  Governor  of 

8  that  State. 

9  "(C)  Designation  of  a  Reserve  unit  shall  not  af- 

10  feet  any  valid  existing  permit,  right,   right-of-way, 

1 1  access,  interest  in  land,  right  to  use  or  receive  water, 

12  or  property  right. 

13  "(3)   Management   of   the   reserve. — (A) 

14  Each  unit  of  the  Reserve  shall  have  as  an  objective 

15  for  the  management  thereof  the  preservation,  main- 

16  tenance,   and   enhancement   of  biological   diversity. 

17  Such  objective  shall  be  supplementary  to  any  other 

18  objective  established  for  such  unit  by  or  pursuant  to 

19  any  provision  of  law  applicable  to  such  unit.  Bach 

20  such  unit  shall  be  managed  in  accordance  with  such 

21  objective  to  the  extent  that  such  objective  is  not  in- 

22  consistent  with  the  purpose  for  which  the  unit  was 

23  established,   other  provisions   of  law   applicable   to 

24  such  unit,  and  the  activities  which  occur  on  such 

25  unit. 
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1  "(B)  The  manager  of  each  Reserve  unit  should 

2-  consistent  with  paragraph  (4)  utilize  his  authority  to 

3  use  active  management  and  recovery  measures,  in- 

4  eluding  those  specified  in  section  5(b)(2)(A)(vi),  and 

5  shall  conduct  a  survey  to  determine  the  populations 

6  of  species  within  the  Reserve. 

7  "(C)  Nothing  in  this  Act  shall— 

8  "(i)  alter,  establish,  or  affect  the  respective 

9  rights  of  the  United  States,  the  States,  or  any 

10  person  with  respect  to  any  water  or  water-relat- 

11  ed  right;  or 

12  "(ii)  affect  the  laws,  rules,  and  regulations 

13  pertaining  to  hunting,  fishing,  and  other  lawful 

14  wildlife  harvest  under  existing  State  and  Fed- 

15  eral  laws  and  Indian  treaties. 

16  "(D)  Within  1  year  of  the  designation  of  a  unit 

17  to  the  Reserve,  the  manager  of  such  unit  shall  com- 

18  plete,  and  the  Secretary  concerned  shall  make  avail- 

19  able  to  the  public  by  notice  in  the  Federal  Register, 

20  an  inventory  of  the  species  composing  the  biological 

21  diversity  within  such  unit. 

22  "(4)  Other  federal  lands. — Nothing  in  this 

23  Act  shall  be  construed  as  limiting  the  authority  of 

24  the  Secretary  of  the  Interior  or  the  Secretary  of  Ag- 

25  riculture  to  take  such  actions  as  are  necessary  and 

•HR  227S  IH 

20-707  95-8 


222 

129 

1  authorized  by  other  law  to  protect,  mamtain,  and 

2  enhance  biological  diversity  on  other  Federal  lands 

3  not  designated  to  the  Reserve  except  that,  before 

4  taking  any  such   action,   the   Secretary  concerned 

5  shall  make  a  finding  based  on  the  best  available  sci- 

6  entific  and  commercial  data,  that  the  biological  di- 

7  versity  for  which  such  action  is  proposed  is  not  pro- 

8  tected,  maintained,  or  enhanced  in  whole  or  substan- 

9  tial  part  on  any  imit  of  the  Reserve.  Such  finding 

10  shall  be  pubUshed,  along  with  the  reeisons  therefor  in 

11  the  Federal  Register.". 

12  SEC.  602.  LAND  ACQUISITION. 

13  Section  5A,  as  redesignated  by  section  501  of  this 

14  Act  and  as  amended  by  section  601  of  this  Act,  is  amend- 

15  ed  by  adding  at  the  end  the  following  new  subsection: 

16  "(b)  Land  Acquisition. — 

17  "(1)  Program. — The  Secretary,  and  the  Sefe- 

18  retary  of  Agriculture  with  respect  to  the  National 

19  Forest  System,  shall  estabUsh  and  implement  a  pro- 

20  gram  to  conserve  fish,  wildlife,  and  plants,  including 

21  those  which  are  determined  to  be  endangered  species 

22  or   threatened   species   pursuant   to   section   4.    To 

23  carry  out  such  a  program,   the   appropriate   Sec- 

24  retary — 
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1  ''(A)  shall  utilize  the  land  acquisition  and 

2  other  authority  under  the  Pish  and  Wildlife  Act 

3  of  1956  (16  U.S.C.  742a  et  seq.),  the  Fish  and 

4  WUdlife  Coordination  Act  (16  U.S.C.   661   et 

5  seq.),  and  the  Migratory  Bird  Conservation  Act 

6  (16  U.S.C.  715  et  seq.),  as  appropriate;  and 

7  "(B)  is  authorized  to  acquire  by  purchase, 

8  lease,  donation,  or  otherwise,  lands,  waters,  or 

9  interest  therein,  including  short-  or  long-term 

10  conservation    easements,    and    such    authority 

11  shall  be  in  addition  to  any  other  land  acquisi- 

12  tion  authority  vested  in  that  Secretary. 

13  "(2)  Availability  op  funds  for  acquisi- 

14  TION  OF  LANDS,  WATER,  ETC. — ^Funds  made  avail- 

15  able  pursuant  to  the  Land  and  Water  Conservation 

16  Fund  Act  of  1965  (16  U.S.C.  4601-4  et  seq.)  may 

17  be  used  for  the  purpose  of  acquiring  or  lesising 

18  lands,  waters,  or  interests  therein  under  subsection 

19  (a)  of  this  section.". 

20  SEC.  60S.  PROPERTY  EXCHANGES. 

21  Section  5A,  as  redesignated  by  section  501  of  this 

22  Act  and  as  amended  by  sections  601  and  602  of  this  Act, 

23  is  amended  by  adding  at  the  end  the  follovdng  new  sub- 

24  sections: 

25  "(c)  Exchanges. — 
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1  "(1)   In  general. — ^In  accordance  with   sub- 

2  section  (a),  the  Secretary  of  the  Interior  and  the 

3  Secretary  of  Agriculture  shaU  encourage  exchanges 

4  of  lands,  waters,  or  interests  in  land  or  water  within 

5  the  jurisdiction  of  each  Secretary  (other  than  units 

6  of  the  National  Park  System  and  units  of  the  Na- 

7  tional  Wilderness  Preservation  System)   for  lands, 

8  waters,  or  interests  in  land  or  water  that  are  not  in 

9  Federal  ownership  and  that  are  affected  by  this  Act. 

10  "(2)   Timing  of  exchanges. — ^An  exchange 

1 1  under  this  subsection  may  be  made  if  the  Secretary 

12  of  the  Interior  or  the  Secretary  of  Agriculture  deter- 

13  mines,  without  a  formal  appraisal,  that  the  lands  to 

14  be  exchanged  are  of  approximately  equal  value. 

15  "(3)  Environmental  assessment. — ^An  envi- 

16  ronmental  assessment  shall  be  the  only  document 

17  under  section  102(2)  of  the  National  Environmental 

18  Policy  Act  of  1976  (16  U.S.C.  4332(2))  that  shall 

19  be  prepared  with  respect  to  any  exchange  under  this 

20  subsection. 

21  "(4)  Expeditious  exchange  decisions. — ^An 

22  exchange  under  this  subsection  shall  be  processed  as 

23  expeditiously  as  practicable.  The  Secretary  of  the  In- 

24  terior  or  the  Secretary  of  Agriculture  shall  periodi- 
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1  cally  provide  information  to  the  non-Federal  land- 

2  owner  on  the  status  of  the  exchange. 

3  "(5)  Applicable  law. — The  Secretary  of  the 

4  Interior  and  the  Secretary  of  Agriculture  shall  proc- 

5  ess  exchanges  under  this  subsection  in  accordance 

6  with  applicable  laws  that  are  consistent  with  this 

7  subsection. 

8  "(d)  Valuation. — ^Any  land,  water,  or  interest  in 

9  land  or  water  to  be  acquired  by  the  Secretary  or  the  Sec- 

10  retary  of  Agriculture  by  purchase,  exchange,  donation,  or 

1 1  otherwise  under  this  section  shall  be  valued  as  if  the  land, 

12  water,  or  interest  in  land  or  water  were  not  subject  to  any 

13  restriction  on  use  under  this  Act  imposed  after  the  date 

14  of  acquisition  by  the  current  owner  of  the  land,  water,  or 

15  interest  in  land  or  water. 

16  "(e)  . — For  any  land  or  water  acquired  by  the 

17  Secretary  or  the  Secretary  of  Agriculture  by  purchase,  ex- 

18  change,  lease,  donation  or  otherwise  under  this  section, 

19  the  Secretary  or  Secretary  of  Agriculture  shall  ensure  that 

20  such  purchase,  exchange,  lease,  donation,  or  other  transfer 

21  shall  not  supersede,  abrogate,  or  otherwise  impair  existing 

22  easements,  rights-of-way,  fencing,  water  sources,  water  de- 

23  livery  lines  or  ditches,  and  current  uses  of  adjacent  land.". 
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1  TITLE     Vn— STATE     AUTHORITY 

2  TO     PROTECT    ENDANGERED 

3  AND  THREATENED  SPECIES 

4  SEC.  701.  STATE  AUTHORmr. 

5  (a)  In  general.— Section  6  (16  U.S.C.  1535)  is 

6  amended  by  striking  subsection  (c)  and  all  that  follows 

7  through  subsection  (f)  and  inserting  the  following: 

8  "(c)  State  Authority  To  Protect  Endangered 

9  AND  Threatened  Species. — 

10  "(1)  Delegation  op  authority. — In  further- 

1 1  ance  of  the  purposes  of  this  Act,  the  Secretary  may 

12  delegate  to  a  State  which  estabhshes  and  maintains 

13  an  adequate  program  for  the  conservation  of  endan- 

14  gered  species  and  threatened  species  the  authority 

15  contained  in  this  Act  with  respect  to  species  of  fish, 

16  wildlife,  and  plants  that  are  residents  in  the  State. 

17  Within  120  days  after  the  Secretary  receives  a  cer- 

18  tified  copy  of  such  a  proposed  State  program,  the 

19  Secretary  shall  make  a  determination  whether  such 

20  program  will  be  adequate  to  provide  protections  to 

21  endangered  species  and  threatened  species  in  such 

22  State.  In  order  for  a  State  program  to  be  deter- 

23  mined  to  be  an  adequate  program  for  the  conserva- 

24  tion  of  endangered  species  and  threatened  species. 
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1  the  Secretary  must  find  that  under  the  State  pro- 

2  gram — 

3  "(A)(i)  authority  resides  in  the  State  agen- 

4  ey  to  conserve  resident  species  of  fish  or  wildlife 

5  determined  by  the   State  agency  or  the   Sec- 

6  retary  to  be  endangered  species  or  threatened 

7  species; 

8  "(ii)  the  State  agency  has  established  ac- 

9  ceptable  conservation  programs,  consistent  with 

10  the  purposes  and  policies  of  this  Act,  for  all 

11  resident  species  of  fish  or  wildUfe  in  the  State 

12  which  are  deemed  by  the  Secretary  to  be  endan- 

13  gered  species  or  threatened  species  or  for  those 

14  species  or  taxonomic  groups  of  si>ecies  which 

15  the  State  proposes  to  cover  under  its  program, 

16  and  has  furnished  a  copy  of  such  plan  and  pro- 

17  gram  together  with  all  pertinent  details,  infor- 

18  mation,  requested  to  the  Secretary; 

19  "(iii)   the   State  agency  is  authorized  to 

20  conduct  investigations  to  determine  the  status 

21  and  requirements  for  survival  of  resident  spe- 

22  cies  of  fish  and  vdldUfe; 

23  "(iv)  an  agency  of  the  State  is  authorized 

24  to  establish  programs,  including  the  acquisition 

25  of  land  or  aquatic  habitat  or  interests  therein, 
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1  for  the  conservation  of  resident  endangered  spe- 

2  cies  or  threatened  species  of  fish  or  wildlife; 

3  "(v)  provision  is  made  for  public  participa- 

4  tion  in  designating  resident  species  of  fish  or 

5  wildUfe   as   endangered   species   or   threatened 

6  species;  and 

7  "(vi)  the  State  agency  has  initiated  or  en- 

8  couraged  voluntary  or  incentive  based  programs 

9  to  further  the  conservation  objectives  for  the 

10  species;  or 

11  "(B)(i)    the    requirements    set    forth    in 

12  clauses  (iii),  (iv),  and  (v)  of  subparagraph  (A) 

13  are  complied  with,  and 

14  "(ii)  plans  are  included  under  which  imme- 

15  diate  attention  will  be  given  to  those  resident 

16  species  of  fish  and  wildUfe  which  are  deter- 

17  mined  by  the  Secretary  or  the  State  agency  to 

18  be  endangered  species  or  threatened  species  and 

19  which  the  Secretary  and  the  State  agency  agree 

20  are  most  urgently  in  need  of  conservation  pro- 

21  grams. 

22  "(2)  Prohibitions  not  affected. — ^A  delega- 

23  tion  to  a  State  whose  program  is  deemed  adequate 

24  pursuant  to  pareigraph  (1)  shall  not  affect  the  appli- 

25  cability  of  prohibitions  set  forth  in  or  authorized 

•HR  2275  ra 


229 

136 

1  pursuant  to  section  4(d)  or  section  9(a)(1)  with  re- 

2  spect  to  the  taking  of  any  resident  endangered  spe- 

3  cies  or  threatened  species  in  the  State. 

4  "(d)  Allocation  of  Funds. — 

5  "(1)  Financial  assistance. — The  Secretary 

6  may    provide    financial    assistance    to    any    State, 

7  through  its  respective  State  agency,  which  has  re- 

8  ceived  delegation  pursuant  to  subsection  (c)  of  this 

9  section  to  assist  in  development  of  programs  for  the 

10  conservation  of  endangered  species  and  threatened 

1 1  species  or  to  assist  in  monitoring  the  status  of  can- 

12  didate  species  pursuant  to  subparagraph  (C)  of  sec- 

13  tion  4(b)(3)  and  recovered  species  pursuant  to  sec- 

14  tion  4(f).  The  Secretary  shall  allocate  each  annual 

15  appropriation  made  in  accordance  with  subsection  (i) 

16  to  such  States  based  on  consideration  of — 

17  "(A)  the  international  commitments  of  the 

18  United  States  to  protect  endangered  species  or 

19  threatened  species; 

20  "(B)  the  readiness  of  a  State  to  proceed 

21  with  a  conservation  program  consistent  with  the 

22  objectives  and  purposes  of  this  Act; 

23  "(C)   the   number  of  endangered   species 

24  and  threatened  species  within  a  State; 
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1  "(D)   the  potential   for  restoring  endan- 

2  gered  species  and  threatened  species  within  a 

3  State; 

4  "(E)  the  relative  ui^ncy  to  initiate  a  pro- 

5  gram  to  restore  and  protect  an  endangered  spe- 

6  cies  or  threatened  species  in  terms  of  survival 

7  of  the  species; 

8  "(F)  the  importance  of  monitoring  the  sta- 

9  tus  of  candidate  species  within  a  State  to  pre- 

10  vent  a  significant  risk  to  the  well-being  of  any 

11  such  species;  and 

12  "(6)  the  importance  of  monitoring  the  sta- 

13  tus  of  recovered  species  within  a  State  to  assure 

14  that  such  sj)ecies  do  not  return  to  the  point  at 

15  which  the  measures  provided  pursuant  to  this 

16  Act  are  again  necessary. 

17  So  much  of  the  annual  appropriation  made  in  ac- 

18  cordance  with  subsection  (i)  allocated  for  obligation 

19  to  any  State  for  any  fiscal  year  as  remains  unobh- 

20  gated  at  the  close  thereof  may  be  made  available  to 

21  that  State  until  the  close  of  the  succeeding  fiscal 

22  year.  Any  amount  allocated  to  any  State  which  is 

23  unobligated  at  the  end  of  the  period  during  which  it 

24  is  available  for  e^enditure  may  be  made  available 
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1  for  e3q;)enditure  by  the  Secretary  in  conducting  pro- 

2  grams  under  this  section. 

3  "(2)     Contents    of    delegation    agree- 

4  ment. — Such  delegation  shall  provide  for — 

5  "(A)  the  actions  to  be  taken  by  the  Sec- 

6  retary  and  the  States; 

7  "(B)  the  benefits  that  are  expected  to  be 

8  derived  in  connection  with  the  conservation  of 

9  endangered  species  or  threatened  species; 

10  "(C)  the  estimated  cost  of  these  actions; 

1 1  and 

12  "(D)  the  share  of  such  costs  to  be  borne 

13  by  the  Federal  Grovemment  and  by  the  States; 

14  except  that — 

15  "(i)  the  Federal  share  of  such  pro- 

16  gram  costs  shall  not  exceed  75  percent  of 

17  the  estimated  program  cost  stated  in  the 

18  agreement;  and 

19  "(ii)  the  Federal  share  may  be  in- 

20  creased  to   90   percent  whenever  two  or 

21  more  States  having  a  common  interest  in 

22  one  or  more  endangered  species  or  threat- 

23  ened   species,   the   conservation   of  which 

24  may  be  enhanced  by  cooperation  of  such 


•HR  227S  IH 


232 

139 

1  States,    enter  jointly   into   an    agreement 

2  with  the  Secretary. 

3  The   Secretary  may,   in  the  Secretary's  discretion, 

4  and  under  such  rules  and  regulations  as  he  may  pre- 

5  scribe,  advance  funds  to  the  State  for  financing  the 

6  United  States  pro  rata  share  agreed  upon  in  the  eo- 

7  operative  a^eement.  For  the  purposes  of  this  sec- 

8  tion,  the  non-Federal  share  may,  in  the  discretion  of 

9  the  Secretary,  be  in  the  form  of  money  or  real  prop- 

10  erty,  the  value  of  which  will  be  determined  by  the 

1 1  Secretary,  whose  decision  shall  be  final. 

12  "(3)  Compliance  with  procedures. — In  im- 

13  plementing  this  Act  under  authority  delegated  to  a 

14  State  by  the  Secretary,  the  State  shall  comply  with 

15  all  requirements,   prohibitions,   and  procedures   set 

16  forth  by  this  Act. 

17  "(e)   Review  of  State  Programs. — ^Any  action 

18  taken  by  the  Secretary  under  this  section  shall  be  subject 

19  to  his  periodic  review  at  no  greater  than  intervals  of  5 

20  years. 

21  "(f)  Conflicts  Between  Federal  and  State 

22  Laws. — ^Any  State  law  or  regulation  which  applies  with 

23  respect  to  the  importation  or  exportation  of,  or  interstate 

24  or  foreign  commerce  in,  endangered  species  or  threatened 

25  species  is  void  to  the  extent  that  it  may  effectively — 
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1  "(1)  permit  what  is  prohibited  by  this  Act  or  by 

2  any  regulation  which  implements  this  Act,  or 

3  "(2)  prohibit  what  is  authorized  pursuant  to  an 

4  exemption  or  permit  provided  for  in  this  Act  or  in 

5  any  regulation  which  implements  this  Act.  This  Act 

6  shall  not  otherwise  be  construed  to  void  any  State 

7  law  or  regulation  which -is  intended  to  conserve  mi- 

8  gratory,  resident,  or  introduced  fish  or  wildlife,  or  to 

9  permit  or  prohibit  sale  of  such  fish  or  wildlife.  Any 

10  State  law  or  regulation  respecting  the  taking  of  an 

11  endangered  species  or  threatened   species  may  be 

12  more  restrictive  than  the  exemptions  or  permits  pro- 

13  vided  for  in  this  Act  or  in  any  regulation  which  im- 

14  plements  this  Act.". 

15  (b)  Conforming  Amendment. — Section  6(g)(2)(A) 

16  (16  U.S.C.  1535(g)(2)(A))  is  amended  to  read  as  follows: 

17  "(A)  to  which  the  Secretary  has  delegated  au- 

18  thority  under  subsection  (c);  or". 

19  SEC.  702.  STATE  PROGRAMS  AFFECTED  BY  THE  CONVEN- 

20  TION. 

21  Section  8A  (16  U.S.C.  1537a),  as  amended  by  section 

22  207(b)  of  this  Act,  is  amended  by  adding  at  the  end  the 

23  following  new  subsection: 

24  "(h)  Issuance  of  Permits  for  Export. — 
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1  "(1)  Compliance  with  state  recommenda- 

2  TION. — In  any  instance  in  which  a  State  has  a  pro- 

3  gram  for  management  of  a  native  species  which  is 

4  the  subject  of  a  request  for  an  export  permit  under 

5  the  Convention,  the  Secretary  shall  act  in  accord- 

6  ance  with  the  recommendation  of  the  State  unless 

7  the  Secretary  makes  a  finding  and  publishes  a  notice 

8  in  the  Federal  Register  that  scientific  evidence  justi- 

9  fies  a  conclusion  contrary  to  the  advice  of  the  State. 

10  "(2)  Appeal.— The  State  which  is  the  subject 

11  to  such  a  finding,  or  any  person  in  that  State  di- 

12  rectly  affected  because  of  inabiUty  to  obtain  a  per- 

13  mit,  may  appeal  the  finding  to  an  Administrative 

14  Law  Judge  or  a  court.  The  burden  shall  be  on  the 

15  Secretary  to  show  that  the  evidence  supports  a  find- 

16  ing  contrary  to  the  reconmiendation  of  the  State.". 

17  TITLE  VIII— FUNDING  OF 

18  CONSERVATION  MEASURES 

1 9  SEC.  801.  AUTHORIZING  INCREASED  APPROPRIATIONS. 

20  Section  15  (16  U.S.C.  1542)  is  amended  to  read  as 

21  follows: 

22  '<SEC.  16.  AUTHORIZATION  OF  APPROPRIATIONS. 

23  "(a)  In  General. — ^In  addition  to  the  amounts  au- 

24  thorized  to  be  appropriated  under  section  6(i)  and  sub- 


•HR  227S  IH 


235 

142 

1  sections  (b)  through  (e),  there  are  authorized  to  be  appro- 

2  priated — 

3  "(1)  to  the  Department  of  the  Interior  to  cany 

4  out  the  duties  of  the  Secretary  of  the  Interior  under 

5  this    Act    $110,000,000     for    fiscal    year     1996, 

6  $120,000,000  for  fiscal  year  1997,  $130,000,000  for 

7  fiscal  year  1998,  $140,000,000  for  fiscal  year  1999, 

8  $150,000,000      for      fiscal      year      2000,       and 

9  $160,000,000  for  fiscal  year  2001; 

10  "(2)  to  the  Department  of  Commerce  to  carry 

11  out  the  duties  of  the  Secretary  of  Commerce  under 

12  this     Act     $15,000,000     for     fiscal     year     1996, 

13  $20,000,000  for  fiscal  year  1997,  $25,000,000  for 

14  fiscal  year  1998,  $30,000,000  for  fiscal  year  1999, 

15  $35,000,000  for  fiscal  year  2000,  and  $40,000,000 

16  for  fiscal  year  2001;  and 

17  "(3)  to  the  Department  of  Agriculture  to  carry 

18  out  the  duties  of  the  Secretary  of  Agriculture  under 

19  this  Act  $4,000,000  for  each  of  fiscal  years  1996 

20  through  2001. 

21  "(b)  Cooperative  Management  Agreements. — 

22  There  are  authorized  to  be  appropriated  to  the  Depart- 

23  ment    of    the    Interior    to    carry    out    section     6(b), 

24  $20,000,000  for  each  of  fiscal  years  1996  through  2001, 

25  to  remain  available  until  expended. 
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1  "(c)  Convention  Implementation. — There  are  au- 

2  thorized  to  be  appropriated  to  the  Department  of  the  Inte- 

3  nor  to  cany  out  section  8A(e)  $1,000,000  for  each  of  fis- 

4  cal  years  1996  through  2001,  to  remain  available  until  ex- 

5  pended. 

6  "(d)  Non-Federal  Conservation  Planning. — 

7  There  are  authorized  to  be  appropriated  to  the  Depart- 

8  ment  of  the  Interior  to  cany  out  section  10(a)(2)(F) 

9  $20,000,000  for  each  of  fiscal  years  1996  through  2001, 

10  to  remain  available  until  expended. 

11  "(e)  Habitat  Conservation  Grants. — There  are 

12  authorized  to  be  appropriated  to  the  Department  of  the 

13  Interior  to  provide  habitat  conservation  grants  under  sec- 

14  tion  6(b)(14)  $20,000,000  for  each  of  fiscal  years  1996 

15  though  2001,  to  remain  available  until  expended.". 

16  SEC.  802.  FUNDING  OF  FEDERAL  MANDATES. 

17  Section  16  is  amended  to  read  as  follows: 

18  '^ec.  16.  federal  cost-sharing  requirements  for 

19  conservation  obugations. 

20  "(a)  Direct  Costs  Defined. — In  this  section,  the 

21  term  'direct  costs'  means — 

22  "(1)  expenditures  on  labor,  material,  facilities, 

23  utiUties,   equipment,   suppUes   and  other  resources 

24  which  are  necessary  to  undertake  a  specific  con- 

25  servation  measure; 
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1  "(2)  increased  purchase  power  costs  and  lost 

2  revenues  caused  by  changes  in  the  operation  of  a  hy- 

3  dropower  system  from  which  the  non-Federal  person 

4  or  Federal  power  marketing  administration  markets 

5  power  to  meet  a  specific  conservation  measure;  and 

6  "(3)  other  reimbursable  costs  specifically  identi- 

7  fied  by  the  Secretary  as  directly  related  to  the  per- 

8  formance  of  a  specific  conservation  measure. 

9  "(b)  Cost-Sharing.— 

10  "(1)    Conservation   plans. — For   any   non- 

1 1  Federal  person  or  Federal  power  marketing  adminis- 

12  tration,  the  Secretary  shall  pay  50  percent  of  any  di- 

13  rect  costs  that  result  from  the  compUance  by  the 

14  person  or  administration  mandated  by  a  conserva- 

15  tion  plan  issued  under  section  5  or  any  conservation 

16  measure  that  provides  protection  to  a  listed  species 

17  under  a  plan  developed  under  the  Pacific  Northwest 

18  Electric  Power  Planning  and  Conservation  Act  (16 

19  U.S.C.  839  et  seq.)  including  a  plan  that  provides 

20  protection  to  a  larger  population  unit  of  the  same 

21  hsted  species. 

22  "(2)  Consultation  requirements. — For  any 

23  non-Federal  person  or  Federal  power  marketing  ad- 

24  ministration,  the  Secretary  shall  pay  50  percent  of 

25  direct  costs  that  result  solely  from  requirements  im- 

•HRS27B  IH 


238 

145 

1  posed  by  the  Secretary  on  the  person  or  marketing 

2  administration  under  section  7. 

3  "(3)    Incidental   take   permits. — For   any 

4  non-Federal  person  issued  an  incidental  take  permit 

5  under  section  10,  the  Secretary  shall  pay  to  such 

6  person  50  percent  of  the  direct  costs  of  preparing 

7  the  application  for  the  permit  and  implementing  the 

8  terms  and  conditions  of  the  permit. 

9  "(4)     Cooperative     management     agree- 

10  MENTS. — The  Secretary  shall  pay  50  percent  of  the 

11  direct   costs    of  preparing   and    implementing   the 

12  terms  and  conditions  of  a  cooperative  management 

13  agreement  incurred  by  a  party  to  the  agreement  and 

14  any  costs  incurred  by  any  other  non-Federal  person 

15  or  Federal  power  marketing  administration  subject 

16  to  the  terms  of  such  agreement. 

17  "(c)  Method  of  Cost-Sharing. — 

18  "(1)  In  general. — Except  as  provided  in  para- 

19  graph  (2),  the  Secretary  may  make  a  contribution 

20  required  under  subsection  (b)  by — 

21  "(A)    providing   a    habitat    reserve    grant 

22  under  section  6(b)(14); 

23  "(B)  acquiring,  from  or  for  the  party  to 

24  the  cost-share,  land  or  an  interest  in  land  as 

25  provided  in  section  5A;  or 
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1  "(C)  providing  appropriated  funds, 

2  "(2)    Cost-share    payment    for    federal 

3  power  marketing  administrations  and  other 

4  state  or  local  governmental  entities. — The 

5  Secretary   shall    make    a    contribution   under    sub- 

6  section  (b)  to  a  Federal  power  marketing  adminis- 

7  tration  or  any  other  State  or  local  governmental  en- 

8  tity  by  providing  appropriated  funds  directly  to  the 

9  administration  or  governmental  entity. 

10  "(3)  Appropriated  funds. — To  the  maximum 

11  extent  practicable,  any  appropriated  funds  paid  by 

12  the  Secretary  under  paragraphs  (1)  and  (2)  shall  be 

13  paid  directly  (in  lieu  of  reimbursement)  to  the  party, 

14  person,  or  administration. 

15  "(4)  Loans. — The  Secretary  may  not  consider 

16  a  loan  to  the  party  to  the  cost-share  as  a  contribu- 

17  tion  or  portion  of  a  contribution  under  subsection 

18  (b). 

19  "(5)  Recovered  costs. — The  Secretary  may 

20  not  claim  as  a  portion  of  the  Federal  share  under 

21  subsection  (b)  any  costs  to  the  Federal  Government 

22  that  are  recovered  through  rates  for  the  sale  or 

23  transmission  of  power  or  water. 

24  "(6)  Effect  of  federal  nonpayment. — If 

25  the  Secretary  fails  to  make  the  contribution  required 
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1  under  subsection  (b),  the  application  of  the  appUca- 

2  ble  provision  of  the  conservation  plan,  requirement 

3  under  section  7,  term  under  the  incidental  take  per- 

4  mit,   or  provision   of  the   cooperative   management 

5  agreement  shall  be  suspended  until  such  time  as  the 

6  full  contribution  is  made.  If  the  suspended  provision 

7  or  requirement  includes  a  conservation  easement  or 

8  other  instrument  restricting  title  to  the  property  of 

9  the  non-Federal  person,  nonpayment  of  the  full  con- 

10  tribution  shall  result  in  the  nullification  of  the  pre- 

1 1  viously  granted  restriction  on  title. 

12  "(7)  In-kind  coNTRmuTiONS. — ^A  non-Federal 

13  person  or  Federal  power  marketing  administration 

14  may  include  in-kind  contributions  in  calculating  the 

15  appropriate  share  of  the  costs  of  the  person  or  ad- 

16  ministration  under  this  section. 

17  "(8)  Costs  paid  by  the  secretary. — Com- 

18  pensation  from  the  Federal  Government  under  sec- 

19  tion  19  may  not  cover  costs  incurred  by  a  non-Fed- 

20  eral  person  that  were  otherwise  paid  by  the  Sec- 

21  retary  under  subsection  (b). 

22  "(d)  Existing  Cost-Sharing  Agreements. — ^Any 

23  cost-sharing  agreement  with  a  non-Federal  person  pro- 

24  vided  in  any  recovery  plan  or  other  agreement  in  existence 

25  prior  to  the  date  of  enactment  of  this  subsection  shall  re- 
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1  main  in  effect  unless  the  non-Federal  person  requests  that 

2  the  cost-sharing  percentage  be  reconsidered. 

3  "(e)  Adjustments  to  Cost-Sharing  Percent- 

4  AGE. — At  the  request  of  the  non-Federal  person,  the  Sec- 

5  retary  may  adjust  the  percentage  of  the  Federal  contribu- 

6  tion  to  a  higher  share.". 

7  SEC.  803.  ENDANGERED  SPECIES  AND  THREATENED  SPE- 

8  CIES  CONSERVATION  TRUST  FUND. 

9  Section  13  is  amended  to  read  as  follows: 

10  "SEC.  IS.  ENDANGERED  SPECIES  AND  THREATENED  SPE- 

1 1  CIES  CONSERVATION  TRUST  FUND. 

12  "(a)  Establishment. — There  is  established  in  the 

13  general  fund  of  the  Treasury  a  separate  account  which 

14  shall  be  known  as  the  'Endangered  Species  and  Threat- 

15  ened  Species  Conservation  Trust  Fund'  (in  this  section  re- 

16  ferred  to  as  the 'Fund'). 

17  "(b)  Contents.— The  Fund  shall  consist  of  the  fol- 

18  lowing: 

19  "(1)  Amounts  received  as  gifts,  bequests,  and 

20  devises  under  subsection  (d). 

21  "(2)  Other  amounts  appropriated  to  or  other- 

22  wise  deposited  in  the  Fund. 

23  "(c)  Use. — Amounts  in  the  fund  shall  be  available 

24  to  the  Secretary,  subject  to  appropriations,  for  the  follow- 

25  ing: 
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1  "(1)  Payment  of  compensation  under  section 

2  19. 

3  "(2)  Habitat  conservation  grants  under  section 

4  6(b)(ll). 

5  "(3)  Payment  of  cost  sharing  under  section  16. 

6  "(d)  Gifts,  Bequests,  and  Devises. — 

7  "(1)  In  general. — The  Secretary  may  accept, 

8  use,  and  dispose  of  gifts,  bequests,  or  devises  of 

9  services  or  property,  both  real  and  personal,  for  the 

10  purpose  of  carrying  out  this  Act. 

11  "(2)  Deposit  into  fund. — Gifts,  bequests,  or 

12  devises  of  money,  and  proceeds  from  sales  of  other 

13  property  received  as  gifts,  bequests,  or  devises,  shall 

14  be  deposited  in  the  Fund  and  shall  be  available  for 

15  disbursement  upon  order  of  the  Secretary. 

16  "(3)  Treatment. — For  purposes  of  Federal  in- 

17  come,  estate,  and  gift  taxes,  property  accepted  under 

18  this  subsection  shall  be  considered  as  a  gift,  bequest, 

19  or  devise  to  the  United  States.". 

20  TITLE  IX— MISCELLANEOUS 

21  PROVISIONS 

22  SEC.  901.  AMENDMENTS  TO  DEFINITIONS. 

23  Section  3  (16  U.S.C.  1532)  is  amended— 
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1  (1)  by  adding  after  paragraph  (16)  (as  added 

2  by  section  401(e)(1)  of  this  Act)  the  following  new 

3  paragraph: 

4  "(17)  The  term  'non-Federal  person'  means  a 

5  person  other  than  an  officer,  employee,  agent,  de- 

6  partment,  or  instrumentality  of  the  Federal  Govem- 

7  ment  or  a  foreign  government,  acting  in  the  official 

8  capacity  of  the  person.";  and 

9  (2)   by  amending  paragraph   (3)    (as   redesig- 

10  nated  by  section  102(a)(1)  of  this  Act)  to  read  as 

1 1  follows: 

12  "(3)  The  term  'commercial  activity'  means  all 

13  activities  of  industry  and  trade,  including,  but  not 

14  limited  to,  the  buying  or  selling  of  commodities  and 

15  activities  conducted  for  the  purpose  of  facilitating 

16  such  buying  and  selling,  except  that  it  does  not  in- 

17  elude  exhibition  of  commodities  or  species  by  exhibi- 

18  tors   Ucensed   under   the   Animal   Welfare   Act   (7 

19  U.S.C.  2131  et  seq.),  museums,  or  similar  cultural 

20  or  historical  organizations.". 

21  SEC.  902.  REVIEW  OF  SPECIES  OF  NATIONAL  INTEREST. 

22  No  later  than  60  days  after  the  date  of  the  enactment 

23  of  this  Act,  the  Secretary  (as  that  term  is  defined  in  sec- 

24  tion  3  of  the  Endangered  Species  Act  of  1973,  as  amended 

25  by  this  Act)  shall  identify  those  species  which  are  listed 
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1  under  section  4  of  that  Act  as  a  result  of  being  determined 

2  to  be  a  population  segment.  No  later  than  one  year  after 

3  the  date  of  the  enactment  of  this  Act,  the  Secretary  shall 

4  review  and  determine  whether  or  not  it  is  in  the  national 

5  interest  to  continue  to  list  each  such  population  segment. 

6  Those   population   segments   which   the    Secretary   rec- 

7  ommends  for  continued  listing  in  the  national  interest 

8  shall  be  submitted  to  the  Congress  for  approval.  Any  pop- 

9  ulation  segment  which  is  not  determined  to  be  in  the  na- 

10  tional  interest  shall  be  delisted  ^vithin  60  days  after  that 

1 1  determination. 

12  SEC.  903.  PREPARATION  OF  CONSERVATION  PLANS  FOR 

13  SPECIES  USTED  BEFORE  ENACTMENT  OF 

14  THIS  ACT. 

15  (a)  Listed  Species  Without  Recovery  Plans. — 

16  (1)   Priority  for  development  of   con- 

17  SERVATION  PLANS. — Not  later  than  30  days  after 

18  the  date  of  enactment  of  this  Act,  the  Secretary  (as 

19  defined  in  section  3  of  the  Endangered  Species  Act 

20  of  1973,  as  amended  by  this  Act)  shall  publish  a  Ust 

21  of  all  species  that  were  determined  to  be  endangered 

22  species  or  threatened  species  under  section  4  of  the 

23  Act  (16  U.S.C.  1533)  for  which  no  final  recovery 

24  plans  were  issued  under  section  4(f)  of  the  Act  (16 

25  U.S.C.  1533(f))  (as  in  effect  on  the  day  before  the 
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1  date  of  enactment  of  this  Act)  divided  equally  into 

2  three  tiers  of  priority  for  preparation  of  conservation 

3  objectives  and  conservation  plans  therefor  pursuant 

4  to  section  5  of  the  Act.  Any  species  which  is  listed 

5  as  an  endangered  species  or  threatened  species  in 

6  more  than  one  State  shall  be  placed  in  the  first  tier 

7  of  priority. 

8  (2)  Schedule  for  adoption  of  plans. — The 

9  Secretary  shall  publish  pursuant  to  section  5  of  the 

10  Endangered  Species  Act  of  1973  a  conservation  ob- 

11  jective,  draft  conservation  plan,  and  final  conserva- 

12  tion  plan  (except  when  a  conservation  objective  is 

13  published  pursuant  to   section   5(b)(3)(C)   of  such 

14  Act)   for  each  species  within  each  tier  of  priority 

15  identified  pursuant  to  paragraph  (1)  within  the  fol- 

16  lowing  periods  after  the  date  of  enactment  of  this 

17  Act: 

18  (A)  Conservation  objective:  First  tier,  120 

19  days;  second  tier,  12  months;  and  third  tier,  24 

20  months. 

21  (B)  Draft  conservation  plan:  First  tier,  6 

22  months;  second  tier,  18  months;  and  third  tier, 

23  30  months. 
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1  (C)  Final  conservation  plan:  First  tier,  12 

2  months;  second  tier,  24  months;  and  third  tier, 

3  36  months. 

4  (b)  Listed  Species  With  Recovery  Plans. — 

5  (1)    Priority   for   revision    of    existing 

6  PLANS. — Except  as  provided  in  paragraph   (3),   a 

7  final  recovery  plan  issued  under  section  4(f)  of  the 

8  Endangered    Species    Act    of    1973     (16     U.S.C. 

9  1533(f))  (as  in  effect  on  the  day  before  the  date  of 

10  enactment  of  this  Act)  shall  continue  in  effect  until 

1 1  the  expiration  of  the  deadline  for  revision  thereof  es- 

12  tablished  under  this  paragraph.  Within  90  days  after 

13  the  date  of  enactment  of  this  Act,  the  Secretary 

14  shall  publish  a  list  of  all  species  that  were  deter- 

15  mined  to  be  endangered  species  or  threatened  spe- 

16  cies  under  section  4  of  such  Act  (16  U.S.C.  1533) 

17  and  for  which  final  recovery  plans  were  issued  under 

18  section  4(f)  of  such  Act  (16  U.S.C.  1533(f))  (as  in 

19  effect  on  the  day  before  the  date  of  enactment  of 

20  this  Act)  divided  equallj'^  into  three  tiers  of  priority 

21  for  preparation  of  conservation  objectives  pursuant 

22  to  section  5(b)  of  such  Act  and  revisions  of  the  re- 

23  covery  plans  consistent  with  the  requirements  for 

24  conservation  plans  set  forth  in  section  5(c)  of  such 

25  Act.  Any  species  which  is  listed  as  an  endangered 

•HR  227S  IH 


247 

154 

1  species  or  threatened  species  in  more  than  one  State 

2  shall  be  placed  in  the  first  tier  of  priority. 

3  (2)  Schedule  for  revision  of  plans. — The 

4  Secretary  shall  publish  pursuant  to  section  5  of  the 

5  Endangered  Species  Act  of  1973  a  conservation  ob- 

6  jeetive,  draft  revision  of  the  existing  recovery  plan, 

7  and  final  revision  of  the  existing  recovery  plan  (ex- 

8  cept  vv^hen  a  conservation  objective  is  published  pur- 

9  suant  to  section  5(b)(3)(C)  of  such  Act)  for  each 

10  species  Avithin  each  tier  of  priority  identified  pursu- 

11  ant  to  paragraph  (1)  \vithin  the  following  periods 

12  after  the  date  of  enactment  of  this  Act: 

13  (A)  Conservation  objective:  First  tier,  180 

14  days;  second  tier,  18  months;  and  third  tier,  30 

15  months. 

16  (B)  Draft  revised  recovery  plan:  First  tier, 

17  12  months;  second  tier,  24  months;  and  third 

18  tier,  36  months. 

19  (C)  Final  revised  recovery  plan:  First  tier, 

20  18  months;  second  tier,  30  months;  and  third 

21  tier,  42  months. 

22  (3)   Species  for  wihch  no  conservation 

23  PLAN  IS  required. — If  the  Secretary  publishes  a 

24  conservation  objective  for  which  no  conservation  plan 

25  is  required  pursuant  to  section  5(b)(3)(C)  of  the  En- 
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1  dangered  Species  Act  of  1973  for  any  species  subject 

2  to  this  subsection,  the  final  recovery  plan  applicable 

3  to  the  species  shall  be  rescinded. 

4  (c)     Prohibition     on     Additional     Require- 

5  MENTS. — The  Secretary  or  any  other  Federal  agency  may 

6  not  require  any  increase  in  any  measurable  criterion  con- 

7  tained  in,  or  any  site  specific  management  action  in  addi- 

8  tion  to  those  provided  in,  a  final  recovery  plan  issued 

9  under  section  4(f)  of  the  Endangered  Species  Act  of  1973 

10  (16  U.S.C.  1533(f))  (as  in  effect  on  the  day  before  the 

1 1  date  of  enactment  of  this  Act)  until  such  time  as  a  con- 

12  servation  plan,  or,  pursuant  to  section  5(b)(3)(C)  of  such 

13  Act,  a  conservation  objective,  has  been  published  under 

14  section  5  of  such  Act. 

15  (d)  Existing  Biological  Opinions. — In  conjunc- 

16  tion  with  the  issuance  of  a  conservation  plan,  or,  pursuant 

17  to  section  5(b)(3)(C)  of  the  Endangered  Species  Act  of 

18  1973,  a  conservation  objective  under  subsection  (a)  or  (b), 

19  the  Secretary  (as  defined  in  section  3  of  such  Act  (16 

20  U.S.C.  1532))  shall  review  and  reissue,  in  accordance  with 

21  section  7  of  such  Act,  any  Avritten  opinion  of  the  Secretary 

22  that  relates  to  the  affected  species  and  was  issued  after 

23  January  1,  1995,  under  section  7(b)(3)  of  such  Act  (16 

24  U.S.C.  1536(b)(3))  (as  in  effect  on  the  day  before  the  date 

25  of  enactment  of  this  Act) . 
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1  SEC.  904.  CONFORMING  AMENDMENT  TO  TABLE  OF  CON- 

2  TENTS. 

3  The  table  of  contents  at  the  end  of  the  first  section 

4  is  amended  to  read  as  follows: 

5  "TABLE  OF  CONTENTS 

"Sec.  2.  Findings,  purposes,  and  poli(y. 

"Sec.  3.  Definitions. 

"Sec.  4.  Determination  of  endangered  species  and  threatened  species. 

"Sec.  5.  Species  conservation  plans. 

"Sec.  5A.  Protection  of  habitat. 

"Sec.  6.  Cooperation  with  non-Federal  persons. 

"Sec.  7.  Interagency  cooperation. 

"Sec.  8.  International  cooperation. 

"Sec.  8A.  Convention  implementation. 

"Sec.  9.  Prohibited  acts. 

"Sec.  10.  Exceptions. 

"Sec.  11.  Penalties  and  enforcement. 

"Sec.  12.  Endangered  plants. 

"Sec.  13.  Endangered    Species    and    Threatened    Species   Conservation    Trust 

Fund. 

"Sec.  14.  Notice  of  hearings. 

"Sec.  15.  Authorization  of  appropriations. 

"Sec.  16.  Federal  cost-sharing  requirements  for  conser\'ation  obligations. 

"Sec.  17.  Marine  Mammal  Protection  Act  of  1972. 

"Sec.  18.  Annual  cost  analysis  by  the  Fish  and  Wildlife  Service. 

"Sec.  19.  Right  to  compensation. 

"Sec.  20.  Recognizing  net  benefits  to  aquatic  species.". 
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Statement  of  the  Honorable 

WILLIAM  M.  THOMAS 

Committee  on  Resources 

Endangered  Species  Conservation  and  Management  Act  of  1995 

September  20,  1995 


Mr.  Chairman  and  members  of  the  committee,  I  appreciate  the  opportunity  to  comment 
today  on  H.R.  2275,  which  will  provide  for  an  Endangered  Species  Act  (ESA)  that  respects 
private  property  while  broadening  conservation  efforts  for  endangered  and  threatened  species 
to  embrace  private-public  partnerships.  For  too  long,  this  well-intentioned  Act  of  Congress 
has  been  harming  our  economy  and  wasting  public  resources.  H.R.  2275  will  provide  more 
tools  to  help  protect  and  conserve  species  while  eliminating  the  bureaucratic  abuses  allowed 
under  present  law. 

Property  owners  in  Kern  and  Tulare  Counties  in  California  and  nationwide  have  gotten 
the  message  from  the  current  Act,  that  the  government  places  more  value  on  the  existence  of 
species  like  the  fairy  shrimp  and  the  blunt-nose  leopard  lizard  than  on  people.  That  message  is 
conveyed  by  environmental  groups  and  bureaucrats  who  are  too  far  removed  from  the  human 
side  of  the  equation.   It  is  a  message  made  explicit  in  the  Act  itself,  which  effectively 
precludes  consideration  of  all  factors  other  than  the  supposed  "intrinsic  value"  of  a  species. 
Congress  has  declared  in  the  Act  that  such  species  are  of  "incalculable"  value,  prompting  the 
Supreme  Court  to  rule  that  the  "plain  intent  of  Congress  was  to  prevent  extinction,  whatever 
the  cost. "  Is  it  any  wonder  then  that  Constitutional  rights  of  people  are  relegated  to  a 
secondary  status  behind  the  non-Constitutional  rights  of  rats  and  weeds? 

The  fact  is  that  if  Congress  knew  in  1974  how  the  Act  would  have  nirned  out,  it  would 
never  have  passed  the  legislation  in  the  first  place  ~  at  least  not  in  its  current  form. 

Perhaps  part  of  the  problem  is  the  initial  process  by  which  ESA  was  created  in  1973, 
when  only  three  hearings  were  held  on  the  legislation,  all  in  Washington,  DC.  By  contrast, 
in  this  new  Congress,  H.R.  2275,  the  Endangered  Species  Conservation  and  Management  Act, 
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is  the  product  of  ten  Endangered  Species  Task  Force  hearings,  seven  of  those  hearings 
conducted  outside  of  Washington.   Over  one  hundred  witnesses  testified  at  these  field 
hearings,  and  over  eight  thousand  people  attended  the  hearings,  as  well  as  twenty  five 
Members  of  Congress. 

H.R.  2275  recognizes  that  the  key  to  protecting  threatened  or  endangered  species  is 
through  incentives  and  rewards,  not  threats  and  fines.   The  bill  encourages  voluntary  measures 
to  protect  species,  including  cooperative  management  agreements,  habitat  reserve  grants,  land 
exchanges,  and  habitat  conservation  planning.  It  also  establishes  a  "Critical  Habitat  Reserve 
Program"  -  to  provide  payments  for  farmers  to  set  aside  habitat.  Finally,  it  provides 
numerous  tax  incentives  to  reward  people  for  species  conservation  and  good  land  stewardship. 

The  Endangered  Species  Conservation  and  Management  Act  will  encourage  citizens  to 
actively  involve  themselves  in  species  conservation  efforts,  not  hinder  them  with  rigorous 
paperwork,  senseless  bureaucracy,  and  burdensome  costs.  If  society  wants  to  protect  species, 
then  society  should  pay  for  it,  and  not  lay  the  costs  onto  the  backs  of  that  segment  of  society 
who  own  property  on  which  endangered  species  live.  We  like  animals,  and  we  like  nature, 
but  something  is  fundamentally  wrong  when  a  person  is  paying  property  taxes  to  local 
government  on  property  the  federal  government  says  he  cannot  use.  The  current  Endangered 
Species  Act  is  making  private  property  owners  pay  the  societal  costs  of  what  amounts  to  an 
ideologically-driven  biodiversity  program. 

If  species  protection  benefits  all  of  us,  then  we  should  be  willing  to  compensate  those 
landowners  whose  land  is  effectively  taken  to  protect  endangered  species.   Those  families  that 
make  their  living  from  the  land  must  be  protected  from  decreasing  values  of  use  of  their  land. 
Until  such  steps  are  taken,  the  Act  will  continue  to  fail  to  achieve  its  goal  of  federal  wildlife 
protection  which  reflects  the  will  of  the  American  people.  If  Congress  is  steadfast  and 
innovative  in  providing  incentives  for  landowners,  compensation  becomes  the  last  resort,  but 
one  that  is  needed  to  ensure  that  all  stakeholders  in  species  protection  work  towards  a 
management  plan  fair  to  everyone.   H.R.  2275  compensates  property  owners  who  are 
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negatively  impacted  by  endangered  species,  based  on  the  premise  that  a  small  number  of 
individuals  should  not  bear  the  entire  burden  of  a  public  policy  decision. 

It  has  taken  a  Republican  Congress  to  bring  the  ESA  back  to  the  drawing  board,  and  it 
has  taken  a  Republican  Congress  to  allow  public  input  into  the  reform  process.  Last  year  the 
Merchant  Marine  and  Fisheries  Committee,  which  held  jurisdiction  over  the  Act,  refused  to 
vote  to  reauthorize  or  even  hold  hearings  on  the  ESA.  Why?  Because  the  Democratic 
leadership  of  the  103rd  Congress  realized  that  they  could  never  reauthorize  the  bill  in  its 
current  form.  Yet  they  continued  to  appropriate  funds  for  this  unpopular  law,  and  the  Fish 
and  Wildlife  Service  continued  to  enforce  the  ESA,  despite  its  uncertain  status. 

Mr.  Chairman,  the  Act,  as  currently  written,  does  not  adequately  address  the  economic 
and  societal  costs  associated  with  the  preservation  of  species.   People  and  jobs  are  important 
and  I  cannot  support  laws  that  ignore  that  fact.  It  is  the  duty  of  the  Congress  to  reform  the 
Endangered  Species  Act,  so  that  it  will  contain  strict  requirements  for  scientific  documentation 
and  mandate  objective  evaluation  of  evidence  prior  to  any  species  listings  and  habitat 
designations.  H.R.  2275  does  just  that. 

Mr.  Chairman,  we  are  not  against  bio-diversity  or  preserving  valuable  species.  What 
we  do  oppose  is  a  federal  bureaucracy  that  doesn't  know  about  how  hard  working  people  go 
about  making  an  honest  living  and  taking  care  of  their  land.   H.R.  2275  bases  conservation 
efforts  on  the  best  possible  science  to  restore  the  faith  of  the  public  in  decisions  made  by  the 
government.  A  listing  decision  will  be  based  on  current  factual  information  and  requires  an 
adequate  peer  review  of  the  data.   It  also  provides  that  the  data  used  in  the  process  is  open  to 
the  public.  This  represents  a  dramatic  shift  from  the  current  law,  to  one  which  will  achieve  its 
aim  of  protecting  endangered  or  threatened  species  while  protecting  private  property  owners 
rights  and  jobs. 

I  also  come  before  you  today  to  discuss  an  amendment  I  eun  proposing  to  assist  with  the 
reintroduction  of  the  California  condor  in  California,  by  enhancing  and  encouraging  cooperation 
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between  government  condor  recovery  efforts  and  private  landowners  who  are  instrumental  to  the 
effort.    It  is  the  judgment  of  the  Fish  and  Wildlife  Service  that  successful  recovery  of  the 
California  condor  will  require  that  condor  habitat  not  be  restricted  to  public  lands.    As  a  result, 
private  landowners  must  be  made  an  active  part  of  the  recovery  effort,  and  receive  assurances 
that  their  efforts  to  assist  in  the  recovery  of  the  condor  will  not  severely  restrict  their  activities. 

My  amendment  accomplishes  two  specific  things:  1)  it  removes  a  largely  obsolete 
critical  habitat  designation  from  the  largest  contiguous  block  of  private  land,  that  of  Tejon 
Ranch,  now  designated  as  part  of  the  historical  critical  habitat  for  the  bird,  and  2)  it  establishes  in 
law  that  reintroduced  California  condors  will  be  treated  as  an  experimental  population,  as 
currently  mandated  under  Section  10  (j)  of  the  ESA  when  and  while  such  birds  are  occupying  or 
using  public  lands  in  California.  My  amendment  is  essential  to  enable  private  landowners  to 
actively  cooperate  with  condor  recovery  efforts.  The  condor's  value  to  California  and  to  society 
demand  that  the  recovery  effort  be  practically  structured  so  as  to  be  beneficial  to  the  species 
while  not  unduly  burdensome  to  private  landowners. 
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TESTIMONY  OF  ARIZONA  GOVERNOR  J.  FIFE  SYMINGTON  III 
BEFORE  HOUSE  RESOURCES  COMMITTEE 

Professional  foresters  in  the  southwest  are  deeply  concerned.  Unless  conditions 
change  soon,  they  predict  that  catastrophic  wildfires  will  raze  large  tracts  of  forest  These  fires  will 
cause  immense  economic  losses,  particularly  in  the  growing  urban-wildlands  interface,  and  scar 
the  fragile  arid  forests  for  gen^ations.  Yet  foresters  are  being  prevented  from  managing  for  forest 
health  by  the  political  agenda  of  self-anointed  environmentahsts,  who  would  prefer  that  trees  bum 
rather  than  be  harvested  for  timber.  These  extremists  have  invoked  the  Endangered  Species  Act  to 
prevent  timber  harvesting  in  the  name  of  a  "threatened"  species,  the  Mexican  spotted  owl.  It  is 
ironic  that  wildfire,  drought,  pests  and  disease  all  present  a  major  threat  to  the  forest  habitat  these 
activists  seek  to  protect,  and  that  "old  growth"  is  the  type  most  at  risk. 

Critics  of  the  Endangered  Species  Act  argue  that  it  is  a  law  out  of  balance.  Because 
the  law  allows  species  to  be  listed,  and  management  of  land  restricted,  on  the  basis  of  projections, 
speculation,  assumption,  and  "data"  that  is  neither  field-tested  nor  peer  reviewed,  it  has  been 
misused  to  further  the  political  agendas  of  a  select  few  environmental  activists.  The  Mexican 
spotted  owl  and  other  Arizona  species  listed  or  proposed  for  listing  present  excellent  examples  of 
this  abuse. 

The  Endangered  Species  Conservation  and  Management  Act  of  1995  (the 
"Young-Pombo"  bill),  introduced  in  both  houses  of  Congress  earlier  this  month  would  correct  the 
ESA's  most  glaring  defects  while  enhancing  its  potential  to  protect  rare  species.  The  package  of 
reforms  takes  a  number  of  important  steps  in  the  right  direction  to  restore  balance  and  common 
sense  to  a  law  that  has  gone  badly  awry. 

The  beneficial  effects  anticipated  to  result  from  the  Young-Pombo  bill  are  best 
illustrated  by  example,  including  the  Mexican  spotted  owl. 

1.  Young-Pombo  BiU  Would  Better  Assure  Scientific  Validity  of  Decisions 
Affecting  Listed  Species 

The  Young-Pombo  bill  requires  that  the  federal  government  actively  solicit 
information  when  appropriate,  and  consider  all  available  evidence,  not  just  that  furnished  by  those 
who  petition  for  an  action,  or  agency  personnel  who  are  often  affiliated  with  the  entities  that 
petition  for  listing.  The  bill  would  also  require  field  testing  of  data,  and  provide  for  peer  review  of 
important  scientific  information  on  which  it  relies.  By  improving  the  reliability  of  the  process,  the 
bill  would  reduce  the  number  of  unjustified  listings  and  the  waste  of  resources  that  results. 

The  listing  and  determination  of  habitat  for  the  Mexican  spotted  owl  illustrates  the 
importance  of  these  changes.  Despite  the  absence  of  evidence  that  the  owl  was  in  decline,  the  owl 
was  listed  as  "threatened"  in  1993,  based  upon  the  petition  of  Dr.  Robin  D.  Silver.  Dr.  Silver's 
stated  objective  is  to  "save  old  growth  forests;"  the  owl  is  incidental  to  the  objective,  the  means  to 
an  end. 
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The  absence  of  a  requirement  that  data  be  scientifically  valid  allowed  the  manipulation 
of  the  law  so  that  a  species  that  is  not  truly  in  decline  could  be  used  to  prevent  timber  harvest  The 
scientific  evidence  strongly  suggests  that  the  owl  is  not  threatened,  that  the  owl  is  not  a  native 
inhabitant  of  southwestern  forests,  and  that  the  owl  does  not  depend  upon  old  growth  for  its 
survival.  The  Mexican  Spotted  Owl  Recovery  Team,  experts  assembled  to  develop  a  plan  to 
protect  the  owl,  stated  in  its  March,  1995  Draft  Recovery  Plan  that  there  is  "no  undisputable 
evidence.  .  .that  the  [MSO]  population  is  declining  or  is  significantly  below  historical 
levels.. .Rather  than  any  documented  population  decline,  the  main  reasons  for  the  species'  listing 
were  threats  to  existing  habitat  and  the  lack  of  regulatory  mechanisms  to  control  those  threats." 
(The  perceived  "threat"  to  owl  habitat,  evenaged  timber  management,  had  largely  been 
discontinued  years  before  the  owl  was  listed.) 

The  historical  records  from  natiu'alists  who  siu^eyed  Arizona  indicate  that  until  the 
early  1900's,  the  owl  was  reported  primarily  in  southern  Arizona,  in  mid-to-low-elevaticn  riparian 
areas.  The  first  sighting  of  the  owl  above  the  Mogollon  Rim  was  in  1929.  It  was  not  until  the 
forests  of  central  and  northern  Arizona  changed  from  the  open,  park  like  condition  in  which  they 
were  maintained  by  native  peoples  prior  to  European  settlement  to  dense,  closed  canopies  that  the 
owl  began  to  inhabit  them.  Furthermore,  the  association  between  Mexican  spotted  owls  and  "old 
growth"  is,  at  best,  a  loose  one.  Analysis  of  spotted  owl  territories  has  revealed  that  a  very  small 
percentage  of  those  territories  (estimated  at  15%),  consisting  only  of  nest  and  roost  sites,  manifest 
some  of  the  characteristics  of  "old  growth"  forests. Ironically,  although  radical  activists  claim  they 
seek  to  prevent  the  clear  cutting  of  trees,  to  protect  "old  growth,"  their  proceedings  in  support  of 
the  Mexican  spotted  owl  have  affected  millions  of  acres  on  which  there  is  presently  little  or  no  "old 
growth,"  and  tfie  management  restrictions  they  advocate  may  simply  fuel  the  inevitable  wildfire  that 
consumes  the  trees  they  want  to  save.  By  "old  growth,"  most  activists  really  mean  big  trees;  they 
assume  that  large  trees  are  old  trees.  In  fact,  at  a  recent  Senate  hearing  on  forest  health,  scientists 
demonstrated  that  the  size  of  a  tree  is  not  necessarily  determined  by  its  age. 

Trees  grow  large  in  uncrowded  forests.  Even  old  trees  may  be  small  and  weak 
where  they  must  compete  for  resources  with  many  other  trees.  Presently  small  trees,  growing  in 
overcrowded  conditions  in  which  they  cannot  flourish,  provide  most  of  the  closed  canopies 
deemed  important  and  designated  as  "critical  habitat"  for  the  spotted  owl.  According  to  forest 
health  experts,  the  overcrowding,  and  resulting  competition  for  moisture  and  nutrition, 
susceptibility  to  mistletoe,  bark  beede,  and  other  pests,  and  fuel  loading,  has  set  the  stage  for 
massive  crown  fires  that  may  decimate  large  tracts  of  forest  that  will  take  generations  to  recover,  at 
huge  economic  cost 

Forest  inventories  indicate  that  there  are  many  more  trees  currently  on  our  national 
forests  than  there  were  before  Europeans  settled  the  area.  In  the  Coconino  National  Forest,  there 
are  currently  1 16.8  trees  per  acre  with  a  breast  height  diameter  of  6"  or  more,  whereas  in  191 1 
there  were  16  trees  per  acre.  In  the  Prescott  National  Forest  there  arc  presently  99. 1  such  trees  per 
acre,  compared  with  20.0  per  acre  in  the  past  In  the  Tusayan  Ranger  District  in  the  Kaibab,  there 
are  currently  76.7  trees  per  acre,  compared  with  10.7  in  the  past  Moreover,  there  are  tens  of 
thousands  of  acres  which  have  much  greater  tree  densities;  the  research  of  professors  Covington 
and  Moore  indicates  that  average  densities  of  all  live  stems  in  the  Coconino  National  Forest  were 
12. 1  trees  per  acre  in  past  conditions,  and  757  trees  per  acre  under  current  conditions. 
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The  data  indicates  that  there  are  more  "big"  trees  as  well  as  more  small  trees. 
Comparing  the  numbers  of  trees  18"  or  larger  in  diameter,  inventory  data  show  that  in  the 
Coconino  National  Forest,  current  levels  of  8.5  such  trees  per  acre  are  slightly  less  than  historic 
levels  of  8.7  per  acre.  In  the  Prescott  National  Forest,  current  levels  of  7.0  such  trees  per  acre  are 
almost  double  historic  levels  of  4.4  per  acre;  and  in  the  Tusayan  Ranger  District  on  the  Kaibab, 
current  levels  of  7.7  trees  per  acre  are  almost  double  the  historic  levels  of  3.7  per  acre. 

Besides  a  drastic  increase  in  tree  densities,  current  forest  conditions  can  be 
characterized  as  having  high  canopy  closures,  high  fuel  accumulations,  a  lack  of  low  intensity 
ground  fires,  significantly  reduced  water  yields,  reduction  in  grasses  and  forbs,  conversion  of 
ponderosa  pine  type  to  mixed-conifer  type,  tree  invasions  into  parks  and  meadows,  all  of  which 
contribute  to  unhealthy  and  unnatural  conditions.  In  such  conditions  the  forests  are  more 
susceptible  to  insects,  disease,  stagnation,  poor  growth,  and  fire. 

Thus,  the  end  product  of  the  bad  science  applied  to  justify  listing  the  Mexican  spotted 
owl  is  not  the  protection  of  old  growth  trees.  It  is  the  decline  of  forest  health,  and  likely 
destruction  of  the  very  trees  intended  to  be  saved. 

2.  The  Young-Pombo  BUI  Would  Emphasize  Recovery.    Reduce  Bureaucratic 
Gridlock,  and  Reduce  Opportunities  for  Abuse 

The  ESA  is  both  unpopular  and  unsuccessful  because  it  is  being  used  in  a  way  that 
was  never  intended.  The  ESA  was  designed  to  function  as  a  safety  net,  to  catch  and  save  species 
that  had  slipped  through  gaps  in  other  conservation  laws.  The  occasionally  draconian  enforcement 
mechanisms  intended  for  use  in  emergency  situations  are  used  as  an  option  of  first,  rather  than  last, 
resort  In  consequence,  the  ESA  has  made  the  already  unwieldy  federal  bureaucracy  even  more 
cumbersome  and  unresponsive. 

Under  the  present  law,  most  of  the  federal  resources  available  for  species  protection 
are  devoted  to  compliance  with  the  mandatory  provisions  and  deadlines.  The  Young-Pombo  bill 
would  redress  this  situation  by  shifting  the  emphasis  of  the  law  from  listing  to  the  development  of 
recovery  plans,  by  providing  incentives  for  conservation  rather  than  inflexible  mandates,  and  by 
increasing  the  involvement  by  states  and  the  private  sector  in  the  recovery  process. 

The  ESA's  mandatory  provisions  can  be  simultaneously  onerous,  costly,  and 
ineffective.  For  example,  the  law  sets  deadlines  for  listing,  designation  of  critical  habitat,  and 
consultation.  However,  the  sheer  volume  of  research  and  paperwork  that  must  be  done  to 
determine  a  species'  status  and  complete  the  listing  process,  and  the  lack  of  funding,  combine  to 
assure  that  these  deadlines  are  seldom  met 

Again,  the  Mexican  spotted  owl  provides  an  example  of  the  problem.  When  the 
statutory  deadline  for  designation  of  critical  habitat  had  expired.  Dr.  Silver  sued  to  force  the  Fish 
and  Wildlife  Service  to  designate  critical  habitat  In  May  of  1995,  pursuant  to  a  federal  district 
judge's  order,  and  despite  a  Congressional  moratorium  on  the  publication  of  such  a  rule,  the  Fish 
and  Wildlife  Service  designated  4.5  million  acres  of  forested  lands  in  Arizona  and  New  Mexico  as 
habitat  for  the  owl.  In  August  of  1995,  in  a  different  lawsuit  by  Dr.  Silver,  the  same  judge 
enjoined  all  timber  harvest  in  1 1  million  acres  of  national  and  tribal  forests  in  those  two  states. 
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In  recent  statements  to  the  press.  Dr.  Silver  has  made  it  plain  that  his  agenda  involves 
"protecting  old  growth,"  not  protecting  the  owl.  The  owl  is  merely  the  excuse  for  the  action  he 
seeks.  Representatives  of  the  Sierra  Club  have  also  admitted  that  the  same  objective  fueled  their 
efforts  to  seek  protection  for  the  Northern  spotted  owl  in  the  Pacific  Northwest.  However,  Dr. 
Silver's  refusal  to  stipulate  that  the  injunction  does  not  affect  the  cutting  of  small  trees,  or  activities 
outside  of  critical  habitat,  hint  at  another  agenda:  the  death  of  the  forest  products  industry  in  the 
Southwest. 

The  bureaucratic  gridlock  produced  by  the  ESA's  mandatory  deadlines  and  other 
requirements  have  afforded  self-anointed  environmentalists,  such  as  Dr.  Silver,  opponunities  to 
dictate  national  priorities  and  to  control  the  management  of  millions  of  acres  of  land  to  further  their 
own  priorities  and  agendas.  As  a  result,  the  ESA  has  become  the  means  to  an  end  that  may  have 
nothing  at  all  to  do  with  saving  species  from  extinction,  and  everything  to  do  with  certain  types  of 
activities  that  some  consider  "undesirable,"  such  as  ranching,  minijig,  timber  harvest,  and  real 
estate  development. 

Because  there  is  no  requirement  that  information  relied  upon  as  the  basis  for  federal 
action  be  peer-reviewed  or  otherwise  determined  to  be  scientifically  valid,  there  is  room  for 
considerable  mischief.  Activists  may  generate  considerable  publicity  in  support  of  protection  for 
"charismatic  megafauna "  for  political  purposes  or  reasons  other  than  species  protection,  while  they 
ignore  less  popular  but  often  more  essential  species.  Species  such  as  the  ferruginous  cactus 
pygmy  owl,  that  were  never  plentiful  in  the  United  States,  or  that  are  plentiful  outside  the  United 
States,  may  nevertheless  be  listed  as  endangered  based  upon  rarity,  without  determining  their 
historic  population  levels  and  without  understanding  the  factors  (such  as  climatic  conditions)  that 
underlie  their  rarity. 

The  record  of  the  ESA  reflects  this  problem.  After  twenty  years,  more  than  775  plant 
and  animal  species  had  been  listed  (at  the  rate  of  approximately  40  species  per  year),  500  more 
were  awaiting  listing,  and  an  estimated  3,000  were  considered  to  be  in  possible  jeopardy.  Yet  only 
5  species  had  been  recovered  and  delisted.  The  Department  of  Interior  estimates  that  in  20  years  40 
species  became  extinct  while  waiting  for  their  paperwork  to  be  completed.  It  is  estimated  that  it  will 
cost  $140  million  just  to  list  the  600  species  now  thought  to  be  in  immediate  jeopardy;  the  cost  of 
efforts  to  recover  these  species  is  estimated  to  be  $5.5  billion.  Even  after  such  expenditures,  it  is 
likely  that  more  species  will  be  lost  than  are  saved. 

3.  The  Young-Pombo  Bill  Would  Better  Prioritize  Scarce  Resources  and  Balance 
Federal  Priorities 

The  ESA  relies  upon  the  drastic  remedy  of  "deathbed  conservation  '  of  individual 
species  rather  than  the  forests  and  rivers  which  those  species  inhabit.  The  ESA's 
species-by-species  approach  ignores  the  biologically  more  significant  ecosystem  (forest)  in  favor 
of  the  species  (trees).  This  approach,  which  affords  each  rare  species  equal  treatment,  without 
regard  to  the  cause  or  consequences  of  its  rarity,  is  both  wasteful  and  doomed  to  failure. 
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All  of  this  activity  takes  place  in  almost  total  ignorance  of  the  process  of  extinction 
that  is  the  ESA's  principal  concern.  TTiere  is  serious  debate  among  scientists  as  to  what  actually 
constitutes  a  species,  and  there  is  great  uncertainty  as  to  the  validity  of  popular  mass  extinction 
projections.  It  is  often  impossible  to  determine  the  cause  of  a  species'  extinction,  or  the  path  to 
preservation.  Species  that  are  truly  on  their  deathbeds  are  not  likely  to  have  sufficient  numbers  to 
retain  their  ecological  niche  and  recover  sufficiently  to  retain  evolutionary  variety  and  adapt  to 
changing  environmental  conditions  and  random  catastrophes.  The  ESA  makes  no  provision  for 
these  possibilities. 

The  "deathbed  conservation"  mentality  leads  to  drastic  interruptions  of  the  business 
of  federal  agencies,  often  without  any  demonstrable  benefit  to  a  Usted  species.  Again,  the 
Mexican  spotted  owl  affords  an  example.  An  injunction  issued  to  "enforce"  the  ESA  has  resulted 
in  the  interruption  of  all  federal  timber  harvest  in  the  southwest  region,  even  though  only  4.5 
million  of  the  11  million  acres  of  forested  lands  were  designated  as  critical  habitat  for  the  owl,  and 
the  designation  included  all  lands  presently  occupied  by  the  owl  or  capable  of  being  occupied  in 
the  future. 

In  the  case  of  individual  listed  species,  much  effort  and  expense  may  be  devoted  to  a 
process  doomed  to  failure.  For  example,  in  AJizona,  the  Fish  and  Wildlife  Service  proposed  a  rule 
to  "preserve"  a  population  totaling  three  ferruginous  cactus  pygmy  owls,  who  presently  dwell  in 
desert  thom  scrub  habitat  It  is  intuitively  obvious  that  a  population  of  three  birds  is  unlikely  to  be 
"brought  back"  from  the  brink  of  extinction,  and  that  recovery  efforts  for  this  owl  are  likely  to  be 
as  unsuccessful  as  the  plans  to  recovCT  the  masked  bobwhite  quaiL 

However,  in  the  interest  of  protecting  the  pygmy  owl  (which  incidentally  dwells  in 
much  greater  numbers  in  Texas  and  in  Mexico)  the  Fish  and  Wildlife  Service  proposed  to 
designate  290  miles  of  rivers,  streams  and  washes  in  central  and  southern  Arizona  as  critical  habitat 
for  the  species,  and  suggested  that  any  activities  that  might  affect  those  riparian  habitats  including 
agriculture,  ranching,  and  groundwater  pumping  for  municipal  and  other  uses,  be  modified  or 
discontinued. 

In  short,  the  lives  of  hundreds  of  thousands  of  Arizonans  could  be  affected  by  a  rule 
to  protect  three  pygmy  owls.  The  direct  and  indirect  economic  costs  of  such  a  rule  could  be 
gigantic.  Yet  Peter  Galvin,  of  the  Southwest  Center  for  Biological  Diversity,  characterized  the 
ranchers  and  farmers  who  testified  in  opposition  to  the  proposed  rule  as  "selfish  people  who 
apparently  don't  care  about  anything  else  but  how  much  money  they  can  make  in  the  next  year  or 
two"  and  "the  same  people  who  are  trying  to  turn  Arizona  into  an  environmental  hell  and  won't 
stop  until  they  have  the  last  acre  and  will  gobble  up  every  place  of  the  Sonoran  Desert,  every  creek, 
pump  every  river  dry."  This  mentality  illustrates  much  of  what  is  wrong  with  the  present  law. 

The  Young-Pombo  bill  would  require  the  federal  government  to  take  into  account  all 
of  the  factors  relevant  to  species  recovery,  including  the  biological  significance  of  a  species,  and 
the  technical  practicality  of  recovery.  It  would  also  balance  the  objectives  of  the  ESA  with  other 
agency  objectives. 
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4.    The  Young-Pombo  Bill  Would  Require  the  Federal  Government  to  Count,  and 
Pay,  the  Costs  of  Species  Protection 

One  of  the  most  divisive  features  of  the  present  law  is  its  absolute  directive  that 
federal  bureaucrats  avoid  "jeopardy"  to  listed  species,  and  that  species  be  listed  without  regard  to 
the  economic  costs  of  listing.  In  a  manner  reminiscent  of  the  base  closure  commission,  the 
Secretary  of  the  Interior  has  been  given  discretion  to  wreak  economic  havoc  in  the  interest  of  rare 
species,  without  the  opportunity  for  public  referendum.  Such  thinking  allows  the  Fish  and 
Wildlife  Service  to  propose  designating  hundreds  of  miles  of  river  as  habitat  for  three  pygmy  owls, 
and  risking  catastrophic  fires  over  millions  of  acres  for  the  spotted  owl. 

The  ESA  presently  provides  only  a  limited  exemption  process  for  projects  that 
jeopardize  a  listed  species.  Nonfederal  persons  effectively  may  be  forced  to  ransom  their  projects 
by  donating  land  or  funds,  or  may  spend  literally  millions  cf  dollars  attempting  to  satisfy  concerns 
with  no  assurance  that  they  will  ultimately  be  granted  leave  to  proceed  with  their  project.  If  a 
landowner  proceeds  with  a  project  that  modifies  "critical  habitat,"  he  or  she  may  be  criminally 
prosecuted  for  unlawfully  "taking"  a  listed  species.  Thus,  instead  of  encouraging  landowners  to 
preserve  rare  species  that  may  inhabit  their  lands,  the  ESA  has  led  to  the  preemptive  slaughter  of 
listed  species.  Small  wonder  that  in  the  Pacific  Northwest,  some  landowners  have  elected  to 
employ  the  "3-S"  alternative  for  rare  species:  "shoot,  shovel,  and  shut  up." 

Although  costs  are  theoretically  considered  in  the  context  of  designating  critical 
habitat,  the  bureaucrats  on  a  mission  to  protect  species  "at  all  costs"  interpret  the  ESA  in  a  way  that 
permits  them  to  trivialize  or  disregard  economic  impacts  and  to  shift  much  of  the  economic  burden 
of  rare  species  protection  to  nonfederal  landowners.  Because  this  economic  havoc  is  wrought  on  a 
species-by-species  basis,  its  effects  are  usually  local,  and  in  most  cases  those  who  suffer  the 
consequences  can  be  silenced  by  the  threat  of  criminal  prosecution,  or  safely  ignored,  labeled 
"selfish"  and  "short-sighted." 

The  refusal  to  consider  costs  is  not  objectionable  merely  because  it  results  in  the 
tyranny  of  the  majority  over  the  unfortunate  few  whose  lands  are  habitat  for  listed  species.  It 
prevents  the  government  from  prioritizing  its  efforts  on  behalf  of  species,  and  allocating  scarce 
resources  where  they  will  do  the  most  good. 

The  Young-Pombo  bill  would  require  the  Secretary  of  the  Interior  to  take  economic 
costs  and  effects  into  account,  and  to  prioritize  efforts  to  conserve  species,  so  that  scarce  dollars 
can  be  devoted  to  efforts  that  will  do  the  most  good.  The  bill  would  also  require  the  federal 
government  to  share  in  the  costs  of  the  measures  it  mandates,  and  to  compensate  nonfederal 
persons  for  the  costs  they  bear  in  the  interest  of  species  protection.  Not  only  will  such  measures 
encourage  realistic  setting  of  priorities,  they  will  restore  a  measure  of  fairness  to  the  law.  and  in  so 
doing  will  reduce  public  opposition  to  species  protection  measures. 
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5.  The  Young-Pombo  Bill  Would  Reduce  Reliance  on  InHexible  Mandates  and 
Encourage  Conservation  Through  Incentives 

The  Young-Pombo  bill  would  shift  the  emphasis  of  the  ESA  from  cumbersome 
mandates  to  positive  incentives  for  conservation.  Rather  than  depending  upon  coercion  and  threats 
of  prosecution  to  compel  private  landowners  to  bear  the  cost  of  maintaining  biodiversity,  the  bill 
directs  that  lands  needed  to  implement  conservation  programs  be  acquired  by  the  federal 
government,  through  purchase,  gift,  or  exchange.  Instead  of  using  the  might  of  the  federal 
government  to  protect  species  at  the  expense  of  selected  individuals  or  industries  who  may  be  put 
out  of  business,  or  whose  private  property  is  converted  to  a  federal  wildlife  preserve,  the  law 
would  more  fairly  apportion  the  costs  of  protecting  our  national  heritage  according  to  federal 
priorities  by  providing  for  federal  cost-sharing,  compensation  for  the  use  of  private  property,  and 
positive  incentives  for  nonfederal  actions  that  conserves  species. 

6.  The  Young-Pombo  Would  Place  Greater  Emphasis  on  Biodiversity 

Scientists  have  identified  and  taxonomically  classified  approximately  1 .4  million 
species;  it  is  estimated  that  30  million  species  remain  undescribed.  Despite  total  ignorance  of 
millions  of  species,  and  relative  ignorance  of  all  but  a  few  of  the  classified  species,  as  well  as  the 
subde  and  complex  biological  relationships  that  affect  and  are  affected  by  those  species.  Congress 
simply  assumed  that  the  ESA's  fragmented,  piecemeal  efforts  in  behalf  of  selected  species  would 
somehow  result  in  the  perpetuation  of  biodiversity. 

In  fact,  well-intended  efforts  to  preserve  one  species  may  damage  another  species, 
and  possibly  affect  an  entire  ecosystem.  For  example,  protected  mountain  goats  in  Olympic 
National  Park  are  reportedly  devouring  rare  and  endangered  plants;  protected  sea  lions  devastate 
steelhead  and  other  fish  populations;  goshawks  prey  on  spotted  owls.  On  a  larger  scale,  the  issues 
become  more  complex  and  potentially  more  devastating.  The  Rorida  Everglades  is  threatened  by 
lack  of  water,  but  the  release  of  water  from  nearby  impoundments  is  prohibited  because  the 
impounded  water  is  habitat  for  the  endangered  snail  kite.  In  Arizona  and  New  Mexico,  nuUions  of 
acres  of  forested  land  have  recently  been  designated  as  critical  habitat  for  the  Mexican  spotted  owl; 
the  management  restrictions  intended  to  benefit  the  owl  (preserving  an  uruiaturally  dense  canopy 
and  fuel  loading)  are  likely  to  result  in  catastrophic  wildfires,  and  the  situation  is  exacerbated  by  a 
federal  court  injunction  that  prohibits  any  timber  harvest  in  1 1  million  acres  of  national  forest  land. 
One  side  effect  of  such  management  restrictions  may  be  the  death  of  the  timber  industry  in  the 
region,  and  with  it  the  loss  of  a  tool  essential  to  maintenance  of  forest  health. 

The  ESA  presently  provides  no  mechanism  by  which  such  conflicts  may  be  resolved, 
or  conservation  priorities  established  to  direct  resources  and  attention  where  they  can  do  the  most 
good. 

To  balance  the  ESA's  present  emphasis  upon  selected  species  in  trouble,  the 
Young-Pombo  bill  would  establish  a  Federal  Biological  Diversity  Reserve.  Each  unit  of  the  reserve 
shall  be  managed  for  the  objective  of  preserving,  maintaining,  or  enhancing  biological  diversity. 
This  network  of  reserves  should  both  enhance  protection  of  species  and  reduce  the  burdens  now 
imposed  on  nonfederal  landowners. 

The  Endangered  Species  Act  must  be  reformed,  and  soon.  Instead  of  assuming  that 
the  needs  of  nonhuman  species  can  only  be  protected  by  absolute,  inflexible  federal  mandates. 
Congress  should  allow  states  and  private  citizens  to  make  responsible,  appropriate  decisions  that 
balance  costs  and  benefits,  and  take  human  needs  into  account 
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E'  lERPTS  OF  WITNESS  TESTIMONY  FROM  THE  ENDANGERED  SPECIES 
TASK  FORCE  OVERSIGHT  HEARINGS 


"...[Encourage]  large  landowners  to  enter  into  voluntary 
agreements  to  manage  thier  land  to  protect  species,  as  a 
substitute  for  regulation..." 

"Provide  greater  flexibility  in  the  conservation  of  threatened 
species  as  originally  intended  by  the  Act..." 

"Provide  certainty  for  landowners  who  develop  habitat 
conservation  plans  or  improve  habitat  for  endangered  species  on 
their  lands  that  thier  actions  will  not  be  subject  to  further 
restrictions  under  the  ESA..." 

"...must  make  the  Act  more  workable,  efficient,  and  less  costly 
to  implement  for...  property  owners..." 

"The  reauthorization  must  reduce  administration,  economic,  and 
regulatory  burden  on  small  landowners  while  providing  greater 
incentives  to  conserve  species." 

George  T.  Frampton,  Jr.,  Assistant  Secretary 

Kay  18,  1995  Endangered  Species  Task  Force  Oversight  Hearing 

on  the  Endangered  Species  Act 


"Critical  Habitat  should  be  limited  to  the  area  where  there  is  a 
realistic  possibility  of  recovering  the  species  rather  than 
requiring  that  the  entire  historic  range  be  included.   This  often 
jeopardizes  existing  or  future  private  land  uses." 

Tboaias  A.  Kourlls,  Commissioner,  Colorado  Department  of 

Agriculture 

May  25,  1995  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 


"The  Endangered  Species  Act  has  many  problems..." 

Patrick  Kangas,  Natural  Resources  Management  Program  -  University 

of  Maryland 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 
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"We  believe  that  the  ESA  can  be  improved   to  benefit  of  both 
wildlife  and  landovmers." 

"...making  the  [Habitat  Conservation  Plan]  more  user  friendly  by 
providing  certainty  to  landovmers  and  reducing  the  time  and  cost 
necessary  to  complete  documentation." 

"Clarify  the  responsibility  of  private  landowners  with  respect  to 
'take' . " 

Nicholas  Wheeler,  Ph.D.,  Senior  Scientist,  Taxol  Program, 

Weyerhaeser  Con^any 

May  25,  199  5  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 


"The. . .  ESA  must  be  an  ENABLING  Act,  opening  doors  of  opportunity 
and  marshalling  latent  goodwill  that  was  stifled  by  the 
proceeding  act." 

"We  must  put  money  into  carrots  not  sticks.   People  respond  to 
incentives.   For  instance,  ill -conceived  taix  structures  drive 
rational  people  to  do  socially  undesirable  acts." 

Dr.  David  6.  Cameron,  Retired  Professor  o£  Biology  and  Genetics  - 

Montana  State  University 

May  25,  1995  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 


"Congress  should. . .  focus  on  the  ways  to  improve  the  ESA  so  it 
works  better  for  people. . . " 

Steven  N.  Moyer,  Government  Affairs  Director  of  Trout  Unlimited 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endemgered  Species  Act 

"In  my  experience,  the  Endangered  Species  Act  as  implemented  in 
Riverside  County  is  a  disaster.   It  is  a  disaster  not  only  for 
the  people  who  have  lost  their  homes  and  the  use  of  thier  land, 
but  also  for  the  species  themselves." 

"Thousands  of...  landowners...  are  taking...  severe...  measures 
to  protect  themselves.   These  kinds  of  unfortunate  actions  are 
the  result  of  the  perverse  incentives  inherent  in  the  Endangered 
Species  Act . " 

"Do  we  really  want  this  to  be  the  legacy  of  the  Endangered 
Species  Act,  where  people  continue  to  sterilize  their  land  and 
destroy  wildlife  hcJaitat  for  no  other  reason  than  the  existence 
of  this  law?" 
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"...The  Grassroots  ESA  Coalition  advocates  replacing  the 
regulatory  scheme  of  the  current  Act  with  a  wholly  voluntary, 
incentive  based  program  for  private  lands." 

Dennis  Holllngsworth,  Grassroots  ESA  Coalition 

May  18,  199  5   Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 


"We  seek  to  provide  workable  procedures  and  positive  incentives 
in  the  Endangered  Species  Act  which  promote  conservation  of 
wildlife  in  a  way  that  considers  economic  factors  and  respects 
the  rights  of  private  property  owners ..." 

"Frankly,  this  law  [the  ESA]  is  broken  and  does  not  work." 

"At  its  operating  premise,  the  Endangered  Species  Act  mandates 
protection  of  the  species  to  the  point  of  its  recovery,  without 
regard  to  the  impact  on  the  rest  of  society." 

"...offending  characteristics  [of  the  Act]...  include: 
disincentives  for  landowners  to  manage  for  species  recovery;  no 
recognition  to  costs  to  landowners  or  to  society;  no  workeUsle 
delisting  mechanism;  indifference,  it  not  contempt,  for  the 
rights  of  property  owners;  and  cavalier  use  of  science." 

"Private  landowners  should  be  provided  incentives  to  work 
cooperatively  with  the  government  to  protect  listed  species." 

W.  Benson  Moore,  President  and  CEO  -  American  Forest  and  Paper 

Association 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Bearing  on 

the  Endangered  Species  Act 


"Provide  incentives  for  people  to  actively  help  conserve  species. 
. . .  The  ESA  [currently]  provides  disincentives  in  the  form  of 
endless  red-tape  and  permits  that  stalemate  independent 
initiatives  to  assist  species." 

"For  many,  the  best  incentive  to  conserve  species  is  regulatory 
certainty. " 

"We  urge  Congress  to  reduce  direct  regulation  of  private 
property,  increase  incentives  for  such  landowners  and  to  live  up 
to  the  responsibility  of  compensating  property  owners  for  lost 
use  and  value  of  land." 

The  Bonorable  Glenn  English, Vice  Chairman  of  the  National 

Endangered  Species  Act  Reform  Coalition 

Kay  18,  1995  Endangered  Species  Task  Force  Oversight  Bearing  on 

the  Endangered  Species  Act 
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"...  the  history  of  the  Endangered  Species  Act  is  in  need  of  a 
complete  overhaul.   The  original  goal  to  save  species  from 
becoming  extinct  had  instead  fostered  bitter  disputes  between 
species  preservation  and  the  economic  and  social  well-being  of 
rural  communities." 

"We  are  told  that  there  is  a  "public  interest"  in  protect  these 
species,  and  that  their  survival  will  benefit  all  of  us.   Yet 
private  landowners  are  told  to  bear  the  entire  costs." 

"The  Act  should  provide  positive  incentives  to  enhance  recovery 
of  listed  species  rather  than  using  solely  negative  enforcement 
policies. " 

"The  Act  should  provide  strict  liability  for  damages  caused  to 
the  person  and  property  from  listed  species." 

Dean  Kleckner,  President  -  The  American  Farm  Bureau  Federation 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 

the  Endangered  Species  Act 


"...  Because  the  Endangered  Species  Act  requires  private  property 
owners  to  provide  thier  property  for  the  benefit  of  the  public, 
they  should  receive  just  compensation..." 

Bruce  Smith,  National  ABSoclatlon  of  Home  Builders 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 

the  Endangered  Species  Act 


"The  incentives  are  wrong  here.   If  I  have  a  rare  metal  on  my 
property,  its  value  goes  up.   But  i£  a  rare  bird  occupies  the 
land,  its  value  disappears.   We've  got  to  turn  it  around  to  make 
the  landowner  want  to  have  the  bird  --n  his  property." 

Sam  Hamilton,  Former  Fish  and  Wildlife  Service  Administrator  for 
the  State  o£  Texas  (taken  from  witness  testimony) 


"Strong  incentives  for  conservation  on  private  land  must  be 
created. " 

Michael  Bean,  Environmental  Defense  Fund 
(taken  from  witness  testimony) 
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"...I  have  dedicated  the  bulk  of  my  time  and  effort  to  advancing 
ESA  reform  and  a  deeper  appreciation  for  the  economic  and 
ecological  values  protected  by  private  property  rights." 

"That  the  ESA  has  created  perverse  incentives  is  well 
documented. " 

"Not  until  the  federal  government  respects  the  rights  of  private 
landowners  and  halts  the  regulation  of  private  property  will  the 
ESA  be  a  sustainable  law. " 

"...  in  many  cases  landowners  will  need  no  other  incentive  that 
the  assurance  that  they  will  not  be  penalized  for  having  such 
species  on  their  land.   In  other  case,  positive  incentives  will 
be  needed. " 

Ike  C.  Sugg,  Fellow  In  Nlldlife  and  Land-Use  Policy  -  Competitive 

Enterprise  Institute 
Hay  18,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 
the  Endangered  Species  Act 


"Provide  incentives  to  private  landowners" 

"Another  way  to  provide  incentives  for  landowners  is  to  offer 
remuneration  for  conservation  actions  over  and  aibove  those 
required  by  law. " 

"Provide  Certainty  to  private  landowners" 

"By  making  thoughtful  improvements  to  ESA,  we  can  enable  private 
landowners  to  take  a  greater  conservation  role,  and  thereby 
provide  for  both  species  conservation  and  sustainable  development 
--  for  the  benefit  of  each  of  us  and  generations  to  come." 

John  F.  Kostyack,  Counsel  -  National  nlldlife  Federation 

May  18,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 

the  Endangered  Species  Act 

"Recognize  rights  of  private  landowners  and  society's 
responsibility  to  mitigate  costs  for  species  protection  on 
private  land." 

"Create  incentives  for  landowners  to  conserve  species." 

"Private  landowners  who  cede  control  of  thier  lands  to  society  in 
the  name  of  preserving  threatened  or  endangered  species  should 
receive  just  compensation." 

Dr.  Gene  Wood,  The  Society  of  American  Foresters 

May  25,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 

the  Endangered  Species  Act 
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"The  estimated  costs  in  recovery  plans  do  not  reflect  those  costs 
imposed  upon  the  private  sector  by  in^lementation  of  the  ESA. " 

Robert  E.  Gordon,  Jr.  and  James  R.  Streeter,  National  Wilderness 

Institute 


"The  ESA  fails  to  adequately  address  and  assess  complex 
biological  and  taxonomic  issues" 

W.  Mike  Howell,  Ph.D.,  Professor  of  Biology,  Sanford  University 

May  25,  1995  Endangered  Species  Task  Force  Oversight  Hearings  on 

the  Endangered  Species  Act 


"Industry  and  state  and  local  economies  would  benefit  not  only 
from  having  species  preservation  and  recovery,  but  also  from 
having  to  shoulder  the  financial  burden  of  recovery  plan 
implementation. " 

Terry  D.  Richardson,  Ph.D.,  Assistant  Professor  of  Biology,  and 

Paul  Yokley,  Jr.,  Ph.D.,  Emeritus  Professor  of  Biology, 

University  of  North  Alabama 

May  25,  1995  Endangered  Species  Task  Force  Oversight  Hearing  on 

the  Endangered  Species  Act 


"the  fear  of  losing  private  property  rights  and  the  costly... 
problems...  have  all  but  halted  the  economic  growth  set  forth  in 
out  original  feasibility  studies." 

Mary  Nells,  General  Manager  of  an  Agriculture  Water  District 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  The 

Endangered  Species  Act 
Stockton,  California 


"...the  [ESA]  should  be  reformed." 

Mark  V.  Connolly  and  Matthew  J.  Connolly,  CPA,  Connolly  Remch, 

Inc. 
April  25,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 
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"Although  incentives  are  useful  to  encourage  habitat  production 
under  some  circumstances,  the  best  incentive  for  habitat 
production  on  our  ranches  is  generally  for  government  to  intrude 
least  into  private  efforts." 

Dan  Byrne,  Robert  A.  Byrne  Co. 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 

"Protect  private  property  rights  and  require  full  compensation  to 
the  owner  of  the  property  whenever  federal  regulators  restrict 
the  use  of  property  or  devalue  property. 

"Family  Water  Alliance  urges  the  House  to  reevaluate  and  reform 
the  Endangered  Species  Act,  to  restore  the  balaince  that  is 
necessary  if  agriculture  is  to  remain  viable  and  private  property 
rights  to  remain  protected  by  the  Constitution." 

Marlon  Mathls,  Family  Water  Alliance 
J^rll  28,  199  5  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"This  Act  has  been  the  untouchable  of  untouchables  for  too  long." 

"It  is  clearly  time  to  discard  the  rhetoric,  loosen  the  gridlock, 
and  work  together  for  common  sense  reform  on  the  Endangered 
Species  Act . " 

"The  Act  must  clearly  allow  reasonable  actions  to  protect  private 
property,  either  by  exemption  or  by  a  broadly  appliCeUsle  general 

permit . " 

"Farmlands  are  being  taken  without  compensation,  to  serve  as  free 
critical  habitat...  this  is  clearly  a  violation  the  landowner's 
constitutional  rights." 

Bob  L.  Vice,  President,  California  Farm  Bureau  Federation 
April  28,  1995  Rndnngered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"The  ESA  has  been  a  noble  experiment...  but  to  date,  the  Act  has 
met  with  very  little  success." 

"The  ESA  is  so  inflexible  and  citizen  suit  provisions  so  generous 
that  ESA  litigation  controls  administration  and  enforcement  of 
the  Act.   This  must  be  changed." 
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"A  system  providing  private  property  owners  positive  economic 
incentives  to  provide  species  habitat  must  be  developed  to  avoid 
(a)  the  continued  failure  of  the  Act  and  (b)  the  Act's  disregard 
and  nonchalance  toward  private  property  rights . " 

"Congress  needs  to  keep  in  mind  what  the  United  States 
Constitution's  Fifth  Amendment  says:  'No  person  shall  be... 
deprived  to  life,  liberty  or  property  without  due  process  of 
law... nor  shall  private  property  be  taken  for  public  use,  without 
compensation. ' " 

Robin  L.  Rivett,  Pacific  Legal  Foundation 
i^ril  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 

"Citizens  across  the  state  are  finding  out  that  the  ESA  has  the 
capaibility  of  crippling  whole  communities,  limiting  the  use  of  a 
person's  private  property,  and   even  limiting  the  amount  of  water 
that  can  be  distributed  throughout  California." 

"Remove  bias  from  the  listing  process  and  other  decisions... 
improve  notice  and  participation. . .  protect  against  the 
uncompensated  taking  of  property" 

"Provisions  of  the  ESA  should  be  amended  expressly  to  reaffirm 
Fifth  Amendment  protections  against  the  uncompensated  taking  of 
private  property  and  water  and  mineral  rights,  to  support  the 
establishment  of  voluntary  rental  agreements  with  property  owners 
to  protect  habitat,  and  to  allow  state  and  local  public  agencies 
(such  as  water  agencies)  to  sue  on  behalf  of  thier  customers  for 
the  diminution  of  value  in  property  because  of  proscriptions 
developed  under  the  terms  of  the  ESA." 

Clifford  H.  Horiyaina,  Director  of  Agriculture  and  Resources, 

California  Chamber  of  Commerce 

April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"Build  partnerships  with  private  landowners- -Provide  financial 
incentives  and  technical  assistance  for  private  landowners  to 
plan  for  the  conservation  of  listed  and  candidate  species  on 
their  property.   Remove  disincentives  that  preclude  sound 
conservation  practices." 

Daniel  Taylor,  Western  Regional  Representative,  National  Audubon 

Society 
J^ril  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 
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"The  Act  should  be  modified  so  that  Private  Property  Owners  will 
freely  encourage  wildlife  on  thier  land  without  fear  of 
government  intrusion." 

"In  San  Bernardino  County,  a  new  medial  facility  had  to  mitigate 
for  the  presence  of  Eight  Delhi  Sand  Flies.   The  cost  to  the 
public,  $3,300,000.   $413,000  per  fly!" 

Leroy  Omellas,  Dairy  Farmer   --  Tracy,  California 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"...two  serious  flaws  of  the  Act  which  need  to  be  addressed; 
economic  impact  of  listings  and  property  rights." 

Anthony  Souza,  Realtor 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 

"Appropriate  increased  funding  to  reimburse  the  private  sector 
for  independent  studies  of  assessments  of  species  proposed  for 
listing  or  critical  habitat  designation." 

Peter  6.  Gianqiaoli,  President,  Eplck  Homes,  Inc. 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"Landowners  should  be  encouraged  to  create  and  maintain  habitat 
for  listed  and  candidate  species  through  tax  credits,  hold 
harmless  agreements,  and  other  incentives.   If  society  values  the 
preservation  of  heibitat  for  declining  species  on  private  lands, 
it  should  be  willing  to  reward  landowners  for  protecting  these 
resources.   Currently,  landowners  are  penalized  for  damaging 
sensitive  habitats,  but  the  ESA  offers  no  direct  incentives  for 
preserving  or  enhancing  these  habitats  on  private  lands." 

Edward  C.  Beedy,  Ph.D.,  Wildlife  Biologist 
April  28,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Stockton,  California 


"The  Endangered  Species  Act  (ESA)  has  impacted  California 
agriculture  in  terms  of  private  property  use,  haubitat  for 
endangered  or  threatened  species,  reduced  quantities  of  surface 
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water  for  urban  and  agriculture  use,  increased  cost  of  surface 
water  supplies,  and  has  created  serious  limitations  with  respect 
to  development  of  any  additional  supplies  of  water  in 
Califor;iia. " 

Mark  n.  Burrell,  President,  The  Westmarlc  Group 

J4>ril  17,  1995  Endangered  Species  Task  Force  Field  Bearings  on 

the  Endangered  Species  Act 

Bakersfield,  California 


"Instead  of  preserving  America's  rich  natural  heritage,  the  state 
and  federal  governments  are  using  the  Act  to  dictate  private  land 
use,  to  extort  land  and  money  from  property  owners  and  to  drive 
the  cost  of  many  local  public  works  to  prohibitive  extremes.   The 
agencies  which  apply  and  enforce  the  Act  have  almost  become  a  law 
unto  themselves,  assiiming  powers  never  intended  by  the  Act  and, 
in  my  view,  never  granted  by  the  Constitution.   In  very  few  cases 
are  any  endangered  species  recovering.   Humans,  however,  are 
reeling  from  the  impact." 

"The  Act  is  adding  immensely  to  the  cost  of  piiblic  projects." 

"If  preserving  endangered  species  is  to  remain  a  goal  of  the 
federal  government,  the  federal  government,  not  the  private 
landowner,  ought  to  be  willing  to  devote  its  landholdings  and 
funds  to  species  protection." 

"Government  must  pay  property  owners  when  their  land  is  condemned 
for  other  public  purposes  such  as  highways  or  military  bases. 
Why  should  the  Endangered  Species  Act  be  an  exception?" 

Kenneth  W.  Peterson,  Chairman,  Kern  County  Board  of  Supervisors 
April  17,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Bakersfield,  California 


"This  Act  has  to  be  changed  to  allow  for  property  protection,  to 
provide  incentives  instead  of  penalties  to  preserve  endangered 
species  heUsitat  on  private  land,  ad  to  give  authority  back  to 
local  government  over  local  affairs." 

Greg  Galllon,  President,  Coalition  for  Property  Rights 
^rll  17,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Bakersfield,  California 
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"Provisions  must  be  incorporated  to  protest  against  the 
uncompensated  teiking  of  private  property." 

John  Lemley,  Holmes  Western  Oil  Corporation 
April  l'7,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Bakersfield,  California 


"Many  Kern  County  residents  exhibit  outrage  and   frustration  at 
the  manner  in  which  the  federal  government  is  using  this  Act  to 
dictate  private  land  use,  extort  land  and  money  from  private 
property  owners  and  create  an  environment  of  distrust  and 
scientific  suspicion." 

"Many  farmers  are  fearful  that  endangered  species  will  recolonize 
lands  that  have  come  out  of  agricultural  production  due  to 
changing  agricultural  practices  or  lost  water  entitlement.   As  a 
result,  they  keep  fallow  fields  plowed  which  can  aggravate 
airborne  dust  problems  and  cause  unnecessary  fuel  costs." 

"Provisions  must  be  incorporated  to  address  the  uncompensated 
taking  of  private  property." 

Ted  James,  Director,  Kern  County  Planning  Department 

April  17,  1995  Endangered  Species  Task  Force  Field  Hearings  on 

the  Endangered  Species  Act 

Bakersfield,  California 

"The  Endangered  Species  Act  must  be  reformed  and  modified  to 
address  the  concerns  of  private  property  owners . " 

"Scientific  data  and  study  of  endangered  species  must  be 
thoroughly  peer  reviewed  to  provide  assurance  of  accuracy." 

Dennis  Iverson,  Utah  Farm  Bureau  Federation 

April  17,  1995  Endangered  Species  Task  Force  Field  Hearings  on 

the  Endangered  Species  Act 

Bakersfield,  California 


"...  how  seriously  distorted  the  federal  Endangered  Species  Act 
(ESA)  has  become.   A  well-intentioned  statute  has  come  to  be 
administered  in  a  very  punitive  way.   The  ESA  of  1995  would  not 
be  recognizable  to  its  creators." 

"Congress  should  change  the  law  so  that  federal  ESA  agencies  are 
required  to  justify  their  actions  with  good  science  and  to 
conduct  their  review  auid  decision  process  openly,  ethically,  and 
with  adequate  public  access  and  comment.   The  public  deserves  to 
know  the  true  costs  of  the  Endangered  Species  Act." 
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"The  overall  impact  of  the  unreasonable  restrictions  imposed 
under  the  Endangered  Species  Act  has  been  an  insidious,  unseen, 
and  yet  substantial  regulatory  tax  on  the  economy  of  Kern  County 
and  California." 

Thomas  N.  Clark,  Kern  County  Water  Agency 
April  17,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Bakersfleld,  California 

"Create  an  orderly  process  that  would  protect  property  values  and 
relieve  individual  properties  as  quickly  as  possible." 

Kay  S.  Cenlceros,  Riverside  Cotinty  Board  of  Supervisors 
April  26,  1995  Rndangered  Species  Task  Force  Field  Hearing  on  the 

Endangered  Species  Act 
Riverside,  California 

"Only  sxibstantive  changed  to  the  ESA  through  significant 
incentives  and  respect  for  private  property  rights,  will  result 
in  effective  conservation,  and  ultimately,  greater  preservation 
for  all  species." 

"If  private  property  is  devalued  as  a  result  of  federal 
regulations  regarding  endangered  species,  the  landowner  should 
receive  compensation." 

Scott  E.  Woodward,  Bramalea  California,  Inc. 
^rll  26,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 
^^  Endangered  Species  Act 

^  Riverside,  California 

"We  need  to  avoid  the  'endangered  species-of -the-month  club' 
approach" 

"The  ESA  should  encourage  plans  that  are  built  on  solid  and 
strong  biology  and  reasonably  available  science,  which  also 
integrate  local  economic  and  land  use  considerations." 

Michael  McLaughlin,  San  Diego  Association  of  Governments 
;^rll  26,  1995  Endangered  Species  Task  Force  Field  Hearing  on  the 

Endjmgered  Species  Act 
Riverside,  California 
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TESTIMONY  OF  GEORGE  T.  FRAMPTON,  JR.,    ASSISTANT  SECRETARY  FOR 
FISH  AND  WILDLIFE  AND  PARKS,  DEPARTMENT  OF  THE  INTERIOR,  BEFORE 
THE  HOUSE  RESOURCES  COMMITTEE  REGARDING  H.R.  2275,  THE 
ENDANGERED  SPECIES  CONSERVATION  AND  MANAGEMENT  ACT  OF  1995 

September  20,  1995 


Thank  you,  Mr.  Chairman,  for  providing  the  Department  of  the  Interior  the  opportunity  to 
testify  on  H.R.  2275,  the  Endangered  Species  Conservation  and  Management  Act  of  1995. 

While  we  recognize  the  efforts  of  the  Task  Force  and  this  Committee  to  understand  the 
concerns  that  have  been  expressed  with  the  Endangered  Species  Act,  the  Administration  is 
profoundly  disturbed  by  the  legislation  developed  and  introduced.    It  not  only  undermines  the 
scientific  foundation  of  the  ESA  and  abandons  this  country's  support  for  the  conservation  of 
endangered  plants  and  animals,  but  its  passage  would  result  in  a  process  layered  with  costly 
bureaucracy  while  providing  virtually  no  protection  for  wildlife      The  Endangered  Species 
Act  embodies  values  important  to  all  Americans  and  we  do  not  believe  that  the  American 
people  will  support  the  extreme  measures  taken  in  this  bill  that  effectively  repeal  the  Act. 
Nor  does  the  Administration  believe  that  this  legislation  brings  us  any  closer  to  our  mutual 
goal  of  reauthorization  of  the  Act.    Accordingly,  the  Secretary  of  the  Interior  would 
recommend  that  the  President  veto  the  bill  if  it  is  presented  to  him. 

The  Endangered  Species  Act  is  one  of  the  country's  most  enduring,  innovative  and  important 
environmental  laws  and  has  placed  the  United  States  in  the  forefront  of  species  conservation. 
As  it  was  passed  twenty  years  ago  and  subsequently  amended,  its  core  purposes  are  to 
conserve  endangered  and  threatened  species  and  the  ecosystems  on  which  they  depend. 
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Recognizing  that  the  Act  needed  to  be  reformed,  this  Administration  has  taken  major  steps 

towards  improving  how  the  Act  is  implemented  by  working  with  state  and  local  governments, 

other  federal  agencies  and  private  landowners,  both  large  and  small.    We  have  found 

flexibility  in  the  Act  where  critics  have  said  it  didn't  exist  and  have  created  new  tools  that 

address  landowner  concerns. 

In  order  to  achieve  necessary  reform  of  the  Act  we  have  provided  this  Committee  with  the 
Administration's  10-point  plan,  which  was  announced  earlier  this  year  by  Secretary  Babbitt 
and  the  Department  of  Commerce's  Undersecretary  Baker.   The  plan  describes  the 
administrative  changes  we  have  begun  to  implement,  and  recommends  legislative  changes  that 
Congress  could  undertake  to  make  the  Act  work  better.   The  objectives  of  the  plan  are  based 
on  a  common  sense  approach  to  the  Act  and  a  concerted  effort  to  solve  legitimate  problems 
while  preserving  the  core  goal  of  protecting  our  nation's  priceless  biological  heritage.   These 
objectives  include,  but  are  not  limited  to:   expanding  the  role  of  states;  reducing  socio- 
economic effects  of  listing  and  recovery;  ensuring  that  the  best  available  peer-reviewed 
science  is  the  basis  for  all  ESA  decision-making;  and  increasing  cooperation  among  federal 
agencies.    H.R.  2275  does  not  follow  any  such  constructive  paths,  nor  does  it  adopt  the 
approach  taken  by  groups  such  as  the  Western  Governor's  Association  (WGA)  and  the 
Keystone  Group  to  develop  consensus  proposals  to  reauthorize  the  Act  in  a  biologically  sound 
manner.   On  the'contrary,  H.R.  2275  subverts  each  of  the  positive  principles  upon  which  any 
workable  Endangered  Species  Act  must  be  built. 
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ABANDONS  SOUND  SCIENCE 

A  fundamental  flaw  of  the  H.R.  2275  is  its  dramatic  departure  from  the  use  of  sound  science. 

It  ignores  and  in  fact,  seems  intended  to  repudiate  the  findings  and  recommendations  of  the 

recently  released  National  Academy  of  Science  (NAS)  report  on  the  Endangered  Species  Act. 

The  NAS  found  that  habitat  protection  is  essential  to  conserve  and  recover  species  and  to 

avoid  the  need  to  list  species  in  the  first  place.    H.R.  2275  clearly  abandons  protection  of 

species  by  abandoning  habitat  protection.   The  legislation  changes  the  Act  so  that  its  purpose 

is  no  longer  to  conserve  the  "ecosystems"  that  endangered  and  threatened  species  depend 

upon. 

Most  significantly,   H.R.  2275  redefines  the  term  "harm"  to  include  only  direct  action  against 
an  endangered  species  that  actually  kills  or  injures  individuals  of  the  species.   This  change  is 
intended  to  overturn  a  recent  decision  by  the  Supreme  Court  in  the  Sweet  Home  case  that  it  is 
reasonable  to  conclude  that  "harm"  includes  destruction  of  habitat.    Modification  or 
destruction  of  habitat  upon  which  a  species  depends  would  not  constitute  "harm"  and 
restrictions  on  habitat  destruction,  the  primary  cause  of  endangerment,  would  be  lifted.   This 
change  alone  would  fundamentally  imperil  many  threatened  and  endangered  species,  and 
warrants  our  strong  opposition  to  the  bill. 

The  legislation  further  separates  the  concept  of  conservation  of  species  and  the  need  for 
habitat  by  placing  an  increased  emphasis  on  the  use  of  captive  propagation  to  conserve 
species.  The  Administration  does  not  disagree  with  the  utility  of  captive  propagation,  but  it 
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should  be  used  as  a  tool  of  last  resort  in  the  recovery  process.    American  zoos  and 

aquariums  are  wonderful  places  and  play  a  vital  role  in  providing  a  window  to  the  rich 

heritage  of  North  American  wildlife;  th?y  should  not,  however,  become  museums  for  species 

of  wildlife  and  fish  that  have  been  wiped  off  the  American  landscape.   The  NAS  report 

clearly  detailed  the  problems  associated  with  captive  propagation  such  as  inbreeding,  disease 

and  loss  of  genetic  diversity  and  found  that  this  tool  is  not  a  substitute  for  the  conservation  of 

species  in  their  native  habitat.    In  addition,  the  costs  of  captive  propagation  are  prohibitively 

high  and,  therefore,  preclude  its  use  except  in  extreme  cases.   The  goal  of  our  efforts  must 

remain  the  recovery  of  species  in  their  native  ecosystems. 

H.R.  2275  would  also  force  us  to  abandon  our  commitment  to  protecting  distinct  populations 
of  species  such  as  the  gray  wolf,  the  grizzly  bear,  and  bald  eagle  because  they  exist  in 
Canada  and  Mexico,  unless  Congress  designated  these  as  being  in  the  national  interest.   This 
once  again  ignores  the  NAS  report  which  found  that  protection  for  distinct  populations  should 
be  expanded  and  encouraged  to  ensure  long-term  viability  of  species.    It  replaces  science  with 
politics. 

Similarly,  the  bill  rejects  past  findings  of  the  National  Marine  Fisheries  Service  (NMFS),  the 
National  Academy  of  Sciences  and  other  experts  that  shrimp  fishing  without  turtle  excluder 
devices  poses  a  serious  threat  to  sea  turtles  by  granting  an  exemption  from  take  restrictions. 
Young  turtles  need  to  spend  years  in  their  marine  environment  before  they  mature  enough  to 
reproduce.    During  this  time  lethal  taking  would  occur.    In  fact,  it  is  estimated  that  55,000 
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sea  turtles  drowned  annually  in  shrimp  trawls  in  U.S.  waters  before  TEDS  were  required. 

This  exemption  and  other  provisions  in  the  bill  exempting  certain  non-Federal  activities  in  the 

marine  environment  from  ESA  protection  and  puts  all  protected  marine  species  including 

salmon,  manatees,  whales,  seals,  and  sea  lions  at  substantial  risk  as  well. 

The  Administration  strongly  supports  the  use  of  peer  review.     However,  the  approach  to  peer 
review  taken  in  H.R.  2275  illustrates  that  the  authors  are  more  interested  in  "good  politics" 
than  they  are  in  "good  science."     In  the  name  of  objectivity,  the  bill  prohibits  peer  reviewers 
from  being  employed  or  under  contract  to  the  Secretary  of  Interior  or  Commerce,  but  does 
not  prohibit  a  consultant  to  an  industrial  concern  with  a  direct  financial  interest  in  the 
outcome  of  an  action  from  being  a  peer  reviewer.     Under  H.R.  2275,  Rachel  Carson  (a 
FWS  employee)  would  have  been  "black-listed"  from  peer  reviewing  the  bald  eagle  listing  but 
scientists  from  the  chemical  companies  manufacturing  DDT  would  have  been  welcomed  at  the 
table. 

The  Administration  opposes   the  intent  of  this  bill  in  section  301(b)(4)  to  eliminate  the  distinct 
role  of  the  Department  of  Commerce,  National  Marine  Fisheries  Service  (NMFS)  in 
administering  the  ESA  for  species  under  the  jurisdiction  of  the  Secretary  of  Commerce. 
NMFS  is  the  premier  fisheries  science  and  management  organization  in  the  world.    Since  its 
inception  25  years  ago,  NMFS  has  managed  over  300  marine  and  anadromous  species  that 
inhabit  two  million  square  miles  of  ocean.    Based  on  data  gathered  from  scientific 
investigations,  these  species  are  managed  in  a  sustainable  manner  to  ensure  their  protection. 
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It  does  not  make  sense  to  ignore  or  duplicate  the  efforts  of  NMFS. 

ABANDONS  GOAL  OF  RECOVERY 

One  of  our  greatest  objections  to  the  bill  is  that  it  abandons  the  goal  of  species  recovery, 
which  has  been  the  touchstone  of  the  ESA  since  its  creation.  Instead,  it  establishes  a 
cumbersome  process  by  which  a  conservation  objective  would  be  established  for  a  species, 
which  could  reject  recovery  as  its  goal  and  only  prohibit  direct  killing  of  an  individual 
member  of  the  species.   These  latter  species  would  not  even  be  protected  from  incidental 
take.    For  those  species  who  happen  to  enjoy  a  higher  conservation  objective,  a  conservation 
plan  would  be  developed  through  a  protracted  and  lengthy  process. 

But  even  these  species  are  put  at  great  peril  by  the  fact  that  during  the  lengthy  interim  period 
between  a  listing  and  development  of  a  conservation  plan,  the  species  would  have  virtually  no 
protection.    Federal  agencies  and  private  landowners  would  have  an  incentive  to  accelerate 
actions  harmful  to  the  species,  especially  to  the  habitat  of  the  species,  during  this  critical 
interim  period.   This  could  move  the  species  further  toward  extinction  and  limit  the  options 
that  may  be  available  to  the  team  organized  to  develop  the  conservation  plan. 

ABANDONS  SPECIES  PROTECTION  ON  PRIVATE  LANDS 

The  Administration  is  sensitive  to  the  concerns  of  private  landowners  about  the  impact  of  the 
ESA  on  their  lives.    In  order  to  address  those  concerns  and  alleviate  them,  the  Department 
has  worked  diligently  with  landowners  on  the  development  of  Habitat  Conservation  Plans 
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,HCPs)  and  voluntary  agreements,  and  has  put  into  effect  a  "no  surprises"  policy  and  a  "safe 

harbor"  policy.     It  is  also  why  we  have  proposed  a  new  regulation  to  exempt  small 

landowners  from  select  requirements  of  the  Act  and  why  we  have  emphasized  proactive 

species  conservation  on  Federal  lands.    These  efforts  are  a  work  in  progress  to  make  the  ESA 

more  user-friendly  and  we  are  seeing  new  successes  and  innovations  almost  daily. 

H.R.  2275  completely  undermines  the  efforts  the  Administration  has  made  to  date  and  would 
fundamentally  undercut  the  ability  to  protect  species  on  private  lands.    Most  significantly,  it 
creates  a  complex  and  sweeping  system  for  compensation  of  private  landowners.    Not  only  do 
these  provisions  go  far  beyond  any  standard  for  "taking"  that  has  been  established  by  the 
Courts,  they  even  go  far  beyond  other  compensation  bills  before  Congress.    Claims  for 
compensation  could  be  based  on  a  laundry  list  of  agency  actions  which  would  make  it 
virtually  impossible  for  the  Department  to  administer  the  Act.    Extraordinary  time  and  effort 
would  be  required  to  assess  when  and  how  this  provision  would  be  implemented.    Worse  still, 
it  would  be  impossible  for  the  Fish  and  Wildlife  Service  to  know  how  to  plan  its  budget  for 
implementation  of  the  Act  since  compensation  would  be  paid  out  of  the  annual  appropriations 
of  the  agency.    Predictably,  this  would  hinder  agency  efforts  to  protect  species  even  when 
necessary  to  keep  a  species  from  going  extinct. 

While  H.R.  2275  provides  for  the  development  of  cooperative  management  agreements  under 
section  6  for  States,  groups  of  States,  local  governments  and  any  non-federal  persons  for  the 
management  of  listed  species,  these  agreements  represent  only  a  shell  of  the  protection  that 
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species  on  private  lands  currently  receive  and  need  to  receive  in  the  future.   Specifically, 

these  agreements  would  not  even  apply  to  private  land  without  the  consent  of  the  landowner. 

In  addition,  the  bill  does  away  with  HCPs  and  replaces  them  with  a  species  conservation  plan 

that  requires  the  applicant  to  only  take  those  steps  that  can  reasonably  and  economically  be 

taken  to  minimize  impacts. 

REDUCED  SPECIES  PROTECTION  ON  FEDERAL  LANDS 

After  granting  exemptions  for  private  lands,  the  bill  gives  false  hope  that  species  will  be 
conserved  on  public  lands.    The  bill  creates  National  Biological  Diversity  Reserves,  giving 
the  casual  observer  the  sense  that  the  bill  is  creating  "new"  habitat  for  species.    In  reality,  the 
bill  actually  shrinks  the  federal  lands  which  may  be  used  to  protect  species  to  those  which  are 
in  existing  national  parks,  national  wildlife  refuges,  wilderness  areas,  and  wild  and  scenic 
rivers,  where  protection  already  exists  for  species. 

State  and  private  lands  would  be  included  only  with  the  consent  of  the  Governor  or  the 
landowner  and  could  be  removed  at  cither's  request.    In  addition,  designation  of  land  in  a 
Reserve  would  not  affect  any  existing  interest  in  land,  water  right  or  property  right.    In  other 
words,  it  would  mean  very  little  and  we  view  it  as  simply  an  attempt  to  give  the  bill  a 
cosmetic  makeover. 

Under  H.R.  2275,  millions  of  acres  of  lands  managed  by  the  Bureau  of  Land  Management 
(BLM)  and  U.S.  Forest  Service  would  cease  to  serve  as  critical  habitat  if  that  purpose 
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conflicted  with  some  other  mission  of  the  federal  agency  such  as  mining,  grazing  or  timber 

harvesting.     This  would  be  a  huge  step  backward  in  Federal  leadership  in  the  conservation  of 
fish  and  wildlife  resources. 

This  bill's  narrowing  of  protection  on  Federal  lands  is  made  worse  by  other  provisions  of  the 
bill  that  allow  Federal  agencies  to  do  less  than  current  law  requires  to  conserve  species  and  to 
put  it  off  until  a  later  time.    First,  the  bill  eliminates  the  current  requirement  that  Federal 
agencies  use  their  authorities  to  conserve  listed  species.   This  alone  will  substantially  reduce 
our  ability  to  recover  species  since  in  most  cases  the  use  of  laws  and  authorities  other  than 
the  ESA  is  critical  to  a  comprehensive  recovery  effort  for  many  listed  species.    As 
importantly,  the  use  of  these  authorities,  such  as  the  Clean  Water  Act,  can  be  critical  to  the 
avoidance  of  the  need  to  list  species.   This  provision  shows  the  true  color  of  the  bill  because 
it  essentially  relegates  endangered  species  conservation  to  the  back  of  the  bus  in  terms  of 
national  priorities. 

Under  H.R.  2275,  federal  agencies  get  to  decide  for  themselves  if  their  mission  conflicts  with 
the  ESA.   They  decide  for  themselves  if  their  activities  are  consistent  with  a  conservation 
plan  for  a  species  and  therefore,  are  exempt  from  consultation  under  section  7.   Even  if  it  is 
determined  that  consultation  applies,  the  bill  substantially  weakens  the  regulatory  threshold  by 
requiring  a  finding  that  the  activity  will  "significantly  diminish  the  likelihood  of  survival  of 
the  entire  species."   Not  only  could  this  standard  be  met  if  a  few  species  exist  somewhere  in 
a  zoo,  it  would  allow  many  species  to  slip  toward  extinction  because  many  "insignificant" 
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impacts  would  only  reach  the  new  threshold  if  they  were  viewed  cumulatively. 

Worse  still,   during  the  critical  interim  period  under  this  bill  between  the  listing  of  a  species 
and  the  finalization  of  a  species  conservation  plan,  no  Federal  agency  would  have  to  consult 
on  activities  affecting  that  species  at  all.   This  is  a  powerful  disincentive  for  these  agencies  to 
take  steps  to  conserve  a  listed  species  or,  for  that  matter,  to  facilitate  the  completion  of  a 
conservation  plan. 

In  addition,  the  bill  imposes  time  constraints  on  the  Department  for  completion  of  consultation 
while  expanding  the  number  of  people  participating  in  consultation  and  imposing  new 
procedures  and  considerations  that  would  make  the  deadline  nearly  if  not  totally  impossible  to 
meet.   The  bill  provides  that  if  the  Department  fails  to  meet  the  deadline,  the  federal  action 
agency  is  deemed  to  have  met  the  requirements  of  section  7,  regardless  of  the  adverse  impact 
the  agency  action  may  have  on  the  continued  existence  of  a  species.    Needless  to  say,  this 
provision  creates  an  incentive  for  delay  and  manipulation  of  the  process  to  avoid  timely 
completetion  of  consultations. 

By  reducing  the  responsibilities  of  both  private  landowners  and  federal  agencies,  this 
legislation  takes  two  giant  steps  backward  in  our  ability  and  commitment  to  conserve  species. 

REDUCED  PROTECTION  FOR  FOREIGN  SPECIES 

In  regard  to  international  issues,  H.R.  2275  prevents  the  U.S.  from  implementing  effectively 
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the  Convention  on  International  Trade  in  Endangered  Species  of  Wild  Fauna  and  Flora 
(CITES)  and  severely  hampers  our  ability  to  protect  species  like  panda  bears,  African 
elephants  and  Siberian  tigers.    The  bill  would  limit  the  U.S.  efforts  to  implement  CITES  to 
those  steps  which  are  "practicable"  and  prevent  the  listing  of  foreign  species  which  are 
already  included  in  the  CITES  Appendices  unless  a  determination  is  made  that  CITES  is 
inadequate.     H.R.  2275  grants  any  nation  a  veto  over  our  decisions  about  the  listing  of  a 
foreign  species  located  in  that  nation.   The  only  way  the  veto  can  be  overridden  is  by 
executive  order  of  the  President.    We  cannot  imagine  why  the  Congress  would  overturn  our 
responsibilities  to  conserve  these  species  due  to  thfe  whim  of  a  country  which  may  be  the 
principle  cause  of  its  decline. 

H.R.  2275  also  prevents  the  U.S.  from  implementing  CITES  resolutions  and  notifications 
even  if  they  were  unanimously  adopted  by  all  other  CITES  parties  and  were  essential  to 
address  an  emergency  situation,  until  a  lengthy  and  bureaucratic  regulatory  process  is 
completed.   These  limitations  would  severely  curtail  efforts  to  protect  foreign  species  from 
illegal  trade  within  the  United  States.   H.R.  2275  dramatically  reduces  the  threshold  to  obtain 
both  public  display  permits  and  import  permits.    Under  this  legislation  we  would  be  required 
to  allow  the  import  of  the  giant  panda  for  anyone  who  promised  to  put  them  on  public  display 
and  pass  out  leaflets  about  the  ecology  and  conservation  of  the  species,  even  if  the  animals 
were  removed  from  the  wild  in  a  harmful  manner  and  there  was  no  scientific  or  conservation 
merit  to  the  activity.   The  bill  also  would  require  that  all  permits  be  issued  for  a  minimum  of 
six  years,  even  though  CITES  limits  the  validity  of  export  permits  to  only  six  months.   The 
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bottom  line  is  that  it  would  reduce  the  international  leadership  role  of  the  U.S.  in  the 

conservation  of  species  and  create  new  loopholes  for  illegal  trade  in  these  species. 

A  BETTER  APPROACH 

Mr.  Chairman,  we  know  there  are  better  means  of  protecting  biodiversity  than  the  methods 
laid  out  in  this  legislation.   We  renew  our  request  that  the  Committee  review  and  consider  the 
recommendations  in  our  previous  testimony  and  our  March  6,  1995,  package  of 
administrative  and  suggested  legislative  reforms  to  improve  the  ESA.     In  criticizing  H.R. 
2275  the  Administration  is  not  indicating  that  we  accept  the  status  quo.    Quite  the  contrary, 
we  are  dedicated  to  improving  the  Act.   The  Administration,  however,  is  not  willing  to 
sanction  a  repeal  of  the  Act  and  an  abrogation  of  our  responsibilities  to  future  generations  to 
leave  this  planet  and  its  species  in  better  condition  than  we  found  them. 

Our  suggested  reforms  address  some  of  the  persistent  criticisms  associated  with  the  way  the 
Endangered  Species  Act  is  implemented  and  the  conflicts  that  have  surrounded  the  Federal 
government's  attempts  to  protect  threatened  and  endangered  species  over  the  past  several 
years.   These  reforms  are  intended  to  minimize  the  impact  of  the  Act  on  private  landowners, 
particularly  small  landowners,  and  provide  them  with  more  certainty  on  how  they  can  comply 
with  the  Endangered  Species  Act  when  a  species  is  listed.   These  reforms  propose  new 
partnerships  with  State,  tribal,  and  local  governments.   These  reforms  address  concerns  about 
the  quality  of  the  science  that  is  used  when  implementing  the  Endangered  Species  Act. 
Finally,  these  suggested  administrative  and  legislative  reforms  are  designed  to  improve  the 
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process  of  recovering  threatened  and  endangered  species  and  enlist  the  participation  of  a 

broader  array  of  individuals  to  help  develop  these  recovery  plans. 

I  would  also  suggest  that  the  Committee  need  only  to  look  at  proposals  like  those  being 
circulated  by  groups  such  as  the  Western  Governor's  Association  (WGA)  and  the  Keystone 
Center  to  find  a  constructive  path  to  reauthorization.   These  two  organizations  have 
demonstrated  a  commitment  to  work  with  a  variety  of  interests  to  formulate  real  solutions  to 
real  problems. 

The  WGA,  spent  several  months  working  to  craft  a  proposal  that  reauthorizes  and  improves 
the  Act  while  retaining  the  underlying  and  crucial  components  of  science  and  habitat 
protection.   WGA's  proposal  recognizes  the  important  role  that  States  have  to  play  in  the 
conservation  of  species  and  the  need  for  landowners  to  have  certainty.   The  WGA  proposal 
expands  partnership  opportunities  with  the  States  and  allows  them  to  take  the  lead  for  the 
conservation  of  species  through  state-initiated  conservation  plans. 

The  WGA  proposal  also  advocates  enhanced  fairness  and  increased  certainty  for  private 
landowners  by  reforming  the  HCP  process  and  providing  a  policy  similar  to  our  "no 
surprises"  policy  by  exempting  landowners  who  participate  in  these  plans  from  being  asked  to 
do  more,  even  if  a  species  covered  by  the  plan  is  subsequently  listed.    It  encourages  voluntary 
agreements  by  private  landowners  to  conserve  species  by  creating  a  mechanism  similar  to  our 
"safe  harbor"  policy.     In  addition,  WGA's  proposal  provides  enhanced  flexibility  for 
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threatened  species  conservation  and  incentives  for  species  conservation. 

The  Keystone  Group  brought  a  wide  array  of  interests  together  to  develop  a  set  of  regulatory 
and  economic  incentives  that  would  reward  and  encourage  conservation  by  private 
landowners.   The  Administration  views  collaborative  efforts  such  as  these  as  a  solid 
foundation  for  reauthorization  of  the  Endangered  Species  Act.    In  both  cases,  improvements 
to  the  ESA  are  proposed  in  areas  where  the  Act  is  currently  being  criticized  without  gutting 
the  protections  the  Act  affords  to  both  species  and  their  habitats. 

I  will  reiterate  that  the  Administration  is  committed  to  working  with  the  Congress  to  improve 
and  reauthorize  this  Act.    However,  in  the  Secretary's  opinion,  H.R.  2275  does  nothing  more 
than  further  polarize  the  issue  of  ESA  reauthorization  while  undermining  the  essential  goals 
the  Act.     Based  on  the  compensation  provisions  alone,  which  are  worse  than  those  in  other 
bills  the  Secretary  has  recommended  that  the  President  veto,  and  without  even  considering  the 
fact  that  this  bill  effectively  repeals  the  Endangered  Species  Act,  one  of  our  most  important 
wildlife  and  habitat  protection  laws  of  the  last  quarter  century,  it  is  clear  that  the  Secretary 
will  recommend  that  the  President  veto  H.R.  2275  if  it  is  presented  to  him  in  its  current 
form. 
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VIEWS  OF  SOUTHERN  AFRICAN  ENTITIES 

REGARDING  ASPECTS  OF  PROPOSED  LEGISLATION 

RELATING  TO  FOREIGN  SPECIES 


OVERVIEW 

These  hearings  center  on  H.R.  2275,  legislation 
designed  "To  reauthorize  and  amend  the  Endangered 
Species  Act. " 

Most  of  H.R.  2275 's  provisions  concern  regulatory 
actions  affecting  species  and  persons  within  the 
United  States.   It  would  be  inappropriate  for  foreign 
nations  to  express  an  opinion  about  U.S.  domestic 
matters .  The  southern  African  governments  are 
extremely  gratified,  however,  that  the  bill  contains  a 
number  of  extremely  in^>ortant  and  beneficial 
provisions  about  the  treatment  under  the  Act  of 
foreign  species.  If  enacted,  these  provisions  will  go 
a  long  way  towards  correcting  the  southern  African 
nations '  problems  with  the  way  that  the  existing  Act 
has  been  applied  to  foreign  species . 

In  addition,  these  provisions  about  foreign 
species  can  help  African  nations  and  others  to  expand 
wildlife  populations  and  to  save  habitat. 

GOVERNMENTAL  EXPRESSIONS  OF  CONCERN 

Under  the  current  Act,  the  U . S . government 
authorities '  determinations  about  southern  African 
species  have  been  extremely  troubling  to  the  southern 
African  nations '  governments .   These  concerns  have 
been  expressed  repeatedly. 

On  March  10  of  this  year,  for  example,  the 
Directors  of  the  wildlife  management  agencies  in  four 
southern  African  countries — Zimbabwe,  Namibia, 
Zimbabwe  and  Malawi — wrote  to  the  Chairman  of  this 
Committee.   Expressing  their  belief  that  "[t]he  Act  is 
fundamentally  flawed  as  far  as  foreign  species  are 
concerned,"  the  agency  directors  offered  detailed 
suggestions  for  iii9>roving  the  Act  in  this  regard. 
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Soon  thereafter,  on  April  27,  the  Ainbassadors  of 
these  southern  African  nations  presented  a  formal 
Diplomatic  Note  on  this  subject  to  the  U.S.  Department 
of  State.   In  their  Note,  the  Ainbassadors  note  that 
deficiencies  in  the  application  of  the  Act  to  foreign 
species  "have  been  a  source  of  deep  regret  to  our 
Governments . " 

Copies  of  the  March  10  letter  and  the  April  27 
Diplomatic  Note  are  attached  to  the  text  of  this 
document . 

HOW  THE  CURRENT  ACT  CAN  UNDERMINE 
CONSERVATION  PROGRAMS  IN  FOREIGN  NATIONS 

As  applied  to  countries  like  those  in  southern 
Africa,  the  current  Act  discourages   conservation. 

Most  southern  Africans  are  rural  people  who  cannot 
be  expected  to  practice  conservation  for  aesthetic 
reasons.   They  are  poor:   family  incomes  are  about 
$100  yearly.   These  people  compete  with  the  wildlife 
for  use  of  the  barely-arable  land.   On  that  land,  the 
large  mammals  frequently  threaten  the  peoples '  crops 
and  villages  and  even  their  lives . 

These  rural  people  will  have  an  incentive  to 
conserve  the  wildlife  only  if  their  families  can  get 
some  economic  benefit  in  return. 

The  southern  African  governments  have  strict 
programs  to  conserve  and  protect  wildlife,  but  these 
programs  allow  rural  families  to  get  income  from 
carefully-regulated  use  of  their  wildlife. 

But  the  current  Act  often  frustrates  these 
governments '  conservation  programs .   The  problem  is 
that  the  Act  assumes  that  conservation  is  best 
accoo^lished  by  strict  prohibitions  on  trade  and  use. 
In  southern  Africa,  however,  much  of  the  wildlife  can 
thrive  with  limited  trade  and  use.   And  this  trade  and 
use  provides  the  rural  population  with  income  that 
relieves  their  poverty  while  giving  them  an  incentive 
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to  conserve  their  wildlife.   At  the  same  time,  this 
trade  and  use  provides  southern  African  governments 
with  funds  that  are  used  to  finance  wildlife  parks  and 
anti-poacher  can^aigns . 

For  these  reasons,  in  their  March  10  letter  to 
Chairman  Young,  the  southern  African  governments  urged 
that  the  Act  should  be  aligned  with  the  the 
International  Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and  Flora  (known  by 
its  acronym,  "CITES") ,  an  international  organization 
that  regulates  trade  in  wildlife.   Although  CITES 
totally  prohibits  trade  in  some  wildlife,  CITES  allows 
limited  trade  and  use  under  quotas  where  this  helps 
conservation . 

PROVISIONS  OF  H.R.  2275 
REGARDING  FOREIGN  SPECIES 

Rsspect  for  Foreign  Programs.     Of  special 
in^ortance  are  H.R.  2275 's  provisions  directing  U.S. 
authorities  to  "cooperate"  with  and  "support"  foreign 
nations'  conservation  strategies,  and  not  to 
"obstruct"  foreign  conservation  programs  (§§  207(a), 
504(a)) . 

In  their  Diplomatic  Note,  the  Ambassadors  noted 
that  the  current  Act  has  been  administered  so  as  to 
"frustrate  our  Governments '  strategies  for  wildlife 
conservation"  and  to  "infringe  upon  the  sovereign 
right  of  our  Governments  to  take  responsibility  for 
managing  our  own  wildlife . " 

H.R.  2275 's  provisions  for  foreign  species  take 
account  of  the  foreign  governments'  right  to  have 
their  sovereignty  respected. 

It  is  in^ortant  to  note  that  these  provisions  of 
H.R.  2275  apply  only  to  foreign  nations  whose  wildlife 
programs  are  responsible  under  international 
standards .   Those  standards  are  set  by  CITES .   Thus , 
H.R.  2275 's  provisions  "Respecting  the  Sovereignty  of 
Other  Nations"  (§  207) ,  apply  only  to  foreign  species 
which  occur  in  a  nation  that  is  a  member  of  CITES ,  and 
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U.S.  authorities  retain  the  power  to  act  unilaterally 
whenever  they  have  substantial  evidence  that  a  foreign 
conservation  program  "is  not  consistent  with"  CITES 

Aligning  the  Act  With  CITES.    H.R.  2275  also 
contains  many  provisions  that  align  the  Act  with 
CITES.  In  the  case  of  a  foreign  species  that  is  listed 
under  CITES,  for  exan^le,  U.S.  officials  are  directed 
not  to  determine  that  the  foreign  species  is 
endangered  or  threatened  unless  CITES  does  not  provide 
adequate  protection  (§  301(a)).    Similarly,  with 
respect  to  foreign  species  that  are  threatened  but  not 
endangered,  the  U.S.  authorities  are  instructed  not  to 
prohibit  any  act  that  is  permissable  under  CITES  (§ 
207(b)) . 

This  provision  recognizes  that  the  United  States ' 
duplication  of  CITES  regulation  is  inappropriate. 

It  is  also  an  anachronism. 

Under  current  law,  the  U.S.  authorities  make  their 
own  independent  determinations  about  whether  non-U . S . 
species  are  endangered  or  threatened;  these 
determinations  need  not  conform  to  CITES '  findings . 
The  U.S.  authorities'  findings  can  result  in  trade 
embargoes  and  prohibitions  on  use — even  when  CITES  has 
determined  that  limited  trade  under  quotas  will  aid 
the  species'  conservation. 

This  conflict  is  an  unintended  consequence  of 
earlier  U.S.  endangered  species  laws.   The  current 
Endangered  Species  Act's  provisions  for  the  listing  of 
foreign  species  originated  at  a  time  when  there  was  no 
effective  international  regulation.   The  Endangered 
Species  Preservation  Act  of  1966  protected  only 
"native  fish  and  wildlife . " 

Three  years  later,  in  the  Endangered  Species 
Conservation  Act  of  1969,  Congress  broadened  the  reach 
of  the  law  to  forbid  in^ortation  from  a  foreign 
country  of  any  "species. . .threatened  with  worldwide 
extinction . " 
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In  the  1969  legislation  (§5) ,  Congress  noted  that 
there  was  no  international  organization  working  "[t]o 
assure  the  worldwide  conservation  of  endangered 
species."   Congress  therefore  directed  the  Secretary 
of  State  to  convene  a  meeting  of  the  world's  nations 
for  the  purpose  of  creating  an  international 
convention  on  the  conservation  of  endangered  species . 

As  a  result  of  Congress'  direction,  in  early  1973, 
eighty  nations  met  in  Washington  and  adopted  the 
Convention  known  as  CITES.   CITES  now  counts  more  than 
120  countries  (including  the  United  States)  as 
Parties,  or  member  states.   CITES  embodies  a  detailed 
set  of  regulations  designed  for  "the  protection  of 
certain  species  of  wild  fauna  and  flora  against  over- 
exploitation  through  international  trade . " 

CITES  can  and  has  imposed  sanctions  for  violations 
of  its  rules .  CITES  is  now  en^owered  to  take  remedial 
actions.  Where  CITES  regulation  is  adequate,  there  is 
no  longer  any  need  for  U.S.  authorities  to  continue 
making  their  own  independent  assessments  as  to  foreign 
species . 

Improving  Consultation.      The  Ambassadors  observed 
in  their  Diplomatic  Note  that  their  governments ' 
concern  about  the  Act  is  aggravated  by  the  U.S. 
officials '  failure  to  consult  adequately  with  the 
foreign  governments  before  taking  actions  affecting 
foreign  wildlife.   Under  the  Act,  the  U.S.  authorities 
are  not  required  to  consult  with  foreign  governments , 
and  they  often  fail  to  heed  those  governments '  views . 
Thus,  in  their  March  10  letter  to  Chairman  Young,  the 
southern  African  nations  noted  that — when  the  U.S. 
authorities  proposed  to  reclassify  the  Nile  crocodile 
as  "threatened,"  they  sent  a  short  telex  to  the  U.S. 
embassies  in  the  range  states,  but  in  many  cases  the 
telex  never  reached  the  appropriate  foreign  government 
agencies . 

As  the  Ambassadors  also  observed,  their 
governments '  wildlife  management  agencies ,  staffed  by 
well-qualified  professionals,  have  a  special 
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competence  in  developing  wildlife  management 
strategies  that  are  suitable  for  local  conditions . 
These  local  officials  work  in  the  field  with  their 
wildlife  on  a  daily  basis.   Yet,  under  the  current 
Act,  Washington-based  U.S.  officials,  located  far  away 
from  the  foreign  wildlife,  are  put  in  a  position  to 
second-guess  and  overrule  the  foreign  professionals' 
wildlife  strategies  and  programs  that  have  proven 
successful  in  practice. 

H.R.  2275  provides  for  meaningful  consultations 
(§§  207(b)  and  301(a)  (2)).   At  the  end  of  those 
consultations,  if  the  officials  of  the  United  States 
and  the  foreign  nation  cannot  agree ,  the  U.S. 
officials  would  still  be  able  to  put  their  proposal 
into  effect,  but  the  President  of  the  United  States 
would  have  an  opportunity  to  review  the  matter  first. 
If  the  President  is  required  to  resolve  any  conflicts 
between  different  U.S.  federal  agencies,  as  H.R.  2275 
requires  (§401  (b)),  it  is  especially  appropriate  that 
the  President  resolve  disputes  between  a  U.S.  federal 
agency  and  a  foreign  nation.   Under  standard  U.S. 
government  procedures,  this  provision  of  H.R.  2275 
would  ensure  that  the  President  receives  the  views  of 
the  U.S.  Department  of  State  about  a  federal  agency's 
proposals  under  the  Act  that  may  violate  the  United 
States'  international  obligations.^ 

Defining   "Conservation . "     Under  changes  made  by 
H.R.  2275,  the  Act  would  no  longer  define 
"conservation"  so  that  it  authorizes  "taking"  as  a 
"conservation"  measure  only  when  population  pressures 
within  an  ecosystem  cannot  be  otherwise  relieved 
(S502 (b) ) .   In  their  March  10  letter  to  Chairman 
Young,  the  southern  African  wildlife  agency  directors 
opposed  restricting  "offtakes"  to  situations  where 


'   For  similar  reasons,  the  Civil  Aeronautics 
Board  was  required  for  many  years  to  submit  its  orders 
with  respect  to  any  foreign  air  carrier  to  the 
President  for  the  President's  approval.   See  Chicago  & 
S.  Air  Lines  v.  Waterman  S.S.  Corp.,  333  U.S.  103,  115 
(1948)  . 
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they  were  necessary  to  relieve  population  pressures. 
As  the  wildlife  agency  directors  noted,  regulated 
offtakes  are  an  important  source  of  revenues  that  fund 
conservation  programs .   Such  offtakes  also  provide 
income  for  rural  peoples,  income  that  gives  those 
peoples  an  incentive  to  conserve  their  wildlife  and  to 
oppose  poaching. 


H.R.  2275  also  contains  other  provisions 
regarding  foreign  wildlife  that  are  welcome.   These 
include  recognition  of  CITES '  role  in  in^orts  and 
permits,  vindication  of  CITES'  "non-detriment" 
standard,  and  recognition  of  the  benefits  from 
inherently  limited  uses  (§§  204(b)  and  (d) ,  207  (b) 
and  (c) ) . 

Such  provisions  can  allow  our  governments  to 
create  a  better  environment  and  better  conditions  for 
our  people.   The  southern  African  nations  hope  that 
such  provisions  for  foreign  species  will  become  part 
of  an  amended  Endangered  Species  Act. 

The  southern  African  nations  thank  this  Committee 
and  the  Congress  for  their  attention  to  these 
problems . 


295 


DEPARTMENT  OF  NATIONAL  PARKS  AND  WILD  LIFE  MANAGEMENT 

P.O.  Box  CYHO,  CAUSEWAY,  Harare,  Zimbabwe 


Congressman  Don  Young 

Chainnan  of  the  House  Natural  Resources  Committee 

10th  March  1995 

Dear  Sir, 

REVISIONS  TO  THE  ENDANGERED  SPECIES  ACT 

The.  Directors  of  the  agencies  responsible  for  wildlife  in  the  four  southern  African 
}(overonients  of  Botswana,  Malawi,  Namibia,  and  Zimbabwe  met  on  23*24  February  1995 
and  discussed,  inter  atia,  the  initiative  you  are  currently  taldag  to  revise  the  United  States 
F.ndangered  Species  Act  Enclosed  are  a  number  of  comments  which  resulted  from  our 
discussions  which  we  would  ask  you,  and  the  House  Natural  Resources  Committee,  to 
take  into  account  during  the  rewrite  of  the  Endangered  Species  Act  (ESA). 

We  would  like  to  congratulate  you  on  the  initiative  to  rewrite  the  Act  We  do  not 
feel  that  the  deficiencies  in  the  present  legislation  can.  be  remedied  simply  by  applying 
its  provisions  more  liberally  or  by  introducing  'user-friendly'  policies,  as  appears  to  be 
the  approach  of  the  present  Executive .  Tie  Act  is  fundamentally  flawed  as  far  as  foreign 
spe-cAfs.  are  concerned  (and,  possibly,  North  American  sptdes  too!)  and  requires  a 
ihoiougb  re-examiuaiiou. 

Our  preferred  changes  to  Act  are  arranged  in  order  of  important..  Whilst  we 
are  not  optimistic  that  our  inputs  are  likely  to  affect  the  baste  philosophy  behind  the 
ESA  or  its  system  of  operation  in  the  United  States,  we  hope  that  we  may  at  least 
influence  your  approach  to  the  Ustlng  of  foreign  species  andes«te  Act  —  the  issue  of 
direct  concern  to  us. 
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We  noie  thai  the  1966  Aa  included  only  native  species:  foreign  species  were 
added  in  1969  when  the  listing  provision  was  added.  The  inclusion  of  foreign  species 
in  the  Endangered  Species  Act  is  discussed  by  Richard  Littcll  in  his  book  "Endangered 
and  Other  protected  Species:  Federal  Law  and  Regulation": 

The  (.Ipitftrf  Sutf-t  cannot  legislate  a  solution  lo  a  problem  that  is  ginhal  in  <cnp«.  The 
piincip:)!  ihrMt  to  ^qtedes  stems  from  the  destruction  of  iheir  hahitau.  While  it  i< 
beyond  our  capadty  to  pmiea  *ll  hahitatt  important  to  endangered  .tpMriet,  Tongress 
believed  that  this  nation  dionid  mil  art  to  the  extent  of  its  ability  to  do  «o " 

'Outside  US  borders,  the  Eudaagered  %>ede3  Act  restricts  proiubiled  conduct  by 
persons  cubject  to-the  jurisdictioa  of  the  United  States.  To  enforce  this  rule,  the  U.S. 
Govcmmeat  may  coaduct  law  eafarcemeat  tavettigations  and  research  ia  foreign  lands. 

Th*  United  States  is  also  aa  important  market  for  wildlife  trade.  ADowiag  uarestricted 
trade  would. iacreateiba  desiaad  for  eadaagered  species  aad  their  products.  It  would 
give  exploiters  an  iaceative  to  violate  the  law.  By  restiictiag  that  trade,  Coagrees 
decided,  this  oouatry  eaa.add  a  significant  w«apon  lo  the  arseaal  of  coaservniioa.' 

We  appreciate  the  concern  sbown  by  the  United  States  for  conseivaiion  in  foreign 
lands,  but  point  out  that  the  attempt  to  help  global  conservation  efforts  through  the  ESA 
lias  iioi  worked  well  because  the  Act  has  fundamental  flaws.  On  behalf  of  the  SACIM 
Board  (Southern  African  Centre  for  Ivory  Marketing),  I  have  pleasure  in  submitting 
some  comments  which  may  address  some  of  these  deficiencies. 

It  is  relevant  to  your  work  that  the  CTTF5  trea^  is  also  undergoing  an  evaluation 
ot  the  moment  Since  CITES  is  based  on  very  similar  principles  to  the  ESA,  many 
criticisms  of  CITES  are  equally  iipplicablc  to  the  ESA.  We  enclose  fur  your  interest  a 
document  "CIHiS  11'  wbich -details  the^(ifir:enae$  in  CITES  from  a  southern  African 
perspective.  Some  of  these  may  also  affect  the  deUberations  of  your  committee. 

Yours  faithfully 


,'> 


dl- 


tulci  I 


W.K.  Nduku 

DIRECTOR 

CHAIRMAN  or  SACIM  BOARD 

CITES  MANAGEMENT  AUTHORmf  FOR  ZIMBABWE 
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SUGGESTIONS  FOR  THE  IMPROVEMENT  OF 

THE  UNITED  STATES  ENDANGERED  SPECIES  ACT 

submitted  by 

Botswana,  Malawi,  Namibia  and  /imbabwe 


An  Issues  Analysis  (Fig.  1.  page  7)  summarizes  the  comments  which  are  to  follow. 

1.         INFLEXIBLE  UNKAGE  OF  SPECIES  STATUS  AND  PRESCRIBED  ACTIONS 

The  ESA  operates  on  a  set  of  prescriptions  which  progressively  reduce  the  possibilities 
of  use  (or,  in  the  case  of  foreign  species,  trade  with  the  US)  as  wildlife  populations  reach 
the  critical  levels  "threatened"  and  "endangered".-  Usually,  a  total  trade  ban  is  the  result 
However,  we  have  strong  evidence  to  show  tliai  luul  inule  bans  can  be  highly 
counterproductive.  Many  species  need  protection  but  can  thrive  with  contrnlled  trade. 
Trade  provides  economic  incentives  that  aid  and  finance  wildlife  conservation. 
Particularly  in  the  regions  where  most  wildlife  lives,  like  South  America,  Asia  and  Africa, 
governments  cannot  enforce  conservation  without  local  support.  A  total  ban  may 
deprive  locjil  populations  of  any  lawfjil  .conree  of  income  from  their  wildUfe,  whereas, 
in  contrast,  well-regulated  trade  can  provide  sizeable  economic  incentives  to  local 
populations  thus  encouraging  conservation. 

The  inflexible  prescriptive  approach  of  the  ESA  conflicts  with  common-sense.  In  the 
southern  Africon  region  we  have  learnt  that  the  degree  of  endongermcnt  of  a  species  is 
a  mailer  fur  note  only:  how  to  improve  the  status  of  thai  species  is  a  totally  separate 
issue.  In  the  more  and  more  frequent  cases  where  the  answer  to  the  decline  of  a  .^ecie.« 
is  to  increase  its  legal  value  to  those  on  whom  its  survival  directly  depends  (notably,  in 
many  contexts,  landholders),  the  ESA  actually  worlc)  against  conservation. 

HKSr  PREFERENCE 

The  basic  assumption  of  the  Act  that  the  'threatened'  or  'endangeretT  status  of  a  species 
Should  lead  to  mandatory  aboUtton  or  restrtaton  oftause  needs  to  bt  reconsidered.  The 
Act  should  be  amended  to  allow  flexibility  so  that  even  if  a  species  is  truly  endangered  and 
subsequently  listed,  a  trade  ban  does  not  automatieaUy  result.   When  it  can  be 
demonstraud  tlutt  trade  may  create  incentives  which  will  contribute  to  the  recovery  <;/ the 
species,  the  answer  may  lie  in  enhancing  the  economic  value  ttf  species  rather  than 
attempting  to  remove  it. 
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2.         THE  LISTING  OF  FOREIGN  SPECIES 

In  our  view.  <t  is  questionable  whether  the  government  of  any  country  should  go  so  far 
as  to  assume  the  mantle  of  global  conservator  of  species.  No  country  possesses  the  all- 
ecompassing  expcrmc  uccdcU  lo  classify  the  status  of  all  furetgu  species  currecily  and, 
more  impuruiilly,  lo  diagnose  their  conservation  requirements.  Tlie  rapid  development 
uf  capacity  and  CAperlise  in  most  developing  countries  has  resulted  in  a  situation  where 
the  iiiajoriiy  of  expert  opinion  on  both  species'  status  and  appropriate  methods  for 
species  conservation  resides  in  the  range  states  for  that  species. 

Tlie  following  are  valid  reasons  for  any  country  to  control  the  import  of  specimens  of 
foreign  species  — 

(a)  where  a  country  is  calkd  upon  to  initiate  such  actions  as  a  Party  to  an 
international  treaty, 

(b)  where  a  country  is  directly  requested  by  onotkcr  countiy  to  do  so; 

(c)  for  veterinary  health  considerations; 

(d)  where  the  import  of  live  specimens  of  a  species  may  pose  a  eonservation  threat 
to  local  species. 

Beyond  these  reasons,  it  is  more  difBcuIt  for  a  nation  which  it  is  not  a  range  state  for 
a  species  to  justify  ?the  inclusion- in  its  legislation  of  selective  or  prohibitiva  measures 
which  override  the  intentions  and  spixix  ^tbeGATT  treaty. 

It  is  not  necessary  to  list  foreign  species  under  the  ESmA.  Combined  with  the  Bass  Act 
of  1926,  the  Lacey  Act  of  1900  prohibits  intersute  transportation  offish  or  wildlife  taken 
in  violation  of  national,  state  or  foreign  law.  We  contend,  therefore,  that  armed  with  the 
Lacey  Act,  together  with  CITIES,  certain  non-controversial  requirements  of  the  ESA  and 
the  Pelly  Amendment  to  the  Fisherman's  Protective  Act  (under  which  the  President  has 
the  discretion  to  embargo  wildlife  products  from  a  nation  whose  practises  diminish  the 
effectiveness  of  CITES),  the  USA  has  more  than  adequate  tools  to  influence  the 
conservation  of  foreign  species.  Ihe  parts  of  the  tSA  to  which  we  refer  here  are  those 
parts  that  Treat  certain  vtohitinnsof'C!TE.S  as  viotenaasof  US  domestic  law.  For 
Mamplft,  nnp«rson  subject  to  IJ.S  jun»liction  may  trade  in  any  specimen  contrary  to  the 
CTTF.S  Cnnvenbnn.  If  I JS  dome.<^c  legi.4dation  were  modified  to  accord  still  more  closely 
to  CTTF5,  this  would  he  more  appropriate  than  the  operation  of  what  is  essentially  a 
parallel  system  in  which  there  is  a  major  divergence  from  CTTF.S  listmgs. 

SECOND  PREFERENCE 

The  most  efficttve  way  to  deal  wUhforetgn  spates  tn  the  ESA  Is  to  abandon  the  listing  process 
and  adopt  a  procedure  that  aligns  the  United  States  legtslatton  with  the  Convention  on 
International  Trade  in  Endangered  Species  of  Fauna  and  Flora.  The  very  assumption  that 
the  United  States  can  or  should  try  to  tnfluaiee  wildly  managtauiu  tn  other  sovereign 
countries  is  highly  controversial  and  cmisidered  ojJtnstH  In  some  etrcies. 
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3.         REQUIREMEl^TS  IF  FOREIGN  SPECIES  ARE  TO  BE  LISTED 

(a)        Criteria  for  Listing 

For  the  purposes  of  the  Act  a  species  is  considered  'endangered"  if  it  is  in  danger  of 
extinction  throughout  all  or  a  significant  part  of  iu  range.  While  the  sutus  of  a  species 
is  judged  according  to  five  factors,  these  do  not  constitute  true  criteria.  Therefore  the 
decision  as  to  what  constitutes  "endangered",  which  is  fundamenul  to  the  listing  process, 
is  highly  arbitrary  and  often,  we  submit,  capricious.  This  would  appear  to  be  the  opinion 
of  the  House  too.  We  note  that  in  1982  the  House  Committee  suted  its  concern  that 
the  endangered  species  lists  "harbor  a  number  of  improperly  listed  species"  noting  that 
some  listings  were  made  'for  emotional  reasons  or  based  on  improper  biological  data". 

As  with  CITES,  objective  criteria  are  required  tn  determine  when  a  foreign  sperJes  is 
'threateneiT  or  "endangered"  in  terms  ofithe  AeL 

(b)  fexonomic  factnrssiRflnendng  osnsentttioMof  foreign  species 

In  1978  amendments  weremade  that  required  th6Seeretaiy  of  loierior  make  economic 
a.^se.<sments  at  the  time  of  listing  and.  as  far  as  foreign  species  are  concerned,  this  would 
have  gone  a  long  way  to  solving  some  of  tbe  problems  we  face  —  especially  if  the 
analysis  was  made  at  the  level  of  local  communities.  Unfonunaiely.  in  19S2  all  economic 
considerations  were  removed  from  the  Act 

Where  foreign  species  are  concerned,  economic  considerations  shouid  be  reintroduced  and 
eosi/benefU  analyses  required  In  the  itstUtg  process. 

(c)  The  requirement  to  show  enhaucenient  or  need  to  reduce  popuUUons 

As  a  result  of  various  cauKsBses^^swltcnttaldiig-ejEemptioDS  itais.ncw  a  requirement  that 
the  regulated  taking  is  shown  to  enhance  populations  or  that  an  offtake  is  necessary  to 
relieve  population  pressures.  This  has  proved  a  major  obstacle  with  foreign  species, 
especially  when  these  are  inappropriately  listed.  Enhancement  is  notoriously  difficult  to 
define  and  demonstrate.  The  ESA  should  adopt  the  lead  of  CITES  which  simply 
requires  a  demonstration  of  "non*detriment".  The  idea  that  sport  hunting  is  only 
sustainable  or  desirable  when  a  population  has  to  be  reduced  is  clearly  incorrect  and,  if 
applied  in  southern  Afiries,  will  simply  be  a  hindrance  to  the  reeoveiy  of  species. 

ThcAet  should  it  ehattged  so  that  exemptions  depend  on  demonstrating  non-detriment 
(rdtker  than  enhaaeemsiU)  and  exemptions  for  sport  htmtitig  should  not  be  ^pendent  on 
the  need  to  reduce  populations. 
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(d)       Application  of  th«  Precautionary  Principle 

Under  the  ESA.  the  killing  of  endangered  species  is  expressly  forbidden  but,  for 
threatened  species,  the  Secretary  of  Interior  has  considerable  discretion  to  "issue  such 
regulations  as  be  deems  oecessaiy  and  advisable  to  provide  for  the  conservation  of 
species. "  In  1990,  the  Secretary  decided  to  err  on  the  side  of  protection  and  aftftr 
codifying  the  protections  for  endangered  species,  issued  a  regulation  that  extends  the 
same  protections  to  most  threatened  species.  Exemptions  have  to  be  sought  to  allow 
sport  hunting  trophies  of  threatened  species,  such  as  the  A&iean  elephant,  to  be 
imported  into  the  United  States  and  to  allow  commercial  imports  when,  foi  cuuipie,  it 
is  argued  that  Australian  kangaroos  or  African  crocodiles  are  inappropriately  listed  or 
when  it  is  argued  that,  for  these  q}ecies.  trade  is-a  means  to  encourage  conservation. 

With  foreign  species  there  is  a  need  to  increase  tketidistatetioK  betveen-eiuUuigered  and 
threatened  species.   With  threatened  species  the  onus  should  be  on  the  party  that  is 
recommendinK  lislinx  lo  demonstrate- thai  sport  hualing  and  commercial  imparts  will  be 
damaging  to  the  species.  Even  (fihts  is  the  ease,  spUi  listing  and  rery  specific  sanctions 
must  he  required. 


(e)        Creating  disincentivts  by  punisiiing  where  there  is  no  Intent 

We  consider  It  a  further  problem  that  the  Act  is  administered  with  the  belief  that  even 
an  inadvertent  importation  of  a  designated  species  violates  the  Act's  purpose.  As  a 
result,  tourists  are  penalised  when  they  unwittingly  attempt  to  import  into  the  USA  items 
comprising  parts  or  products  of  listed  speoies.  Hiis  has  the  effect  of  discouraging 
tourists  from  purchasing  curios  in  developing  countries  even  where  these  are  dearly 
listed  by  the  producer  countiy  as  legal.  Where  conservation  is  based  on  the  return  that 
wildlife  species  can  make  to  impoverished  rural -coiBmflnities.'as  in- mach  of  southern 
Africa,  this  has  marked  negative  cnn.servatinn  affects.  Hunters  have  been  similarly 
affected  when  trying  to  import  species  —  sometimes  because  they  have  been  listed 
between  the  time  of  the  start  of  the  safari  and  the  time  of  importation  of  the  trophy. 
In  the  same  vein,  we  realise  that  the  ESA  does  not  prohibit  hunting  world-wide.  The 
prohibitions  of  Section  9  do  not  apply  in  foreign  states.  However,  hunters  risk  penalties 
and  forfeiture  if  they  bring  their  trophies  of  endangered  or  threatened  species  (for  which 
there  is  no  exemption)  back  to  the  United  States.  Again,  this  works  against  sport 
hunting  in  general  and  negatively  affects  our  conservation  programmes,  many  of  which 
are  driven  bjmbe  value  imparted  by  trophy  hunting. 

Inadvertent  violation  of  the  Act  with  respect  to  foreign  species  should  not  result  In  pettalty. 
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(f)         Concerns  about  possible  aid  withdrawal 

The  Department  of  the  Interior  decided  that  federally  funded  projects  overseas  arc  noc 
within  the  scope  of  the  ESA's  consultative  procedures.  The  court  of  appeals  disagreed, 
and  the  Supreme  Court  reviewed  the  case.  Only  one  Justice  e\-pressed  a  view  on  the 
merits  of  the  case,  with  the  majority  rulisf  that  the  complaining  parties  lacked  standing 
to  litigate  the  issue.  It  is  therefore  still  a  moot  point  as  to  whether  Federal  Action  under 
Section  7  is  limited  to  action  within  the  USA.  It  is  therefore  of  major  concern  to  four 
southern  African  nations  that  a  court  action  could  stop  USAIO  funding  to  a  natural 
resource  management  project  (such  as  Zimbabwe's  CAMPFIRE)  in  which  elephants  are 
hunted  and  cuUed  if  the  elephant  was  reclassified  as  "endangered". 

//  should  be  made  clear  that  Section  7  does  not  apptf  to  ftreign  ^ecies. 


THIRD  PRETEBESCE 

If  foreign  species  will  continue  to  be  listed  under  the  Endangered  Species  Act,  there  are  a 
number  of  improvements  which  could  be  made  to  enhance  consavation  in  the  affected 
range  states. 


4.        INAPPROPRIATE  USTINGS  DUE  TO  INADEQUATE  CONSULTATION 

It  is  common  that  foreign  species  are  listed  inappropriately  because  the  US  Fish  and 
Wildlife  Service  has  an  inadequate  consultation  process  with  the  range  states,  is  unduly 
influenced  by  domestic  constituencies  which  bear  none  of  the  costs  of  listings,  and  has 
no  capacity  to  investigate  by  direct  means  the  status  of  any  population  in  a  foreign 
country.  Consultation  is,  in  faet  restricted  to  a  wholly  inadequate  requirement  that  the 
Secretary  must  try  to  notify  foreign  governments  and  take  into  account  any  efforts  they 
may  be  making  to  protect  the  species.  This  is  reflected-potoaiy  in  listing,  but  alsc  the 
formulation  of  regulations  and  guidelines.  When  the  Nile  crocodile  was  being 
considered  for  transfer  from  the  endangered  to  threatened  category,  each  range  state 
received  a  short  telex  through  the  US  Embassy  in  its  tenitoiy.  In  many  cues,  this  never 
even  reached  the  appropriate  government  department 

FOURTH  PREFERENCE 

Where  the  listing  of  foreign  species  is  a  possibility,  there  is  a  need  to  strengthen  the 
consultative  process  ttader  the  Act,  and  the  process  should  be  largely  dependent  on  the 
aequieseenee  of  the  rmffe  states  on  whom  the  surrital  of  the  species  depends. 
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TCLCrHONt  <Z«Z|  39t-7l< 


CMOAesY  or  the  Rfpuslic  of  ZlMBABwt. 

leOa  NEW  HAMPSHIRE  AVLNue.   N.W. 
WAaninOTQH.   O.  C-  20000 


OodRcF.:  APRIL  27,1905  VouA  rep.: 

Tho  Embassies  of  the  Tour  undersigned  CovernmQnts  being  membflrs  of 
Soulliern  African  Centre  for  Ivory  Marketing  present  their  complimenta  to  the 
Department  of  State  and  have  the  honor  to  refer  to  the  current  deliberations  of 
the  Congress  regarding  amendments  to  the  Endangered  Species  Act  of  1073. 


Our  Govp.rnments  have  been  distressed  for  some'  time  about  the  Act's 
application  to  species  located  within  our  territorial  borders. 


In  the  opinion  of  our  Governments,  the  Endangered  Species  Act  should  be 
amended  to  end  United  States  oversigfit  of  species  that  do  not  naturally  occur 
within  the  United  States.  There  is  simple  regulation  of  trade  and  use  of  such 
species  by  competent  international  and  national  entities.  Over  1 20  Part'es  to 
the  Convention  on  International  Trade  in  Endangered  Species  of  Wild  Fauna 
and  Rora  have  agreed  to  observe  slfinyenl  restrictions  on  intcrnationaJ  trade  in 
Imperiled  species.  Parties  to  the  Convention,  including  the  undersigned 
Governments,  have  enacted  national  laws  that  implement  the  Convention  and 
that  restrict  use  and  trafficking  in  these  spedes. 


Unlike  the  Conveiillon,  the  endangered  Species  Act  Is  premised  upon  the 
assumption  that  conservation  is  best  accomplished  by  trade  embargoeo  and 
strict  prohibitions  against  use.  For  wildlife  in  countries  like  ours.  howav&T.  that  Is 
not  true.  In  our  countries,  inhabitants  of  our  lural  communities  and"  large 
mammals  compete  for  use  of  the  land.  Our  rural  people  cannot  be  expected  to 
cooperate  \n  conserving  the  wildlife  as  having  some  economic  value  to 
themselves.  Well-regulated  trado  in  euch  species  c»n  provide  econouilc  value 
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for  people  in  local  communities  while  still  allowing  The  wildlife  to  thrive. 
Similarly,  restrtcied  ttuphy-hunting  can  provide  revenues  for  conservation  with 
little  loss  of  wildlife.  Unlike  the  Convention,  which  allows  trade  in  at-risk  spedes 
under  a  quota  system,  the  Endangered  Species  Act  fails  to  take  account  of  local 
conditions  affecting  non-United  States  sperifts. 

The  result  is  that,  under  the  Endangererl  Species  Act.  the  Deparlment  of  Interior 
has  m;3de  determinations  regarding  non-United  States  spedes  that: 

.  are  cuiilrary  to  the  regulatory  plan  of  the  Convention; 

.  frustrate  our  Governments'  strategies  for  wildlife  conservation;  and 

.  iiifiinge  upon  the  sovereign  right  of  our  Governments 
to  take  responsibility  for  managing  our  own  wildlife. 


Such  actions  by  the  Department  of  Interior,  as  illustrated  in  the  attachment  to 
this  Note,  have  heen  a  source  of  de«p  regret  to  our  Governments. 

Our  concern  about  the  Endangered  Spedes  Act  is  aggravated  by  the  failure  of 
the  Department  of  interior  to  consult  with  our  Govenimenls  about 
determlnalioiis  concerning  our  wildlife.  Our  governmental  agendes,  staffed  by 
wcII-quaFified  professionals,  have  a  spedal  competence  in  developing  wildflife 
managetnunt  strategies  that  are  suitable  to  local  conditions.  Under  the  Ad,  the 
Department  of  interior  is  not  rRquired  to  consult  willi  our  Governments,  and  it 
often  fails  to  lieed  or  defer  to  the  views  of  our  Governments. 

Our  Government  wildlife  agendes  have  written  to  chairman  Young  of  the  House 
Committee  on  Resources,  suggesting  ameodMienls  to  the  Endangered  Cpedea 
Act  We  request  that  the  Department  of  State  inform  the  Congr(>.<%s  of  the  views 
of  our  Governments. 
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Our  Embassies  avail  themselves  of  tfio  opponuuily  to  renew  the  assurances  of 
our  highest  consideraiion. 


'/I/^ 


Ambassador,  Botswana  Ambassador,  Malawi 


/Lv"/ 


.00^ — -^ /^-^^ 


^*"Ambass>ador,  Namibia  Ambassador.  Zimbabwe 
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OoziTWT'itrrr 


bnddnaaaia: 


I.  ..f/j^J^  fm^  W,.  1E/ADM/1/94 

KAIAWT  EMBASSY 

MM  UASSACHUSSm  AVE..  N.W. 
WASHINGTOK.  D.C  2000* 

5th  May/  1995 


uear  colleague > 


Kindly  rerer  to  our  diacussions  yectcrday/  May  4th, 
1995.  As  indicated  in  our  discu*aion.*,  Malawi  is  in  tull 
agrasment  with  thR  .nteps  talcen  and  in  order  to  expedite  the 
processing  of  the  joint  lequeat  to  Congress/  it  ia  propoocd/ 
and  it  would  appear  you  were  in  agraement  that  the  initial 
document  signed  by  Rnt:.<;uanai  Kamibia  and  Zimbabwe  is 
forwarded  to  the  relevant  author itiea. 

On  the  part  of  M«ilaw1/  and  in  the  absence  o£  any 
dirRuments  at  our  Office  here  Lo  yive  a  background  to  the 
subject  of  the  endangered  epeciec/  it  waa  considered 
dccirable  that  the  parent  Ministry  in  Lilongwe  be  appraised 
of  the  situation  and  the  agreed  yuaiuion.  To  this  end/ 
cumniunication  was  sent  to  Lilongwe  and  as  soon  as  a  olearanee 
hae  been  given  we  shall  rommunicate  with  you  and  in  turn/  we 
.<;hall  send  Co  the  authorities  here  the  necessary  document 
with  our  signature  appended  to  validate  the  proposal  in  the 
prcBontation  by  the  Amb«ss9dnr.<<  ot  the  four  governments 
involved  in  the  matter. 

Meanwhile/  in  the  space  provided  for  Malawi's  signature 
in  yonr  presentation/  kindly  Indicate  "Malawi  authorization 
«md  signature  Lo  follov*.  ■ 

T  an  sure  this  arrangement  will  be  fuuud  satiofactory  to 
all  parties  cuncerned. 

xours  faithfully/ 


W.  Chok^nl 
AMDASCAOOR 


wc/hmr 


Bis   Excellency  Amos  B.   H.   Hidzi 

Ambassador 

Bmbaasy  of  the  Republic  of  Zimbabwe 

160R  New  Hampshire  Avenue/  H.ir. 

nashlngtuu/  D.C.  20009 
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JOINT  TESTIMONY 
ALASKA  STATE  SENATE  PRESIDENT  DRUE  PEARCE 

AND 

ALASKA  STATE  HOUSE  SPEAKER  GAIL  PHILLIPS 

BEFORE  THE 

UNITED  STATES  HOUSE  COMMITTEE  ON  RESOURCES 

REGARDING 

H.R.  2275 

REAUTHORIZATION  OF  THE  ENDANGERED  SPECIES  ACT 

September  20, 1995 


Mr.  Chairman  and  mennbers  of  the  House  Committee  on  Resources,  I  want  to  thank  you  for 
this  opportunity  to  testify  on  one  of  this  countries  most  powerful  conservation  laws  -  the 
Endangered  Species  Act.  For  the  record,  my  names  is  Drue  Pearce,  President  of  the 
Alaska  State  Senate.  I  will  be  presenting  joint  testimony  on  behalf  of  the  Alaska  State 
Senate  and  for  House  Speaker  Gail  Phillips  and  the  Alaska  State  House. 

Since  my  time  is  limited,  I  would  ask  that  our  entire  testimony  be  submitted  for  the  record 
and  use  of  the  Committee.  We  have  spent  considerable  time  participating  in  the 
reauthorization  process  and  offer  our  assistance  in  any  way  possible  to  support  you  in  this 
endeavor. 

Mr.  Chairman,  I  want  to  make  it  clear  that  my  reason  for  being  here  is  not  to  advocate  the 
dismantling  of  the  ESA.  Our  reasons  for  testifying  are  that  we  believe  the  Act  is  badly  in 
need  of  repair,  it  is  not  meeting  the  original  intent  of  Congress  and  the  agencies  given  the 
responsibility  for  implementing  the  Act  have  abused  their  authorities  and  have  used  the  Act 
to  further  unrelated  agency  objectives 

We  want  to  express  our  sincere  appreciation  for  the  dedication  and  hard  work  of  the 
Endangered  Species  Task  Force  chaired  by  Representative  Pombo    Many  individuals  and 
organizations  have  worked  diligently  In  support  of  the  Task  Force's  efforts  and  have 
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provided  substantial  testimony  and  supporting  documents.  House  Speaker  Gail  Phillips 
and  I  presented  joint  testimony  to  the  Task  Force  with  specific  recommendations  for  ways 
to  improve  the  performance  of  the  Endangered  Species  Act   We  hope  the  Committee  on 
Resources  will  utilize  those  records  as  you  proceed  with  your  deliberations  on  H.R.  2275. 

Congress,  as  well  as  state  legislatures,  frequently  avoid  trying  to  legislate  minute  details  into 
complicated  laws  because  of  the  difficulties  in  anticipating  all  possible  legitimate  exceptions 
which  should  be  considered,  the  complexities  of  the  issues  or  the  politics  associated  wflth 
those  minute  decisions.  In  good  faith,  we  extend  authority  to  the  agencies  to  develop 
implementing  regulations  which  provide  the  detail  necessary  to  implement  the  laws  while 
adhering  to  the  basic  intent  of  the  original  legislation.  The  ESA  has,  quite  frankly,  suffered 
from  this  lack  of  consideration  for  detail  in  the  law. 

It  is  unfathomable  that  Congress  intended  for  the  ESA  to  be  used  as  the  legal  corner  stone 
of  all  biodiversity  and  environmental  planning  within  the  federal  government.  It  is  also  hard 
to  believe  that  Congress  intended  for  the  law  to  be  used  as  a  legal  bludgeon  or  blockade 
against  all  legitimate  resource  development  in  our  country. 

From  Alaska's  perspective,  we  can  point  to  some  definite  successes  associated  with  the 
federal  ESA  and  the  state's  own  Endangered  Species  Act.  Alaska's  t>ald  eagles  have  been 
used  to  successfully  reestablish  populations  of  our  national  bird  into  areas  where  they  have 
virtualiy  disappeared  due  pnmarily  to  the  indiscriminate  uses  of  DDT.  Similarly,  peregnne 
falcon  populations,  both  in  Alaska  and  in  the  contiguous  United  States  have  recovered 
dramatically  due  to  good  conservation  programs,  cooperation  between  the  states  and  the 
federal  government  and  the  contributions  of  many  private  sources  throughout  the  country. 

The  Aleutian  Canada  goose,  a  ground  nesting  goose  in  the  Aleutian  islands,  are  on  the  road 
to  recovery  following  the  removal  of  very  effective  predator  foxes  and  the  reintroduction  of 
the  species  back  to  its  former  range.  Here  again,  good  cooperation  between  the  citizens  of 
our  state,  the  state  agencies  and  the  federal  agencies  made  it  all  possible   In  virtually  all 
of  the  successes  you  have  seen  one  key  ingredient  ~  cooperation  and  old 
fashioned  partnerships. 

Unfortunately,  for  every  success  of  the  ESA,  your  Committee  will  find  seemingly  endless 
examples  of  governmental  abuse  of  authorities.  In  our  testimony  before  the  Task  Force  in 
April  of  this  year,  we  used  four  examples  to  illustrate  how  the  ESA  v/as  being  effectively 
abused  by  the  federal  agencies  and  the  court  system   The  examples  were  salmon,  wolves, 
goshav/ks  and  sea  lions. 

Our  testimony  emphasized  that  the  listing  or  potential  listing  of  many  species  including 
salmon  wolves,  goshawks  and  others  have  been  primarily  done  to  meet  the  political  agenda 
of  the  listing  agency.  Significant  abuse  of  power  in  the  listing  of  "distinct  population 
segments"  has  occurred  with  the  listing,  or  threatened  listing,  of  populations  that  would 
never  q  jalify  under  any  strict  scientific  standards.  The  potential  listing  of  every  stock  of 
salmon  as  a  "species",  for  instance,  under  the  Act  presents  insurmountable  odds  against 
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successful  implementation  of  the  law   It  also  illustrates  a  pnoritization  process  gone  badly 
awry. 

Our  testimony  also  highlighted  the  conflicts  associated  with  the  listing  or  potential  listing  of 
populations  associated  wtth  the  extreme  outer  fnnges  of  a  species  range.  We  also 
questioned  the  prioritization  process  within  federal  agencies  in  dealing  with  endangered 
species  problems    We  have  expressed  our  opinion  that  the  listing  process  has  been  used 
to  expand  federal  agency  authorities  over  traditional  state  resources  and  to  leverage 
Congress  for  more  agency  funds   Frequently,  federal  agencies  have  ignored  declining 
resources  until  they  reach  the  level  where  listing  is  possible. 

Since  our  previous  testimony  is  available  for  your  use,  I  will  not  duplicate  those  examples 
here  but  will  assume  that  the  Task  Force  material  is  available  for  the  use  of  this  Committee. 

Over  the  last  several  years,  we  have  witnessed  a  significant  change  for  the  worse  in 
fedenalstate  cooperation  and  the  creation  of  true  partnerships    The  ESA  has  been 
effectively  used  by  the  federal  agencies  as  a  weapon  and  not  a  tool  of 
conservation.  It  is  also  important  to  add  that  the  federal  courts  are  equally  responsible  for 
the  hostility  towards  the  ESA    Rigid  interpretations  of  the  law  by  the  federal  courts 
have  tied  both  the  hands  of  the  federal  and  state  agencies  in  trying  to  crafi 
reasonable  solutions  to  very  complex  problems.  The  combination  of  agency  and  court 
interpretations  of  the  law  have  served  to  create  a  consen/ation  program  that  is 
phenomenally  expensive  and  practically  ineffective    If  you  want  to  measure  the  success  of 
this  program,  asK  how  many  species  have  been  delisted. 

Mr.  Chairman,  we  congratulate  the  Committee  for  the  thought  and  consideration  for  public 
testimony  that  went  into  the  drafting  of  H.R  2275.  It  is  our  belief  that  this  legislation  is  a 
step  forward  in  our  attempt  to  craft  a  federal  law  that  is  workable  and  effective.  We  strongly 
support  many  of  the  concepts  presented  in  this  legislation  but  we  are,  however,  still 
concerned  about  some  new  concepts  which  are  included  and  some  essential  items  that 
were  excluded   The  following  are  our  comments  directed  specifically  at  H  R.  2275 

Definition  of  Species 

The  Alaska  State  Senate  and  House  strongly  support  your  efforts  to  redefine  species  under 
the  act   From  our  perspective,  the  definition  of  species  and  the  interpretation  and 
implementation  by  the  federal  agencies  is  the  single  biggest  problem  with  the  Act  in  its 
present  form.   Although  we  support  the  concept  of  requiring  congressional  approval  for 
listing  of  population  segments,  we  really  recommend  that  "distinct  population 
segments"  be  dropped  from  the  act  and  strict  taxonomic  standards  be  established 
or  required  for  listing  of  species  or  subspecies.  Leaving  the  listing  process  to  agency 
discretion  has  not  been  remotely  satisfactory. 

Conservation  Goals 
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We  strongly  applaud  the  provisions  which  authorize  the  selection  of  an  appropriate 
conservation  objective  for  each  listed  species   One  of  the  greatest  difficulties  arising  from 
existing  law  is  the  judicially  established  mandate  that  each  listed  species  is  to  be  fully 
recovered  regardless  of  cost  or  consequences    No  rational  conservation  program  can 
operate,  especially  in  an  era  of  limited  financial  resources,  under  such  a  regime.  It  is 
imperative  that  Congress  establish  a  more  flexible  approach  that  enables  resources  to  be 
directed  toward  those  species  where  recovery  can  be  achieved    Moreover,  recovery  efforts 
must  be  able  to  accommodate  other  uses  and  users. 

Tne  comprehensive  conservation  planning  program  outlined  in  the  bill  will  facilitate  the 
establishment  of  a  more  rational  and  discriminating  program.  With  greater  rationality 
injected  into  the  conservation  and  recovery  efforts,  the  battles  over  listings  and  consultation 
should  diminish  since  their  consequences  will  not  be  so  arbitrary  and  onerous   We  are 
persuaded  that  amending  the  conservation  and  rfccovery  standards  is  the  very  heart  of  ESA 
reform. 

Private  Property  Rights 

We  concur  v/ith  the  general  direction  taken  by  the  committee  in  the  protection  of  private 
property  rights  and  for  the  development  of  reasonable  and  positive  incentives  for  the 
protection  of  endangered  species  on  pnvate  lands.  To-date  the  governmental  track  record 
regarding  cooperative  protection  and  enhancement  of  endangered  or  threatened  species  on 
private  lands  has  been  abysmal. 

Consultation  Process 

We  agree  with  the  approach  to  allow  non-federal  persons  to  use  the  consultation 
procedures  in  section  10.  We  also  strongly  recommend  that  an  amendment  be  considered 
to  allow  the  states  to  participate  in  the  section  7  consultation  process.  It  is  frequently  not 
necessary  or  advantageous  for  a  cooperating  agency  with  concurrent  jurisdiction  to  utilize 
the  section  10  process. 

Federal  Biological  Diversity  Reserve 

Mr.  Chairman,  we  have  to  respectfully  oppose  the  creation  of  a  new  system  of 
Federal  Biological  Diversity  Reserves.  For  one  thing,  we  are  strongly  opposed  to  mixing 
biodiversity  management  with  the  listing  and  recovery  of  endangered  species.  Although  we 
do  agree  that  proper  implementation  of  biodiversity  concepts  and  good  conservation 
practices  should  avoid  species  listings,  integrating  biodiversity  management  with  the  ESA 
results  in  a  frightening  expansion  of  agency  authorities  under  the  ESA.     Biodiversity  is  a 
sound  scientific  principle  but  transmuting  it  into  an  unknovim  legal  standard  is  fraught  with 
problems.  We  would  propose  that  biodiversity  management  principles  should  be 
debated  separately  on  their  own  merits  and  not  mixed  into  the  reauthorization  of 
ESA. 

We  are  strongly  opposed  to  the  creation  of  another  overiapping  classification  for  "national 
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under  the  ESA.     Biodiversity  is  a  sound  scientific  principle  but  transmuting  it  into  an 
unknown  legal  standard  Is  fraught  with  problems.  We  would  propose  that  biodiversity 
management  principles  should  be  debated  separately  on  their  own  merits  and  not 
mixed  into  the  reauthorization  of  ESA. 

We  a-e  strongly  opposed  to  the  creation  of  another  overlapping  classification  for  "national 
conservation  systems"  in  Alaska.  Of  all  the  restrictive  land  classifications  in  the  United 
States,  Alaska  is  blessed  with  68  percent  of  all  national  park  service  lands,  85  percent  of  all 
fish  anc  wildlife  service  refuge  lands  and  60  percent  of  all  wilderness  acreage.  When  these 
areas  totaling  almost  130  million  acres,  were  created  in  1980.  Congress  established  major 
use  exceptions  to  accommodate  traditional  Alaskan  uses  and  to  provide  for  compatible 
development  of  some  natural  resources.  Alaskans  are  already  witnessing  the  losses  of 
many  supposedly  protected  privileges  due  to  the  overly  restrictive  policies  of  the  federal 
agencies  who  seem  to  totally  disregard  the  needs  of  Alaskans  and  the  guarantees  provided 
by  Congress.  We  are  concerned  that  overlaying  national  park  status  with  wilderness 
designation  coupled  with  biological  diversity  reserve  status  would  virtually  guarantee  the 
most  restrictive  management  possible  at  the  expense  of  most  Alaskans.  The  existing 
language  in  Title  VI  provides  virtual  carte  blanche  to  the  agencies  to  exercise  their 
discretion  in  pursuit  of  an  undefined  goal.  Vesting  that  kind  of  discretion  in  the  agencies  is 
inconsistent  with  the  thrust  of  H.R.  2275  and  contrary  to  good  public  policy. 

Vlany  Alaskans  are  also  fearful  that  the  creation  of  this  type  of  protective  classification  for 
national  parks  and  refuges  would  only  be  a  hop-skip-and-jump  away  from  other  federal 
lands  which  are  now  supposedly  committed  to  multiple  use  management. 
yVe  are  strongly  opposed  to  such  action  and  request  that  Congress  clearly  state  its  intent  to 
avoid  e.xpansion  of  the  "Reserve"  concept  to  any  multiple  use  lands. 

Quantitative  Listing  Criteria 

As  submitted  in  our  previous  documents,  the  Alaska  legislature  strongly  supports  the 
development  of  precise  quantitative  criteria  for  listing  species  as  endangered  or  threatened, 
if  these  critena  are  not  available,  then  we  propose  a  process  for  the  development  of  criteria 
for  listing. 

Vlandatorv  Delisting  Process 

Congress  has  mandated  that  recovery  plans  be  developed  for  threatened  and  endangered 
species.    There  is  no  reason  not  to  require  mandatory  delisting  once  population 
objectives  have  been  met.  Congress  should  require  immediate  initiation  of  the  delisting 
process  once  population  thresholds  have  been  reached. 

Greater  Role  of  States 

Vlr.  Chairman,  we  concur  with  the  importance  the  Task  Force  and  this  committee  have 
olaced  on  elevating  the  role  of  the  states  in  the  implementation  of  the  endangered  species 
act.  Since  the  states  carry  the  bulk  of  the  burden  for  protecting  and  enhancing  wildlife. 
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including  threatened  or  endangered  species,  we  be\\e\ie  the  states  must  have  a  more 
meaningful  role  in  the  listing,  delisting,  and  recovery  processes.  Consultation  and 
cooperation  must  extend  beyond  mere  notification 

Federal  Advisory  Committee  Act 

If  the  states  are  going  to  have  any  substantial  role  in  the  implementation  of  the  federal 
Endangered  Species  Act.  the  Endangered  Species  Act  or  state  agencies  must  be 
exempted  from  the  provisions  of  the  Federal  Advisory  Committee  Act  (FACA).  It  is 
particulai-ly  important  to  exclude  state  agencies  from  FACA  if  true  partnerships  between 
federal  and  state  agencies  are  going  to  become  a  reality.   We  contend  that  Congress  never 
intended  for  governmental  organizations  with  statutory  or  regulatory  authority  to  be  included 
under  the  Act   The  Act  is  presently  being  interpreted  by  the  federal  agencies  and  the 
courts  to  treat  state  agencies  exactly  the  same  as  any  private  citizen. 

Clearer  distinction  between  Threatened  and  Endangered  Species 

H  R.  2275  has  attempted  to  address  the  need  to  separate  "threatened"  listed  species  from 
those  that  are  listed  as  'endangered."  Congress  should  make  it  clear  that  greater  flexibility 
for  both  state  and  federal  agencies  has  to  be  applied  to  the  management  principles  related 
to  threatened  species   The  agencies  should  be  utilizing  the  threatened  listing  as  a  category 
which  identifies  a  species  in  a  precipitous  and  unnatural  decline  but  which  can  allow  for 
management  flexibility  during  the  recovery  stages.  The  federal  agencies  have  for  all 
practical  purposes  combined  the  two  listing  because  it  makes  their  lives  simpler  and  it  fits 
an  anti-use  agenda  being  adopted  by  many  of  the  federal  conservation  agencies. 

Peer  Review 

We  strongly  support  provisions  in  HP  2275  to  provide  a  technical  peer  review  process  for 
implementing  the  Endangered  Species  Act. 

Conclusion 

Mr.  Chairman,  we  would  be  negligent  if  we  did  not  fonnally  recognize  that  there  have  been 
some  nejor  and  positive  changes  initiated  by  Secretary  Babbitt  towards  his  agency's 
implementation  of  the  Endangered  Species  Act.  There  has  been  significant  improvements 
in  the  policies  towards  private  property  owners,  improved  cooperation  between  the  U.S. 
Fish  and  Wildlife  Service  and  the  National  Marine  Fishenes  Service,  greater  perceived 
iny/olvement  by  state  agencies  and  more  realistic  policies  related  to  public  involvement  and 
ESA  interpretations.  The  problem  is,  quite  frankly,  that  the  Secretary  and  the  federal 
agencies  have  offered  many  of  these  revolutionary  changes  only  after  Congress  and  the 
public  have  threatened  a  major  overhaul  of  the  Act.  Why  were  these  changes  never  offered 
before  when  it  was  abundantly  clear  that  the  Act  was  failing? 

Some  of  the  policies  adopted  by  Secretary  Babbitt  should  be  considered  for  inclusion  in  this 
rewrite  of  the  ESA.  We  are,  however,  adamant  that  Congress  should  precisely  spell  out  its 
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intent  in  this  revision  of  the  Act.  Secretarial  actions  cannot  overcome  faulty  court 
interpretations  of  the  Act  which  have  hampered  effective  implementation  of  the  law.  It  is 
also  safe  to  say  that  after  20  years  of  intolerance  and  indifference  towards  the  public  and 
the  state  agencies,  the  public  and  the  states  do  not  trust  the  federal  agencies  to  establish  or 
maintain  a  cooperative  attitude  in  the  implementation  of  the  ESA    Congress  must  precisely 
spell  out  its  intent  so  that  the  agencies  and  the  courts  have  little  or  no  room  for  mischief 
and.  more  importantly,  to  assure  that  genetic  diversity  is  adequately  protected. 

Mr  Chairman,  I  want  to  thank  you  for  this  opportunity  to  testify  on  behalf  of  the  Alaska  State 
Senate  and  Alaska  State  House  of  Representatives.  We  have  offered  an  honest  critique  of 
H.  R.  2275  from  Alaska  s  perspective. 

We  want  to  emphasize  the  importance  of  the  task-at-hand  and  the  importance  to  Alaskans. 
Although  Alaska  presently  has  very  few  species  listed  under  the  ESA,  we  have  already 
witnessed  the  abuses  instigated  by  insensitive  and  uncooperative  federal  agencies.  We 
have  a  lot  at  stake  in  this  process. 

A  true  partnership  between  the  federal,  state  and  private  land  owners  are  essential  if  we  are 
to  come  close  to  meeting  the  expectations  of  Congress  and  the  American  public.  A  true 
Endangered  Species  Act  partnership  will  never  occur  unless  Congress  clearly  mandates 
the  conditions  and  the  role  of  each  participant  in  that  partnership.  That  partnership  must 
reward  performance  and  provide  real  incentives  for  the  partnership  to  be  effective.  The 
states  must  be  given  some  latitude  to  devise  unique  management  programs  or  recovery 
efforts  which  will  work  successfully  in  that  specific  state. 

We  hope  our  suggestions  and  comments  here  will  prove  helpful  in  your  deliberations.  We 
stand  ready  to  assist  you  in  any  way  we  can  in  this  momentous  effort. 

Thank  you  again  for  this  opportunity  to  address  this  Committee. 
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The  bill  before  the  Committee  will  not  accomplish  its  stated  purposes  of 
improving  protection  of  endangered  species  while  sensibly  reforming  the 
Endangered  Species  Act.  The  principal  practical  consequence  will  be  the 
denial  of  effective  protection  for  many  of  our  most  imperiled  wildlife  species. 
Moreover,  certain  of  its  requirements  are  contrary  to  basic  principles  of 
wildlife  management.   Congress  —  and  the  Chairman  of  this  Committee  — 
have  previously  rejected  similar  requirements  as  unnecessary  and  wasteful. 
HR  2275  also  contravene  the  first,  and  most  fundamental,  principle  of  the 
recent  Republican  Party  policy  statement  on  reauthorization  of  the 
Endangered  Species  Act:  the  primacy  of  sound  science.  The  bill  goes 
overboard  —  way  overboard  —  in  its  effort  to  correct  the  problems  that  have 
arisen  in  the  administration  of  the  Endangered  Species  Act.   Finally,  certain 
provisions  of  the  bill  simply  make  no  sense;  odiers  are  so  laden  with 
inconsistencies  and  ambiguities  that  they  will  invite  repeated  Utigatlon  over 
how  the  Act's  administrators  choose  to  resolve  them. 

1.  The  Practical  Consequence  of  HR  2275  Will  be  the  Denial  of 
Effective  Protection  for  Many  of  Our  Most  Imperiled  Wildlife 
Species 

The  changes  made  by  HR  2275  will  have  real  and  dramatic  practical 
Impacts  for  many  endangered  species.  The  result  will  be  the  denial  of  effective 
protection  for  many  of  our  most  Imperiled  species.  The  following  are  among 
the  consequences  that  will  occur: 

Smugglers  of  rhino  horn,  elephant  ivory,  and  other  wildlife  contraband 
will  find  it  much  easier  to  thwart  law  enforcement  efforts.    Proposed  section 
1 1(e)(7)(C)  (page  28,  lines  4-12)  requires  the  Secretary  to  release  any  specimen 
detained  at  entry  or  seized  as  evidence  if  he  is  unable  within  30  days  to 
identify  it  as  being  from  a  species  protected  by  the  Act  or  CITES.  Though 
probably  drafted  with  the  example  of  a  single  sport  hunting  trophy  in  mind, 
this  provision  is  not  so  limited.  Instead,  it  applies  to  all  situations,  including 
commercial  shipments  of  large  quantities  of  contraband,  such  as  medicinal 
powders  suspected  of  containing  rhino  horn,  mixed  shipments  of  legal 
mammoth  and  illegal  elephant  ivory,  and  reptile  skin  watch  bands,  shoes, 
purses,  and  the  like.  To  determine  whether  rhino  horn  is  included  in 
medicinal  powders,  sophisticated  laboratory  tests  must  be  conducted  to 
determine  the  presence  of  characteristic  enzymes  or  other  chemicals.   Such 
tests  may  take  as  much  as  two  weeks  to  conduct.  Similar  lengthy  tests  are 
often  needed  to  make  other  positive  identifications.   Moreover,  when  a  large 
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quantity  of  specimens  is  seized  (e.g..  thousands  of  pieces  of  ivory),  each  must 
be  tested  to  determine  its  legality.  The  practiced  consequence  of  the  proposed 
provision  will  be  to  require  the  Secretary  to  hand  back  to  smugglers  rhino 
horn,  elephant  ivory,  and  other  contraband  that  cannot  be  positively  identified 
within  the  arbitrary  time  limit  imposed.   Smugglers  attentive  to  what  Congress 
has  done  will  learn  two  easy  lessons:  break  their  shipments  up  into  in  as 
many  individual  components  as  practical,  and  time  shipments  to  arrive  as 
close  together  as  possible.   In  these  ways,  they  can  be  assured  that  even  if 
their  shipments  are  seized,  the  government  will  likely  have  to  return  them 
because  its  resources  for  making  positive  identifications  will  be  overwhelmed. 

The  oil  industry  will  no  longer  be  required  by  the  Act  to  take  any 
measures  to  avoid  killing  sea  turtles  and  other  endangered  species  in  its  outer 
continental  shelf  operations.  At  present,  the  oil  industry  must  sometimes 
take  measures  to  reduce  the  likelihood  that  its  offshore  oil  operations 
(including  drilling  operations;  rig  removal,  tanker  operations,  and  other 
activities)  will  kill  or  injure  endangered  species,  including  sea  turtles, 
California  sea  otters,  whales,  and  others.    Under  proposed  section  9(a)(3)(D) 
(page  25,  lines  22-25.  and  page  26.  lines  1-4).  however,  they  will  no  longer 
need  to  so  because  such  killings  would  no  longer  be  contrary  to  the  Act. 
Whereas  the  killing  of  any  endangered  or  threatened  animal  incidental  to 
otherwise  lawful  activities  is  generally  prohibited  by  the  Act,  this  provision 
excepts  incidental  taking  in  the  territorial  sea  or  the  U.S.  exclusive  economic 
zone.  Thus,  the  oil  industry  and  other  industries  operating  in  that  area  will 
no  longer  be  required  by  the  Act  to  do  anything  to  avoid  kHUng  endangered 
species,  no  matter  how  inexpensive,  reasonable,  or  necessary  such 
restrictions  may  be. 

To  continue  on  the  successful  path  toward  recovery  of  the  bald  eagle, 
the  Secretary  must  first  determine  that  it  is  in  the  national  interest  to  do  so. 
seek  and  obtain  congressional  concurrence  with  that  determination,  invite  48 
Governors  and  nearly  1.500  county  governments  to  nominate  representatives 
to  serve  on  an  "assessment  team."  appoint  an  assessment  team  with 
potentially  in  excess  of  1 .000  members,  review  the  team's  assessment, 
determine  a  "conservation  objective"  for  the  eagle,  and  replace  the  existing 
successful  recovery  plans  for  the  eagle  with  a  new  conservation  plan,  all  of 
which  must  be  done  within  18  months  while  simultaneously  carrying  out 
similar  requirements  for  several  hundred  other  species.  Given  that  the  bald 
eagle  is  well  on  the  road  to  recovery  and  that  its  recovery  has  been 
accomplished  with  little  controversy,  one  might  rationally  ask  why  these  many 
byzantine  requirements  must  be  met  in  order  simply  to  continue  the  efforts 
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that  have  worked  so  smoothly  and  effectively  for  the  past  two  decades. 
Unfortunately,  although  one  can  rationally  ask  this  question,  one  cannot 
rationally  answer  it. 

The  governments  of  Rwanda.  Burkina  Faso.  Uganda.  Tanzania. 
Burundi.  Angola,  and  more  than  20  other  African  nations  would  all  have  to 
consent  in  writing  to  any  proposal  of  the  Secretary  of  Interior  to  strengthen 
protection  for  the  African  elephant  by  moving  it  from  the  threatened  list  to  the 
endangered  list.  Without  the  consent  of  these  foreign  governments,  only  the 
President  himself  could  order  increased  protection  for  the  elephant.   Even  the 
President  could  not  act.  however,  before  the  Secretary  first  transmitted  any 
such  proposal  to  each  of  these  governments  in  the  official  languages  of  the 
various  governments.  These  requirements,  found  In  section  301(b)  of  HR 
2275.  require  the  prior  written  consent  of  all  relevant  foreign  governments 
before  any  foreign  species  is  placed  on  the  endangered  or  threatened  list.   It  is 
unclear  whether  these  requirements  are  intended  to  apply  retroactively,  to 
species  already  on  such  list.   Regardless  of  how  that  ambiguity  is  eventually 
resolved,  it  is  clear  that  had  such  requirements  been  part  of  the  law  when  It 
was  enacted  in  1973.  the  United  States  would  have  had  to  seek  the  consent  of 
China  and  North  Korea  before  putting  the  tiger  on  our  own  endangered 
species  list,  the  consent  of  Libya  before  protecting  the  slender -horned  gazelle, 
the  consent  of  Iran  and  Iraq  before  protecting  the  Persian  fallow  deer,  and  the 
consent  of  Cuba  before  protecting  the  Cuban  parrot,  a  bird  that  occurs  in  the 
Bahamas  and  Cayman  Islands  as  well  as  Cuba. 

2.  HR  2275  Violates  Basic  Principles  of  Wildlife  Management 

The  Chairman  and  other  members  of  this  Committee  who  served  in 
Congress  in  1982  will  remember  the  controversy  then  over  a  court  ruling  that 
held  that  before  the  export  of  bobcat  pelts  and  products  of  other  species 
included  on  Appendix  II  of  CITES  (the  Convention  on  International  Trade  in 
Endangered  Species)  could  be  approved,  federal  officials  had  to  have  "reliable 
population  estimates"  of  such  species.  The  effect  of  this  ruling  was  to  prevent 
the  government  from  approving  such  exports,  since  there  were  no  reliable 
population  estimates. 

Wildlife  management  professionals  sought  relief  from  Congress. 
WUllam  S.  Huey,  then  Secretary  of  the  New  Mexico  Natural  Resources 
Department,  testified  on  behalf  of  the  International  Association  of  Fish  and 
Wildlife  Agencies  that  population  information  was  "difficult  to  obtain  and 
wholly  unnecessary  to  sound  management  decisions."  He  added  that 
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"[rlequiring  wildlife  management  decisions  to  be  based  on  estimates  of  total 
population  numbers  is  contrary  to  wildlife  management  as  practiced  for  most 
species  in  this  country."   Douglas  Crowe,  then  of  the  Wyoming  Department  of 
Game  and  Fish,  added  that  "[wjildlife  resources  are  routinely  managed 
without  absolute  numerical  estimates  of  the  population  level."  John  D. 
Newsom.  Assistant  Secretary  of  the  Louisiana  Department  of  Wildlife  and 
Fisheries,  noted  that  "the  state  of  the  art  in  wildlife  management  has  not 
advanced  to  the  point  that  precise  animal  population  numbers  are  possible, 
and  more  importantly  it  quite  likely  never  will."  Lonnie  Williamson  of  the 
Wildlife  Management  Institute  noted  that  the  status  of  most  wildlife  "is 
monitored  by  use  of  population  trend  data  and  habitat  analysis  rather  than  by 
actual  counts,  which  are  extremely  difficult  and  expensive."  He  characterized 
requirements  to  make  reliable  population  estimates  as  entailing  a  "wasteful 
expenditure  of  scarce  funds."  Randy  Bowman,  of  the  Wildlife  Legislative  Fund 
of  America,  went  even  further.   He  maintained  that  requiring  population  data 
"threatens  the  entire  structure  of  wildlife  management,"  and  would  "at  best 
result  in  the  diversion  of  thousands  of  scarce  wildlife  management  dollars  into, 
the  accumulation  of  worthless  data."  ^ 

The  Chairman  of  this  Committee,  who  was  then  a  senior  member  of  the 
old  Merchant  Marine  and  Fisheries  Committee,  heard  the  complaints  of  the 
wildlife  management  professionals  and  played  an  important  role  in  changing 
the  law  in  response  to  those  complaints.  The  result  was  enactment  of  section 
8A  of  the  Endangered  Species  Act,  which  provides  that  the  Secretary  "is  not 
required  to  make,  or  require  any  State  to  make,  estimates  of  population  size  in 
making"  the  determinations  required  by  CITES.   In  its  report  explaining  the 
provision,  the  Merchant  Marine  and  Fisheries  Committee  noted,  as  the  wildlife 
professionals  who  previously  testified  before  It  had  done,  that  population 
information  "is  frequently  impossible  to  obtain"  and  that  to  require  it  would  be 
to  impose  a  requirement  "not  based  on  sound  wildlife  management." 

Anyone  familiar  with  the  history  of  this  Issue  will  be  startled  to  learn 
that  the  bill  now  before  the  Committee  imposes  exactly  the  sort  of  information 
requirements  that  wildlife  management  professionals  earlier  denounced  as 
unnecessary,  nearly  impossible  to  meet,  wasteful  of  scarce  conservation 
dollars,  and  contrary  to  sound  wildlife  management  practice.   Indeed,  the  bill 
imposes  such  Information  requirements  not  once,  but  at  least  three  different 
times.   Proposed  section  4(b)(3)(a)(i)  (page  75.  lines  4-5)  requires  a  petitioner  to 
include  in  any  petition  to  list  a  species  "[llnformation  on  the  current 
population  ...  of  the  species."  Proposed  section  5(b)(2)(A)(4)  (page  100.  lines 
21-22)  requires  assessment  and  planning  teams  to  assess  "the  current 
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population,  and  the  population  trend"  of  each  endangered  or  threatened 
species.   Finally,  proposed  section  5(c)(3)(C)(vii)  (page  107.  lines  3-8)  adds  to 
the  law's  existing  requirement  of  objective  and  measurable  criteria  for  recovery 
a  specific  requirement  for  a  "population  level  target." 

The  legislative  imposition  of  these  requirements  will  have  exactly  the 
same  result  as  the  judicial  imposition  of  similar  requirements  had  prior  to 
1982:   paralysis  of  the  progrzmi  due  to  the  government's  inability  to  fulfill  the 
demands  placed  upon  it.   If,  as  the  Chairman  and  Congress  concluded  in 
1982.  it  was  unnecessary,  unrealistic,  wasteful  of  scarce  resources,  and 
contrary  to  sound  wildlife  management  practice  to  impose  one  such 
requirement  then,  it  is  triply  unnecessary,  unrealistic,  wasteful  of  scarce 
resources,  and  contrary  to  sound  wildlife  management  practice  to  impose 
three  such  requirements  today. 

3.        HR  2275  Violates  the  First  Principle  of  the  Republican  Policy 
Statement  on  the  ESA:  Insistence  Upon  Sound  Science 

On  August  1.  the  House  Republican  Policy  Committee  released  a  policy 
statement  concerning  reauthorization  of  the  E^SA.   Its  first,  and  most 
fundamental,  principle  was  to  insist  upon  the  use  of  sound  science 
throughout  the  implementation  of  the  ESA.  With  that  principle.  I 
emphatically  concur.   Unfortunately,  however.  HR  2275  cannot  be  reconciled 
with  that  principle.  The  requirements  described  above  for  the  gathering  of 
information  judged  unnecessary,  worthless,  and  wasteful  by  wildlife 
management  professionals  would  be  sufflcient  by  themselves  to  demonstrate 
the  flawed  science  at  the  root  of  HR  2275.  Unfortunately,  however,  that  is  but 
one  of  many  such  examples,  and  hardly  the  most  significant. 

A  few  other  examples  will  reinforce  the  point  that  HR  2275  is  so  fiawed 
in  its  understanding  of  science  that  it  makes  a  mockery  of  the  Republican 
policy  statement.   First,  despite  the  drafters*  evident  desire  to  interject  "peer 
review"  into  a  variety  of  decision-making  processes,  it  is  clear  that  they  have 
only  a  superficial  understanding  of  how  peer  review  actually  works.   Proposed 
section  4(b)(3)(A)(iii)  (page  75.  lines  8-14)  requires  anyone  who  petitions  for  the 
listing  of  a  species  to  submit  an  affidavit  identifying  "the  names  of  the  persons 
performing  the  peer  review"  of  any  "literature  fi-om  scientific  or  other  journals ' 
submitted  with  the  petition.  That  requirement  is  truly  Impossible  to  fulfill. 
Scientific  journals  do  not  divulge  the  identities  of  peer  reviewers,  either  to  the 
authors  of  the  articles  being  reviewed  or  to  others.  Essential  to  the  Integrity  of 
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the  peer  review  process  is  its  confidentiality.   HR  2275  makes  the  impossible 
demand  that  that  confidentiality  be  breached. 

Another  eye-popping  example  is  the  requirement  of  proposed  section 
4(b)(1)  (page  59.  lines  1-4)  that,  in  making  listing  determinations,  the 
Secretary  must  "accord  greater  weight,  consideration,  and  preference  to 
empirical  data  rather  than  projections  or  other  extrapolations  developed 
through  modeling."  This  is  exactly  the  approach  Congress  rejected  in  1982 
when  it  recognized  that  the  health  of  bobcat  populations  could  better  be 
determined  inferentially  by  extrapolating  from  data  regarding  habitat 
availability,  visits  to  scent  posts,  hunter  trapping  success,  animal  weight,  and 
the  like,  than  from  direct  measures  of  population  size.   Furthermore,  the  effect 
of  this  curious  statutory  requirement  is  to  relegate  the  mathematical  science 
of  statistics  to  a  second  class  status.  Very  frequently,  empirical  data  will  only 
have  utility  If  thefr  statistical  significance  is  known.   Determining  statistical 
significance,  however,  requires  the  application  of  mathematical  models  built 
on  assumptions  (the  most  common  of  which  is  that  a  normal  distribution  of 
data  will  be  along  a  bell-shaped  curve).  The  bill,  therefore,  requires  the 
Secretary  to  treat  conclusions  drawn  from  the  use  of  scientifically  sound 
statistical  tests  as  of  lesser  weight  than  those  drawn  from  often  nearly- 
meaningless  raw  data. 

A  familiar  example  illustrates  the  utter  folly  of  this  approach.   Imagine  a 
farmer  who  is  trying  to  decide  whether  to  incur  the  considerable  expense  of 
hiring  a  crop  duster  to  apply  a  pesticide  to  his  field.  To  make  that  decision 
Intelligently,  he  needs  to  know  the  extent  to  which  a  pest  infestation  exists. 
To  check  every  individual  plant  in  the  field  is  impossible  (and  unnecessary). 
Instead,  a  random  sampling  of  a  few  sites  gives  him  the  information  upon 
which  to  extrapolate  to  a  conclusion  about  the  extent  of  infestation  overall. 
He  may  decide  to  spray  thousands  of  acres  on  the  basis  of  having  actually 
examined  a  few  square  meters  of  land.   He  may  incur  an  expense  of 
thousands  of  dollars  on  the  basis  of  having  seen  only  a  dozen  or  fewer 
individuals  of  a  particular  pest.   Decisions  such  as  these  are  not  only  rational 
(and  scientlflc),  but  they  are  made  by  farmers  every  day.   HR  2275,  however, 
would  handicap  the  Secretary's  ability  to  engage  in  similar  rational  decision- 
making.  It  would  instead  force  him  to  base  his  conclusions  primarily  on  the 
empirical  data  (the  dozen  individual  pests  on  a  few  square  meters  of  land), 
and  only  secondarily  on  statistically  sound  extrapolations  from  that  data. 
Once  again,  therefore,  the  bill  does  exactly  the  opposite  of  what  the 
Republican  policy  statement  intends:  it  frustrates,  rather  than  furthers  the 
use  of  sound  science. 
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Another  example  that  unmasks  the  bill's  disregard  of  sound  science 
concerns  recovery  plan  goals.  The  only  peer -reviewed  study  of  recovery  plan 
goals,  a  study  that  recently  appeared  in  the  American  Association  for  the 
Advancement  of  Science's  authoritative  journal.  Science,  concluded  that 
recovery  plan  goals  have  generally  been  set  too  low  and  are  insufficient  to 
assure  meaningful  recovery.   In  direct  opposition  to  that  conclusion,  however, 
section  903(c)  of  HR  2275  arbitrarily  prohibits,  for  a  period  of  up  to  three  and 
a  half  years,  the  Secretary  from  "requlr(ing]  any  increase  in  any  measurable 
criterion  contained  in  ...  a  final  recovery  plan"  already  in  existence.  The  only 
changes  the  Secretary  can  make  under  this  provision  are  changes  that  lower, 
rather  than  raise,  recovery  plan  goals.  That  restriction  effectively  prevents  the 
Secretary  from  doing  the  very  thing  that  the  Science  report  indicates  is  clearly 
necessary. 

On  other  issues  addressed  in  this  bill,  the  nation's  most  prestigious 
scientific  institution,  the  National  Academy  of  Sciences,  has  already  given 
Congress  the  benefit  of  its  advice.  This  bill,  however,  consistently  chooses  to 
ignore  that  advice.   In  a  1990  report.  Decline  of  the  Sea  Turtles,  the  Academy 
emphatically  affirmed  the  scientific  need  for  regulations  requiring  shrimp 
fishermen  to  use  gear  that  would  reduce  the  drowning  of  sea  turdes  in  shrimp 
nets.  This  bill  repudiates  that  scientific  conclusion  and  eliminates  the  legal 
basis  for  those  regulations.   Earlier  this  year,  the  Academy  released  another, 
more  comprehensive  report.  Science  and  the  Endangered  Species  Act.  The  bill 
before  us  today  either  ignores  or  rejects  most  of  the  conclusions  and 
recommendations  of  that  report.   Finally,  the  Academy  is  expected  soon  to 
release  a  third  report,  this  one  on  the  problem  of  salmon  in  the  Pacific 
Northwest.   I  expect  that  report  will  address  the  role  of  hatcheries  in  salmon 
conservation.   I  doubt,  however,  that  it  will  contain  the  same  uncritical 
enthusiasm  for  hatcheries  evident  in  this  bill.  The  overwhelming  weight  of 
scientific  opinion  today  is  that  hatcheries  have  exacerbated  the  decline  of  wild 
salmon  stocks  in  the  Pacific  Northwest.  The  bill,  however,  perpetuates  the 
scientifically  discredited  1930's  view  of  hatcheries  as  sin  important  part  of  the 
solution  to  the  ssilmon  problem.   In  short,  the  bill  not  only  fails  to  fulfill  the 
promise  of  the  first  principle  in  the  Republican  policy  statement,  but  It  clearly 
repudiates  it. 

Attached  to  this  testimony  Is  an  article  that  recently  appeared  in  the 
journal  Science.   In  it.  the  foundations  for  a  scientlcally  sound  policy  for 
protecting  endangered  species  are  described.  The  authors  of  this  short  article 
include  the  President-elect  of  the  American  Association  for  the  Advancement 
of  Science.  Dr.  Jane  Lubchenko.  the  world's  preeminent  authority  in  the  study 
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of  biological  diversity.  Dr.  E.O.  Wilson,  one  of  the  foremost  authorities  on 
chemical  ecology.  Dr.  Thomas  Eisner,  my  colleague  Dr.  David  Wilcove,  and 
myself. 

4.   Certain  provisions  of  HR  2275  simply  make  no  sense. 

Whether  through  careless  drafting  or  purposeful  intent,  certain 
provisions  of  HR  2275  simply  make  no  sense.  Take,  for  example,  section 
10(a)(6)(B)  (page  46,  lines  11-18),  which  requires  the  Secretary  to  issue  an 
endangered  species  educational  display  or  propagation  permit  to  a  person  on 
the  basis  of  the  fact  that  such  person  has  previously  been  authorized  to  kill 
blackbirds.  This  provision  directs  the  Secretary  to  issue  a  permit  (it  does  not 
say  what  kind  of  permit,  but  since  the  heading  for  the  provision  is 
"educational  or  propagation  permits,"  that  is  presumably  what  is  intended)  to 
a  qualified  person  who  "has  at  least  10  permits  in  the  aggregate  issued 
pursuant  to  this  Act  or  the  other  laws  listed  in  subparagraph  (H)."  Among  the 
many  laws  identified  in  subparagraph  (H)  is  the  Migratory  Bird  Treaty  Act, 
and  among  the  many  permits  it  authorizes  are  permits  for  controUing 
depredation  by  blackbirds.  Thus,  the  farmer  who  has  been  plagued  by 
blackbirds  and  who  has  received  at  least  ten  permits  to  shoot  them  will 
doubtless  be  surprised  to  learn  that  he  now  is  entitled  to  a  permit  to  begin 
captive  rearing  of  giant  pandas,  chimpanzees,  and  other  species. 

As  another  example,  states  can  be  delegated  the  authority  of  the  Act 
with  respect  to  endangered  plants  even  though  they  have  no  conservation 
programs  or  legal  authority  to  protect  such  plants.   Proposed  section  6(c) 
(page  133.  lines  10-16)  authorizes  the  Secretary  to  delegate  "the  authority 
contained  in  this  Act  with  respect  to  species  of  fish,  wildlife  and  plants"  if  it 
establishes  and  maintains  an  "adequate  program."  To  have  an  "adequate 
program,"  a  state  must  meet  specified  criteria  (page  134.  lines  3-25.  and  page 
135,  lines  1-21)  that  pertain  solely  to  wildlife.  Thus,  a  state  that  meets  these 
criteria  for  wildlife,  and  that  has  no  programs  or  legal  authority  for  the 
protection  of  rare  plants,  can  be  delegated  the  authority  of  the  Act  for  both 
wildlife  and  plants.   How  delegation  of  authority  to  a  state  affects  the  Act's 
prohibition  against  taking  endangered  species  is  the  subject  of  two  mutually 
inconsistent  provisions.   Proposed  section  6(c)(2)  (page  135,  lines  22-25,  and 
page  136.  lines  1-3)  states  that  such  prohibition  is  unaffected  by  delegation  to 
a  state.   Proposed  section  6(g)(2)(A)  (page  140,  lines  17-18)  says  exactly  the 
opposite. 
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5.  Conclusion 

HR  2275  represents  neither  sound  science  nor  effective  conservation. 
The  practical  consequences  described  above  are  just  a  few  of  many  that  could 
have  been  offered  to  make  the  point  that  the  bill  strips  needed  protection  from 
many  highly  imperiled  species  and  subjects  the  administrators  of  the 
endangered  species  program  to  requirements  that  are  unnecessary,  needlessly 
complex,  wasteful  of  scare  conservation  dollars,  without  scientific  foundation, 
and  inconsistent  with  the  professed  goal  of  improving  the  protection  of 
endangered  species.   Moreover,  HR  2275  is  laden  with  inconsistencies  and 
ambiguities  that  will  Invite  repeated  litigation  over  how  the  Act's 
administrators  choose  to  resolve  them.  The  flaws  in  this  bill  are  many  and 
serious.   If  the  committee  is  willing  to  take  the  time  to  address  them,  a  much 
better,  more  effective  bill  could  emerge. 
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Building  a  Scientifically  Sound  Policy 
for  Protecting  Endangered  Species 

Thomas  Bsner,  Jane  Lubchenco,'  Edward  O.  Wilson, 
David  S.  Wilcove,  Michael  J.  Bean 


i  he  pnmarv  legislative  tool  for  protecting 
impenled  species  in  the  Unit«i  States  is  the 
Endangered  Species  Act  (ESA)  of  1973. 
The  pending  reauthoruatton  of  this  law  has 
sparked  a  fierce  debate  on  the  science,  eco- 
nomics, and  ethics  of  protectirig  vanishing 
species;  the  outcome  of  the  debate  wtU  in- 
fluence domestic  and  mtcmauonal  conser- 
vation policies  for  yean.  Recent  advances 
in  our  sciennfic  understanding  of  biodiver- 
sity have  underscored  the  importance  of 
species  protection  for  human  welfare.  Each 
species,  by  virtue  of  its  genetic  uniqueness, 
IS  the  source  of  information  we  can  learn 
from  no  other  source.  Species  can  provide 
us  with  novel  molecules  and  new  under- 
standing of  genetic  capacities,  which  can  be 
used  to  fashion  new  agncultural  products, 
medicines,  and  other  chemicals  of  direct 
benefit  to  humans,  indeed,  prospecting  for 
biogenetic  information  could  well  become  a 
"tajor  scientific  exploratory  venture  of  the 

;t  century.  Species  also  provide  essential 
ecological  services  to  humanity  by  regulat- 
ing climate;  cleansing  water,  soil,  and  air; 
pollinating  crops;  maintaining  soil  fertility; 
and  performing  other  life -sustaining  func- 
tions (J). 

Despite  the  importance  of  species  to 
people,  a  significant  fraction  of  the  biota  of 
the  United  States  is  at  nsk  of  extincuon  or 
already  lost.  Somewhat  m  excess  of  100,000 
native  species  (terrestnal  and  freshwater) 
have  been  descnbed  from  the  United 
States,  including  22,750  vascular  plants; 
3110  vertebrates;  and  (very  roughly)  75,000 
insects.  Within  those  taxa  most  carefully 
classified  and  studied  to  date,  about  1.5%  of 
the  species  alive  at  the  turn  of  the  century 
are  now  considered  to  be  certainly  or  prob- 
ably extinct.  Extinction  estimates  range 
from  0  in  reptiles  and  gymnosperms  to  8.6% 
in  freshwater  mussels-  In  these  groups,  the 
overall  percentage  of  species  ranked  as  im- 
penled or  rare  is  22.2%,  with  a  peak  of 
60.1%  in  freshwater  mussels  (2). 

Recent  scientific  discovenes  ar\d  assess- 
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ments  provide  valuable  insights  about  en- 
dangered species  protection  (3).  We  focus 
on  three  issues:  U)  Does  the  act  protect  the 
right  elements  of  diversity?  Should  the  lim- 
ited resources  available  for  conservation  be 
targeted  toward  the  protection  of  higher 
ecological  levels  of  diversity,  such  as  eco- 
systems, rather  than  toward  the  protection 
of  individual  species?  Should  protection  en- 
compass categories  below  the  species  level 
(that  IS.  to  subspecies  and  populations)?  (it) 
Have  decisions  to  classify  particular  plants 
and  animals  as  endangered  been  based  on 
sound  science?  (iii)  Can  ecological  and  bio- 
geographic  knowledge  be  used  to  increase 
the  efficiency  of  the  ESA? 

What  Should  Be  Protected? 

Although  the  stated  purpose  of  the  ESA  is 
"to  provide  a  means  whereby  the  ecosys- 
tems upon  which  endangered  species  and 
threatened  species  depend  may  be  con- 
served," it  attempts  to  do  so  by  protecting 
iruiividual  species,  subspecies,  and.  in  the 
case  of  vertebrates,  distinct  population  seg- 
ments. This  focus  on  individual  taxa  has 
come  under  increasing  criticism  from  those 
who  believe  it  to  be  an  inefficient  and 
ineffective  means  of  safeguarding  biological 
diversity  (4).  The  sheer  number  of  species 
present  m  most  regioru  of  the  country  and 
the  lack  of  ecological  information  about 
most  species  are  cited  as  the  pnmary  reasons 
for  shifting  conservation  activities  to  higher 
levels  of  biological  organization.  TTiere  are 
four  strong  reasons  for  not  abandoning  the 
traditional  focus  on  individual  species,  (i) 
Because  ecosystems  are  less  discrete  entities. 
species  provide  a  more  objective  means  of 
determining  the  location,  size,  and  spacing 
of  protected  areas  necessary  to  conserve 
biodiversity,  (li)  Population  declines  of  in- 
dividual species  (for  example,  freshwater 
mussels,  peregnne  falcoru)  may  indicate  the 
presence  of  stress  to  an  ecosv^tem  before  it 
is  obvious  system  wide,  (iii)  Individual  spe- 
cies are  the  source  of  new  medicines,  agn- 
cultural prtxJucts,  and  genetic  information 
useful  to  humans,  (iv)  Although  ecological 
services  are  provided  by  ecosystems,  indi- 
vidual species  often  play  pivotal  roles  in  the 
provision  of  these  services  (i).  Efforts  to 
protect  declining  species  are  consistent 
with  the  goal  of  protecting  ecosystems.  We 
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strongly  concur  with  recent  reports  from 
[he  National  Research  Council  (NRC)  and 
the  Ecological  Society  of  America  that  em- 
phasize the  need  to  protect  both  species  and 
habitats;  neither  is  a  complete  substitute  for 
the  other  (3). 

Subspecies  and  distinct  population  seg- 
ments of  vertebrates  have  been  protected 
by  the  ESA  since  its  inception  and  cur- 
rently constitute  about  20%  of  listed  taxa 
(5).  Legislation  to  reduce  protection  for 
units  below  the  species  level  has  been 
introduced  in  Congress  and  will  be  debat- 
ed in  the  forthcoming  reauthorization. 
Advocates  of  this  measure  argue  that  it 
will  reduce  the  number  of  ESA-related 
conflicts  by  reducing  the  number  of  listed 
taxa  and  will  allow  the  federal  govern- 
ment to  focus  limited  resources  on  the 
protection  of  full  species.  Although  sym- 
pathetic to  both  concerns,  we  believe  the 
current  policy  is  sound  because  it  facili- 
tates the  protection  of  genetic  diversity 
withm  species  and  encourages  people  to 
act  earlier  to  protect  declining  species. 
rather  than  waiting  until  all  subspecies  or 
populations  of  a  given  species  are  imper- 
iled. Moreover,  as  noted  in  the  NRC  re- 
pon,  there  is  no  scientific  justification  for 
protecting  populations  only  of  vertebrates. 
Plants,  for  example,  may  differ  chemically 
at  the  population  level,  reflecting  genetic 
differences  that  may  prove  useful  to  hu- 
maiu  (6). 

Criteria  for  Listing 

Under  the  act,  protected  speaes  are  classi- 
fied as  either  "endangered"  or  "threatened." 
The  former  includes  "any  species  which  is  in 
danger  of  extinction  throughout  all  or  a  sig- 
nificant poftion  of  Its  range";  the  latter  in- 
cludes "any  species  which  is  likely  to  become 
an  endangered  species  within  the  foreseeable 
future. . . ."  These  vague  statutory  defini- 
tions provide  the  Secretary  of  the  Intenor 
with  considerable  latitude  in  detenmnmg 
which  taxa  warrant  protection.  Critics  of  the 
act  allege  that  numerous  taxa  have  been 
accorded  protection  based  on  mcomplete  or 
inaccurate  infotmaiion. 

There  is.  however,  little  evidence  that 
the  Department  of  the  Intenor  has  abused 
Its  authority  by  listing  taxa  that  are  not  at 
risk  of  extinction.  Since  passage  of  the 
ESA.  only  4  of  more  than  950  protected 
taxa  have  been  removed  from  the  endan- 
gered list  because  subsequent  studies 
showed  them  to  be  more  abundant  than 
previously  thought  (7).  In  fact,  most  species 
are  listed  when  their  populations  are  close 
to  extinction.  A  recent  study  found  that  the 
median  population  sizes  of  taxa  at  time  of 
listing  were  only  about  iOOO  individuals  for 
animals  and  120  individuals  for  plants;  at 
least  39  plants  were  listed  when  10  or  fewer 
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individuals  were  known  to  survive  (5). 

Where  to  Protect 
Endangered  Species? 

The  fear  chat  the  presence  of  endangered 
species  will  lead  to  restrictions  on  the  use  of 
pnvate  lands  has  spawned  much  of  the 
backlash  against  the  ESA.  It  is  reasonable, 
therefore,  to  ask  how  important  pnvate 
lands  are  to  endangered  species  protection. 
Approximately  50%  of  Usted  taxa  occur 
only  on  state  and  local  public  lands,  tnbal 
lands,  and  pnvate  lands  (8). 

The  current  pattern  of  federal  land  own- 
ership is  imperfectly  suited  to  protecting 
biodiversity.  Federal  lands  are  concentrated 
in  the  western  United  States,  including 
some  areas  with  few  imperiled  species.  Oth- 
er regions  that  harbor  high  concentratioru 
of  localized,  rare  species  contain  little  or  no 
federal  land.  A  carefully  designed  program 
of  land  exchanges  between  the  federal  gov- 
ernment, other  public  landholders,  and  pri- 
vate landowners  could  improve  the  federal 
portfolio  from  a  biodiversity  perspective 
while  providing  private  landowners  with 
relief  from  their  endangered  species  obliga- 
tions and  compensation  in  kind  at  little  or 
no  federal  cost  (9),  Such  a  program  would 
not  negate  the  need  to  protect  endangered 
species  on  pnvate  lands,  but  it  would  reduce 
the  impact  of  doing  so. 

Improving  the  Process 

To  argue  that  species  conservation  must 
remain  a  central  goal  in  conservation  is  not 
to  say  how  that  goal  should  be  met.  New 
approaches  with  respect  to  both  the  science 
and  economics  of  protecting  biodiversity 
could  significantly  improve  the  perfor- 
mance of  the  ESA. 

PrioTiaes  for  prroucaon.  Some  ecosystems 
are  more  endangered  than  others  and  con- 
tam  a  large  number  of  species  found  nowhere 
else.  Such  hot  spots  are  critical  to  cor\serva- 
tion  efforts  because  many  (but  tar  from  all) 
endangered  species  will  occur  within  them. 
It  is  therefore  most  effective  for  the  Depart- 
ment of  the  Intenor  to  give  prionty  to  the 
identification  and  protection  of  such  places 
by  expediting  the  formal  listing  of  impenled 
species  associated  with  them.  Examples  in 
the  United  States  include  the  rain  forests  of 
Hawaii,  the  sand  ridge  scrublands  of  central 
Flonda,  the  desert  wetlands  of  Ash  Meadows 
in  western  California  and  eastern  Nevada, 
and  the  rivers  of  the  Cumberland  Plateau 
and  southern  Appalachians  HO).  The  50 
counties  in  the  United  States  with  the  larg- 
est number  of  federally  listed  species,  which 
together  comprise  about  4%  of  the  nation's 
land  area,  conrain  populations  of  approxi- 
mately 38%  of  all  listeid  species  (12). 

When  ecosystems  are   in  a   natural   or 


seminatural  state,  the  number  ot  species.  S. 
expected  to  persist  is  systematically  related 
to  area.  A.  This  species-area  relatior\ship  is 
represented  as  S  =  cA^,  where  z  is  usually  in 
the  range  of  0.2  to  04.  depending  on  the 
group  and  place.  This  relationship  implies 
that  a  tenfold  increase  in  habitat  area  ap- 
proximately doubles  the  number  of  species 
within  It.  An  important  corisequence  of  the 
species-area  rebtioriship  is  that  lands  pro- 
tected on  behalf  of  animals  with  large  home 
ranges  or  low  population  densities  will  pro- 
vide de  facto  protection  for  numerous  other 
species  with  smaller  home  ranges  or  higher 
densities.  The  Department  of  the  Intenor 
can  maximize  the  efficiency  of  its  listing 
duties  by  targeting  such  taxa.  commonly  re- 
ferred to  as  "umbrella  species"  (12).  Other 
useful  criteria  for  determining  pnonties  for 
protection  include  the  species'  ecological 
role,  taxonomic  distinctiveness,  and  recov- 
ery potential  (3). 

Incenaves  for  protecaon.  The  ESA  relies 
on  fines  and  jail  sentences  to  punish  or 
deter  harmful  conduct,  but  it  provides  no 
incentives  to  encourage  or  reward  benefi- 
cial conduct,  such  as  restoring  habitats  for 
endangered  species.  Changes  in  both  the 
federal  tax  code  and  existing  subsidy  pro- 
grams could  be  used  to  this  effect. 

For  example,  to  pay  federal  estate  taxes, 
inhentors  of  large  land  holdings  are  occa- 
sionally forced  to  sell,  subdivide,  or  develop 
the  property,  resultmg  in  loss  of  wildlife  hab- 
itat. In  cases  where  the  property  contains 
endangered  species,  the  heirs  could  be  given 
the  opportunity  to  defer  pan  of  the  estate 
taxes  by  entenng  into  an  endangered  species 
management  agreement  with  the  Depart- 
ment of  the  Intenor.  In  other  cases,  endan- 
gered species  will  persist  on  a  site  only  if  the 
habitat  is  actively  managed  on  their  behalf. 
The  expenses  associated  with  habirat  man- 
agement {for  example,  prescribed  fire)  are 
not  currently  tax  deductible;  if  they  were, 
more  landowners  would  likely  participate  in 
efforts  to  recover  endangered  species. 

The  federal  government  funds  a  number 
of  incentives  programs  aimed  at  encouraging 
farmers,  ranchers,  and  small  woodlot  owners 
to  protect  wetlands,  forests,  soils,  and  water 
quality  (13).  To  date,  no  effort  has  targeted 
these  programs  to  areas  where  endangered 
species  are  likely  to  benefit.  This  could  be 
done  by  simply  modifying  the  catena  for 
eligible  lands  or  by  paying  a  premium  for 
lands  harbonng  endangered  species.  Such 
measures  cannot  wholly  supplant  the  regub- 
tory  requirements  of  the  ESA,  but  they  can 
limit  the  need- for,  and  increase  the  flexibil- 
ity of,  such  r^uirements. 

The  ESA  is  scientifically  sound.  A  con- 
tinued focus  on  species  protection  is  neces- 
sary and  appropriate  and  complements  the 
protection  of  ecosystems.  The  effectiveness 
oi  the  act  can  be  improved  by  emphasizing 
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the  protection  oi  hot  spots  and  umbrella 
species,  by  protecting  disappearing  spf 
and  ecosystems  earlier,  and  by  supplemc.  .- 
ing  the  law's  regulatory  requirements  with 
economic  incentives. 
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Surmnary  of  Testimony: 

1 .  The  Practical  Consequence  of  HR  2275  Will  be  the  Denial  of  Effective 
Protection  for  Many  of  Our  Most  Imperiled  Wildlife  Species. 

A.  Smugglers  of  rhino  horn,  elephant  ivory,  and  other  wildlife 
contraband  will  find  it  much  easier  to  thwart  law  enforcement  efforts. 

B.  The  oil  industry  will  no  longer  be  required  by  the  Act  to  take  any 
measures  to  avoid  killing  sea  turtles  and  other  endangered  species  in  its 
outer  continental  shelf  operations. 

C.  To  continue  on  the  successful  path  toward  recovery  of  the  bald 
eagle,  numerous  costly  and  unnecessary  procedures  must  be  carried 
out. 

D.  The  governments  of  Rwanda.  Burkina  Faso,  Uganda,  Tanzania, 
Burundi,  Angola,  and  more  than  20  other  African  nations  would  all 
have  to  consent  in  writing  to  strengthen  protection  for  the  African 
elephant  by  moving  it  from  the  threatened  list  to  the  endangered  list. 

2.  HR  2275  Violates  Basic  Principles  of  Wildlife  Management. 

3.  HR  2275  Violates  the  First  Principle  of  the  Republican  Policy  Statement  on 
the  ESA:   Insistence  Upon  Sound  Science. 

4.  Certain  Provisions  of  HR  2275  Simply  Make  No  Sense. 

A.   HR  2275  requires  the  Secretary  to  issue  an  endangered  species 
educational  display  or  propagation  permit  to  a  person  on  the  basis  of 
the  fact  that  such  person  has  previously  been  authorized  to  kill 
blackbirds. 

5.  States  can  be  delegated  the  authority  of  the  Act  with  respect  to 
endangered  plants  even  though  they  have  no  conservation  programs  or 
legal  authority  to  protect  such  plants. 
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STATEMENT  W.  HENSON  MOORE 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  opportunity  to  testify 
today  on  H.R.  2275,  the  "Endangered  Species  Conservation  and  Management  Act  of 
1995." 

I  am  W.  Henson  Moore,  President  of  the  American  Forest  &  Paper  Association. 
AF&PA  is  the  national  trade  association  of  the  forest,  pulp,  paper,  paperboard,  and 
wood  products  industry.   We  represent  approximately  450  member  companies  which 
grow,  harvest  and  process  wood  and  wood  fiber;  manufacture  pulp,  paper  and 
paperboard  products  from  both  virgin  and  recovered  fiber,  and  produce  solid  wood 
products.   The  association  is  also  the  umbrella  for  more  than  60  affiliate  member 
associations  that  reach  out  to  more  than  10,000  companies.  AF&PA  represents  an 
industry  which  accounts  for  more  than  eight  percent  of  total  U.S.  manufacturing 
output.   It  directly  employs  about  1.4  million  people  and  ranks  among  the  top  10 
manufacturing  employers  in  46  states. 

I  am  also  here  today  representing  the  Endangered  Species  Coordinating  Council.  The 
ESCC  is  a  coalition  of  more  than  200  companies,  associations.  Individuals  and  labor 
unions  involved  in  ranching,  mining,  forestry,  manufacturing,  fishing  and  agriculture.  A 
current  list  of  members  is  attached.   We  seek  to  provide  workable  procedures  and 
positive  incentives  in  the  Endangered  Species  Act  which  promote  conservation  of 
wildlife  in  a  way  that  considers  economic  factors  and  respects  the  rights  of  private 
property  owners  without  impairing  its  fundamental  commitment  to  protect  listed 
species. 

First,  I  would  like  to  thank  Chairman  Don  Young  and  Rep.  Richard  Pombo,  the 
Chairman  of  the  Committee's  ESA  Task  Force  for  introducing  H.R.  2275  which  will 
bring  much  needed  changes  to  the  operation  of  the  Endangered  Species  Act.  We 
fully  support  your  efforts.   We  also  appreciate  your  efforts  to  provide  additional 
incentives  and  funding  for  endangered  species  conservation  by  introducing  H.R.  2284 
to  establish  a  "Conservation  Habitat  Reserve  Program;"  H.R.  2285,  the  "Theodore 
Roosevelt  Commemorative  Coin  Act"  for  funding  purposes;  and  H.R.  2286,  which  sets 
out  several  tax  incentive  programs. 

Congress  enacted  the  Endangered  Species  Act  to  protect  endangered  and  threatened 
species,  a  goal  which  we  support.   We  believe  the  principles  behind  the  Endangered 
Species  Act  represent  those  qualities  which  make  our  society  the  finest  in  the  worid. 
However,  believing  in  these  principles  and  writing  a  law  that  works  are  two  entirely 
different  matters.   Frankly,  this  law  is  broken  and  does  not  work. 

As  its  operating  premise,  the  Endangered  Species  Act  mandates  protection  of  the 
species  to  the  point  of  its  recovery,  without  regard  to  the  interaction  of  these  steps 
with  the  rest  of  society.   Humans  are  part  of  the  diversity  of  nature  and  are  one  of  the 
natural  elements  that  is  capable  of  causing  changes,  sometimes  dramatic  change,  in 
the  environment.   Humans  have  modified  the  natural  environment  in  North  America  for 
hundreds,  if  not  thousands,  of  years.  A  recent  example  is  the  virtual  elimination  of  fire 
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from  the  environment  in  the  Southeast.  A  number  of  spedes,  some  of  which  are  now 
listed  under  the  Endangered  Spedes  Act,  were  dependant  on  these  fires  for  their 
existence.   It  would  be  sheer  folly  to  require  by  law  that  these  spedes  be  recovered 
because  that  would  mean  the  return  of  the  widespread  fires  upon  which  the  spedes 
thrive.   Yet,  that  is  the  literal  mandate  of  the  Endangered  Spedes  Act. 

H.R.  2275  contains  several  key  provisions  which  we  believe  are  essential  to  provide 
for  a  workable  Endangered  Spedes  Act  ~ 


» 


giving  the  Secretary  of  the  Intenor  the  discretion  to  choose  the  appropriate 
conservation  objective  for  each  listed  spedes; 


►  providing  a  compensation  mechanism  for  private  landowners; 

►  improving  the  quality  of  the  sdence  to  be  used  for  listings,  critical  habitat 
designations  and  consultations; 

►  bringing  efficiency  and  fairness  to  the  consultation  process; 

►  defining  "take"  in  a  manner  that  provides  certainty  and  avoids  speculation; 

►  recognizing  the  important  multiple  use  values  of  national  forest  lands  and  public 
lands;  and 

►  establishing  incentives  for  private  landowners  to  work  with  conservation  rather 
than  against  it. 

Secretarial  Discretion.   Under  the  current  law,  the  Secretary  of  the  Interior  must 
strive  to  recover  each  and  every  spedes  that  has  been  listed  as  endangered  or 
threatened,  cun-ently  over  900  in  the  United  States  alone.  The  current  law  does  not 
allow  the  Secretary  to  take  into  account  biological  factors,  available  finandal  and  other 
resources,  or  the  soda!  and  economic  impacts.   Rarely,  if  ever,  does  the  Seaetary 
consider  alternative  methods  of  recovery,  but  rather  is  compelled  to  pursue  recovery 
"whatever  the  cost." 

Eliminating  this  concept  will  allow  the  Secretary  to  allocate  scarce  resources  where 
they  will  do  the  most  good  and  to  alleviate  some  of  the  more  outrageous  sodal  and 
economic  dislocations.  These  will  be  accomplished  in  three  ways.   First,  the 
Secretary  must  actually  assess  the  biologic  condition  of  the  listed  spedes,  the  cost  of 
management  as  compared  to  resources  realistically  available,  the  sodal  and  economic 
impacts  of  spedes  management  and  other  factors.   Second,  the  Seaetary  may  select 
a  conservation  goal  that  is  consistent  with  these  assessments.   Finally,  the  Secretary 
must  develop  alternative  strategies  to  achieve  the  conservation  objective,  which  will 
allow  further  adjustment  for  available  resources  and  impacts. 

An  important  provision  in  the  bill  sets  a  baseline  conservation  objective  which  requires 
the  Seaetary  to  protect  all  listed  spedes  from  intentional  take  and  commerdal 
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exploitation.   We  would  expect  this  authority  to  be  used  only  in  extreme  cases  where 
intervention  is  considered  inappropriate. 

Compensation.  The  Fifth  Amendment  to  the  Constitution  of  the  United  States 
guarantees  every  citizen  just  compensation  if  the  government  takes  their  property  for  a 
public  purpose.   In  1973,  Congress  declared  protection  of  endangered  species  to  be  a 
proper  public  purpose.   Unlike  other  environmental  laws  which  merely  regulate  how 
activities  are  conducted  on  private  lands,  the  presence  of  listed  species  on  your  land 
often  means  that  you  are  unable  to  conduct  any  activity.   It  is  unfair  -  it  is  unAmerican 
-  to  impose  the  cost  of  carrying  a  public  purpose  on  a  few  unlucky  citizens. 

H.R.  2275  recognizes  the  inherent  unfairness  in  this  practice  and  resolves  this 
unconstitutional  burden  by  establishing  a  compensation  mechanism  for  landowners 
whose  property  loses  at  least  20%  of  its  value  as  a  result  of  the  operation  of  the 
Endangered  Species  Act.  A  statutory  compensation  requirement  gives  landowners  the 
knowledge  that  if  all  else  fails,  the  government  will  be  responsible  for  the  public 
purpose  of  species  protection.  This  will  allow  those  who  believe  that  they  have  a 
stewardship  responsibility,  as  our  industry  does,  to  work  with  the  law  as  much  as 
possible.   This  provision  is  essential  for  the  other  incentive  measures  to  work. 

Quality  Science.  We  applaud  the  decision  to  continue  to  assure  that  listings  are 
based  on  science.   While  we  have  disagreed  on  occasion  with  the  science  that  has 
been  used,  we  nonetheless  believe  the  listings  must  be  kept  in  the  scientific  arena. 
However,  H.R.  2275  provides  several  important  and  needed  improvements: 

►  a  peer  review  process  for  listings,  delistings,  critical  habitat  designations  and 
consultations; 

►  an  emphasis  on  empirical  data  over  models; 

►  a  definition  of  "best  scientific  and  commercial  data  available;" 

►  identification,  and  public  availability,  of  data  used  for  the  determination; 

►  identification,  and  subsequent  collection,  of  data  which  is  necessary  for  the 
continued  validity  of  the  determination. 

The  Administration  has  identified  several  of  these  provisions  as  important  elements  of 
competent  implementation  of  the  Endangered  Species  Act.   Done  properiy,  they 
should  not  cause  any  delay  in  the  listing  process. 

H.R.  2275  contains  two  other  amendments  which  will  improve  the  public  acceptance 
that  credible  science  is  in  fact  being  used.  The  first  is  the  elimination  of  deadlines  for 
the  review  of  petitions  to  list  species.   For  too  long,  petitions  have  driven  the  priorities 
for  review  of  species  precisely  because  the  Secretary  must  place  any  species  that  is 
the  subject  of  a  petition  at  the  top  of  the  list  for  review.   H.R.  2275  also  sets  standards 
for  the  information  that  must  be  set  out  in  a  petition. 
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Second.  H.R.  2275  restricts  the  listing  of  population  segments  to  Congress.   No  longer 
may  the  Secretary  engage  in  the  often  controversial  practice  of  listing  a  population  of 
a  species  just  because  it  lives  in  the  United  States,  even  though  it  is  abundant 
elsewhere.   The  Secretary  will  have  the  authority,  of  course,  to  recommend  that 
Congress  designate  by  law  that  a  particular  population  is  of  "national  interest"  and 
should  be  listed  under  the  Endangered  Species  Act  or  have  its  own  statutory 
protections.  This  has  been  done  in  the  past  for  that  great  symbol  of  America,  the  bald 
eagle.   Moreover,  species'  populations  which  are  currently  listed,  such  as  the 
populations  of  bald  eagle,  grizzly  bear  and  grey  wolf  in  the  lower  48  states,  would 
continue  to  be  listed. 

Consultation  on  Federal  Actions.  H.R.  2275  addresses  three  issues  which  have 
caused  particular  problems  for  industry:  delayed  and  repetitive  consultations;  the 
status  of  "applicants"  and  programmatic  consultations.   In  each  of  these  areas,  we  are 
pleased  that  the  Committee's  Endangered  Species  Act  Task  Force  wafted  workable 
solutions  after  hearing  testimony  throughout  the  nation. 

For  delayed  and  repetitive  consultations,  the  bill  sets  a  strict  time  limit  for  completion 
and  eliminates  multiple  consultations  if  critical  habitat  is  subsequently  designated. 
The  Fish  and  Wildlife  Service  has  stated  that  most  consultations  are  currently 
completed  within  90  days,  so  this  strict  time  limit  should  have  little  impact  other  than 
to  act  as  encouragement  for  the  agency  to  continue  its  good  work.   Similariy.  the 
Service  has  recognized  that  the  consultation  on  jeopardy  to  the  species  is  the  critical 
analysis. 

H.R.  2275  provides  real  opportunities  for  applicants  to  have  a  substantive  role  in  the 
consultation  process.   Not  all  applicants  will  avail  themselves  of  this,  of  course,  but  we 
thank  the  Task  Force  for  recognizing  that  statutory  support  is  needed  for  those 
applicants  who  desire  to  participate. 

Finally,  the  bill  eliminates  the  monkey  wrench  which  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  has  thrown  into  the  management  of  the  national  forests.    In  its  Pacific 
Rivers  Council  decision  (30  F.3d  1050),  that  court  ruled  that  all  timber  harvesting 
within  a  forest  must  cease  and  no  sales  may  be  held  when  a  new  species  is  listed 
until  the  Forest  Service  consults  with  the  Secretary  on  the  forest  management  plan. 
In  the  Ninth  Circuit's  view,  consultation  on  each  sale  is  not  sufficient.   H.R.  2274 
recognizes  this  as  unnecessary  red  tape  that  has  nothing  to  do  with  species 
protection. 

Redefining  "Take."  The  Endangered  Species  Act  and  regulations  prohibit  the  "take" 
of  a  fish  or  wildlife  species  by  any  person.  This  is  the  principal  means  of  regulating 
activity  on  private  land.  The  statute  defines  "take"  as  "harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or  collect,"  or  any  attempt  to  do  so.  The  Seaetary  of 
the  Interior  defines  "harm"  in  its  rules  as  "an  act  v^ich  actually  kills  or  injures  wildlife 
...  [including]  significant  habitat  modification  or  degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly  impairing  essential  behavioral  patterns  ...." 
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Unfortunately,  the  courts  and  the  Secretary  tend  to  ignore  the  "actual  injury" 
requirement  in  practice  and  base  enforcement  on  speculation  rather  than  fact.  Thus, 
federal  courts  ordered  the  Slate  of  Hawaii  in  the  Pallia  cases  to  remove  all  feral  sheep 
from  state  land  because  their  presence  might  impede  recovery  of  a  bird  listed  under 
the  Endangered  Species  Act  and  might  lead  to  extinction  of  the  bird  100  years  from 
now.  These  expansive  precedents  serve  as  the  basis  of  citizen  suits  against 
landowners  under  the  Endangered  Species  Act.   In  Oregon,  the  Secretary  has  sued  a 
private  landowner  alleging  that  proposed  harvesting  of  a  71 -acre  patch  of  timber  would 
"harm"  a  northern  spotted  owl  pair  that  nests  over  one  and  a  half  miles  away. 
However,  the  government  has  been  unable  to  document  owl  use  of  the  property  in 
question.   As  a  result  of  these  interpretations,  the  public  for  many  years  has  been 
under  the  misapprehension  that  the  Endangered  Species  Act  prohibits  habitat 
modification  of  any  kind. 

Much  of  this  speculative  enforcement  may  be  alleviated  if  the  Secretary  follows  the 
letter  of  the  Supreme  Court's  decision  in  Babbitt  v.  Sweet  Home  Chapter  of 
Communities  for  a  Great  Oregon.   The  Supreme  Court  held  that  habitat  modification 
by  itself  does  not  violate  the  Endangered  Species  Act,  but  must  be  the  proximate 
cause  of  an  actual  death  or  injury  to  a  member  of  a  listed  species.   Justice  O'Connor, 
in  her  concurring  opinion,  emphasized  that  the  death  or  injury  may  not  be  speculative 
or  hypothetical.   Justice  O'Connor  also  invited  Congress  to  revisit  this  issue  if  further 
clarification  is  needed. 

The  Task  Force  has  accepted  Justice  O'Connor's  invitation  and  redefined  "harm"  in 
the  statute  itself.   The  new  definition  states  more  strongly  than  the  Court  was  willing  to 
that  there  must  be  a  direct  action  causing  an  actual  death  or  injury  to  a  member  of  a 
listed  species.   Neither  the  Secretary  nor  a  court  may  find  "take"  based  on  inaction,  on 
hypothesis,  or  on  speculation. 

Multiple  Use/Diversity.  Congress  has  stated  twice  in  the  past  thirty-five  years  that 
the  national  forests  must  be  managed  for  multiple  use.  In  the  Multiple  Use-Sustained 
Yield  Act  of  1960  and  again  in  the  National  Forest  Management  Act  of  1976, 
Congress  emphasized  that  no  single  use  of  the  forest,  whether  it  be  timber  harvesting 
or  preservation,  should  direct  forest  management  (unless  ordered  by  a  statute  such  as 
the  Wilderness  Act),  but  rather  management  must  recognize  and  balance  a  number  of 
uses,  including  wildlife. 

H.R.  2275  continues  this  policy  in  the  establishment  of  the  "National  Biological 
Diversity  Reserve"  on  federal  lands  within  units  of  the  single-use,  conservation 
systems  such  as  national  parks,  wildlife  refuges  and  designated  wilderness  areas. 
Wildlife  concerns  will  continue  to  be  part  of  multiple  use  management  on  national 
forest  lands  but  diversity  considerations  on  those  lands  are  subordinate  to  the 
Reserve.  The  bill  also  recognizes  that  while  it  is  appropriate  to  adjust  forest 
management  where  a  listed  species  is  likely  to  be  jeopardized,  other  wildlife  concerns 
should  remain  one  of  several  multiple  use  considerations. 
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With  respect  to  establishment  of  the  "National  Biological  Diversity  Reserve."  we 
strongly  recommend  that  the  Committee  proceed  with  caution.  Too  often,  new 
programs  dedicating  Federal  lands  to  a  particular  purpose  have,  over  time,  grown  well 
beyond  the  original  intent.  Moreover,  it  is  not  clear  whether  the  bill  protects  existing 
resource  permitees  who  currently  conduct  activity  on  some  conservation  system  lands. 

Incentives.   Encouraging  voluntary  cooperation  in  spedes  conservation  is  critical  for  a 
viable  endangered  species  program.  Too  often,  the  law  and  the  Fish  and  Wildlife 
service  treat  private  landowners  as  the  enemy  rather  than  the  solution.  We  are 
pleased  to  see  that  not  only  does  H.R.  2275  contain  numerous  provisions  designed  to 
encourage  landowner  cooperation  but  that  Task  Force  Chairman  Richard  Pombo  has 
introduced  two  other  bills  for  this  purpose:   H.R.  2284,  containing  several  tax  incentive 
proposals,  and  H.R.  2286,  containing  a  conservation  habitat  reserve  program. 

An  important  element  of  H.R.  2275  is  the  recognition  that  money  is  not  the  only 
incentive.   Regulatory  relief  to  remove  the  adversarial  nature  of  the  law  also  provides 
incentives  for  cooperation.  Thus,  the  bill  provides  for  voluntary  private  consultation, 
technical  assistance  to  landowners,  cooperative  management  agreements  and  land 
exchanges  in  addition  to  habitat  reserve  grants. 

Conclusion.   I  have  summarized  just  a  few  of  the  needed  changes  to  the  Endangered 
Species  Act  which  will  transform  this  statute  from  the  "pit  bull  of  environmental  laws" 
to  a  law  that  actually  achieves  wide  support  for  species  conservation.   I  should  also 
note  that  we  support  the  provisions  in  the  bill  which  greatly  enhance  the  role  of  the 
States  in  this  effort,  including  the  opportunity  to  obtain  delegation  of  program 
management. 

Based  on  our  experience  over  the  last  22  years,  this  law  has  caused  unnecessary 
economic  and  social  dislocations  while  at  the  same  time  has  recovered  few  species. 
We  support  H.R.  2275  and  believe  it  will  remedy  these  problems  within  the  framework 
of  the  original  law. 

On  behalf  of  the  American  Forest  &  Paper  Association  and  the  Endangered  Species 
Coordinating  Council,  I  appreciate  the  opportunity  to  offer  our  views  on  H.R.  2275,  the 
"Endangered  Species  Conservation  and  Management  Act  of  1995."  I  would  be  happy 
to  answer  any  questions  you  may  have. 
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Endangered  Species  Coordinating  Council  Members 


National  Committee 


American  Forest  &  Paper  Assn 
American  Sheep  Industry  Assn 
American  Soybean  Association 
National  Assn  of  Manufacturers 
National  Assn  of  Wheat  Growers 
National  Cattlemen's  Assn 
National  Com  Growers  Assn 
National  Cotton  Council 
National  Fisheries  Institute 
National  Mining  Association 
Coalition  of  Oil  &  Gas  Associations 


International  Assn  of  Bridge,  Structural  and 

Ornamental  Iron  Workers 
international  Brotherhood  of  Painters  and  Allied 

Trades 
Intemational  Longshoremen's  Assn 
Intemational  Union  of  Operating  Engineers 
Intemational  Woodworkers  of  America 
United  Paperworkers  International  Union 
Utility  Workers  Union  of  America 
United  Brotherhood  of  Carpenters  and  Joiners 

of  America 
Assn  of  Western  Pulp  and  Paper  Workers 


««««« 


ACCORD  (Arizona  Citizens  Coalition  Resource 

on  Decisions) 
Addoco,  Inc. 
Alabama  Forestry  Assn 
Alabama  Lamb,  Wool  &  Mohair  Assn 
Alaska  Forestry  Assn 
Alaska  Mining  Assn 
Alaska  Wool  Producers  Assn 
Allegheny  Hardwood  Utilization  Group 
Alpine  Engineered  Products 
American  Iron  Ore  Assn  -  Cleveland,  Ohio 
Anrjerican  Plywood  Assn 
American  Pulpwood  Assn 
American  Sheep  Industry  Women 
American  Wood  Preservers  Institute 
Amos-Hill  Associates 
Appalachian  Hardwood  Manufacturers 
Aristokrafl,  Inc.  -  Jasper,  In.,  Crossville,  Tn. 
Arkansas  Forestry  Assn 
Arizona  Cotton  Growers  Assn 
Arizona  Wool  Producers  Assn 
Arizona  Cattlegrowers  Assn 
Associated  Oregon  Loggers,  Inc. 
Atlas  Pallet  Corp. 

Backcountry  Horsemen  of  Washington,  Inc. 
B.A.  Mullican  Lumber  &  Manufacturing 
B.L.  Curry  &  Sons,  Inc. 
Balfour  Land  Co. 
Bell  Fibre  Products 
BIbler  Brothers,  Inc. 

Black  Hill  Regional  Multiple  Use  CoaEtion 
Black  Hills  Forest  Resource  Assn 


Brownlee  Lumber,  Inc. 

California  Cattlemen's  Assn 

California  Forestry  Assn 

CaBfomia/Oregon  Miners  Assn 

California  Wool  Growers  Assn 

Cardaco  -  An  Alcoa  Co. 

Challenger  Pallet  and  Supply,  Inc.  -  Id. 

Cherry  Hill  Wood  Products,  Inc. 

Cinton  Pallet  Co. 

Coastal  Lumt>er  Co. 

Coast  Range  Conifers 

Cok>rado  Cattlemen's  Assn 

Cok»rado  Mining  Assn 

Cok)rado  Timt>er  Industry  Assn 

Colorado  Wool  Growers  Assn 

Conex  Forest  Products 

Continental  Lime  Inc. 

Culhane,  John 

Delaware  Sheep  &  Wool  Producers 

DenPak  Buikjing  Products,  Inc. 

Denver  Reel  &  Pallet  Co. 

Dixon  Lumber  Co. 

Douglas  Timt>er  Operators 

Duo-Fast  Corp. 

East  Perry  Lumber  Co. 

Econotool 

Export  Corporation 

Farm  Credit  Bank  of  Texas 

Fk>r1da  Cattlemen's  Assn 

Ftorida  Forestry  Assn 

Ftorida  Sheep  Industry 

Forest  Farmers  Association 
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Garnett  Co. 

Georgia  Cattlemen's  Assn 

Georgia  Forestry  Assn,  Inc. 

Georgia  Mining  Assn 

Georgia  Sheep  &  Wool  Producers 

Granite  Hardwoods,  Inc. 

Groves  Pallet  Co. 

Haag,  William  S.  -  Kodiak,  Alaska 

Hallwood  Ent. 

Hardwood  Manufacturers  Assn 

Harder,  Paul 

Idaho  Cattle  Assoctation 

Idaho  Mining  Assn 

Idaho  Wool  Growers  Assn 

Ihio  Sales  and  Imports 

Illinois  Lamb  &  Wool  Producers 

Independence  Mining  Co.,-  CO 

Indiana  Sheep  Industry  Assn 

Industrial  Pallet  &  Packaging  Co. 

Intermountain  Forestry  Industry  Assn 

International  Association  of  Drilling  Contractors 

Interstate  Pallet  Exchange,  Inc. 

Iowa  Cattlemen's  Assn 

Isaacson  Lumber  Company 

Jay  Dee  TransFX>rt  Co. 

Johnson  Industries 

Kentucky  Beef  Cattle  Assn 

Kentucky  Forest  Industries  Assn 

Kentucky  Sheep  &  Wool  Producers 

Kitchen  Cat>inet  Manufacturing  Assn 

Kingsberry,  Dennis 

Lake  States  Women  in  Timber 

Lavelle  BuikJing  Materials 

Lewis,  L.G.  and  Bette  -  Richmond,  VA 

Utco  IntI 

Louisiana  Forestry  Assn 

Louisiana  Sheep  Producers  Assn 

Love  Box  Co. 

Mr.  &  Mrs.  Gerakl  Lucas 

Lumberman's  Assn  of  Texas 

Manufacturers  Wholesale  Lumber 

Mason,  Tad  -  Redding,  CA 

Marriott's  Incorporated  -  Canyonville,  Or. 

Massachusetts  Federation  of  Sheep  Assn 

Merillat  Industries,  Inc. 

Mezquite  Maderas  Procesados  (NWPCA) 

Michigan  Assn  of  Timberman 

Michigan  Cattlemen's  Assn 

Michigan  Forestry  Assn 

Michigan  Resource  Alliance 

Michigan  Sheep  Breeders  Assn 

Mid-America  Lumbermen  Assn 

Mid-Ohio  Wood  Products 

Mississippi  Cattlemen's  Assn 

Mississippi  Forestry  Assn 

Mississippi  Sheep  Breeders  Assn 


Missouri  Cattlemen's  Association 

Missouri  Forest  Products  Assn 

Missouri  Sheep  Producers 

Mitchell  Veneers 

Montana  Stockgrowers  Assn 

Montana  Wool  Growers  Assn 

Melvin  Morris,  Hawthorne,  Cal. 

Mullican  Jr.,  Mr.  and  Mrs.  Bill  A. 

National  Lamb  Feeders 

Nat'l  Lumtter  &  BuikJing  Material  Dealers  Assn 

National  Particleboard  Assn 

National  Wood,  Window  &  Door 

National  Wooden  Pallet  &  Container  Assn 

Nebraska  Cattlemen's  Assn 

Nebraska  Sheep  Council 

Nevada  Cattlemen's  Assn 

Nevada  Wool  Growers 

New  Hampshire  Sheep  &  Wool  Growers 

New  Jersey  Wool  Growers  Assn 

New  Mexico  Cattle  Growers 

New  York  Empire  Sheep  Producers  Assn 

Nor-Cal  Moukding  Co. 

Noranda  Exploration 

North  American  Wholesale  Lumber  Assn 

North  Carolina  Forestry  Assn 

North  Carolina  Sheep  Producers 

North  Dakota  Lamb  &  Wool  Producers 

North  Dakota  Stockmen's  Assn 

North  Star  Lumber,  Inc. 

Northeastern  Loggers'  Assn 

Northern  Michigan  Veneers,  Inc. 

Northwest  Forestry  Assn 

Northwest  Reforestation 

Northwestern  Public  Service  Co. 

Oeize,  Kim 

Oklahoma  Sheep  &  Wool 

Oregon  Forest  Industries  Council 

Oregon  Forest  Products  Transportation  Assn 

Oregon  Sheep  Growers 

Pallets  Inc. 

Pallox,  Inc. 

Paragon  Corporation 

Paul  Bunyan  Products 

PFS/TECO 

Pennsylvania  Sheep  &  Wool 

Porter's  Wood  Products,  Inc. 

Powell  industries,  Inc. 

Prenxlor 

Professional  Reforestation  of  Oregon,  Inc.  - 

Coos  Bay,  OR 
Public  Lands  Council 
Putting  People  First 
Ranier  Pallet  Corporation 
Reel  Lumber  Service 
Rhode  Island  Sheep  Cooperative 
Richardson  Brothers  Co. 
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Richins,  Robert  and  Victoria 

John  Rock  &  Co. 

Savanna  Pallets,  Inc. 

Scott  Pallets,  Inc. 

Sheep  Producers  Assn  of  Hawai 

Shipshwewana  Hardwoods 

Sierra  Care 

Simplot  Co. 

Sonoma  Pacific  Co. 

South  Carolina  Forestry  Assn 

South  Carolina  Sheep  Industry  Assn 

South  Dakota  Cattlemen's  Assn 

Southeastern  Lumtjer  Manufacturers  Assn 

Southern  Cypress  Manufacturers  Assn 

Southern  Forest  Products  Assn 

Southern  Oregon  Timber  Industries  Assn 

Southern  Pallet,  Inc. 

Southern  Timber  Purchasers  Couitdl 

StarMark  Inc. 

Stewards  of  Family  Farms,  Ranches  &  Forest 

Tennessee  Sheep  Producers  Assn 

Texas  Cattle  Feeders 

Texas  Forestry  Assn 

Texas  Sheep  and  Goat  Raisers 

Texas  &  Southwestem  Cattle  Raisers  Assn 

Texas  WikJIife  Assn 

Thomasson  Lumber  Co. 

Timber  Producers  Assn  of  Mich,  and  Wise. 

Tumac  Lumber  Co. 

Tuolumne  Chapter  of  Western  Mining  Council 

United  Forest  Families 

Upham  &  Walsh  Lumber 

Utah  Cattlemen's  Assn 

Utah  Mining  Assn 

Utah  Wool  Growers  Assn 

Virginia  Sheep  Federation 

Washington  Cattlemen's  Assn 

Washington  Forest  Protection  Assn 

Washington  Wool  Growers  Assn 

Western  Forest  Industries  Assoc. 

Western  Mining  Council 

Western  Pistachio  Assn 

Western  Utah  Mining  Council 

Western  Wholesale  MoukJing,  inc. 

Western  Wood  Products  Assn 

West  Virginia  Cattlemen's  Assn 

West  Virginia  Shepherds  Federation 

Wisconsin  Box  Co. 

Wisconsin  Sheep  Breeders  Assn 

The  Wood  Company  of  Oxford,  Inc. 

Wood-Mizer  Products,  Inc. 

Woodgrain  Millwork,  Inc. 

Wyoming  Timber  Industry  Assn 
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STATEMENT  OF  VJM.  ROBERT  IRVIN 

DEPUTY  VICE  PRESIDENT  FOR 

MARINE  WILDLIFE  AND  FISHERIES  CONSERVATION 

CENTER  FOR  MARINE  CONSERVATION 

Before  the 

COMMITTEE  ON  RESOURCES 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

Concerning 

H.R.  2275 
THE  ENDANGERED  SPECIES  CONSERVATION  AND  MANAGEMENT  ACT 

SEPTEMBER  20,  1995 

Mister  Qiairman  and  Members  of  the  Committee,  on  behalf  of  the  Center  for  Marine 
Conservation,  I  am  pleased  to  have  this  opportunity  to  address  the  reauthorization  of  the 
Endangered  Species  Act  (ESA)  and,  in  particular,  H.R.  2275,  the  Endangered  Species 
Conservation  and  Management  Act  In  my  testimony  today,  I  will  briefly  review  the  ESA's 
record  of  success,  address  the  serious  shortcomings  of  H.R.  2275,  and  offer  some  suggestions  for 
responsible  improvements  to  the  ESA  which,  unlike  H.R.  2275,  would  address  concerns  that  have 
arisen  about  the  ESA  while  ensuring  that  it  remains  an  effective  law  for  conserving  threatened 
and  endangered  species. 

THE  ESA'S  RECORD  OF  SUCCESS 

Reauthorization  of  the  ESA  is  one  of  the  most  important  environmental  issues  facing  this 
Congress.  The  ESA  embodies  a  solemn  commitment  to  ourselves,  our  children,  and  the  world 
to  pass  on  to  future  generations  a  rich  heritage  of  biological  diversity.  Mister  Chairman,  what 
this  Congress  does  to  the  ESA  will  be  felt  not  only  by  those  of  us  living  today,  but  for 
generations  to  come. 

At  a  time  when  some  in  this  Congress  are  intent  on  rolling  back  progress  made  in 
protecting  the  environment  over  the  past  quarter  century,  we  sometimes  forget  that  this  progress 
has  been  the  result  of  strong  bipartisan  cooperation.  The  ESA  was  enacted  by  overwhelming 
bipartisan  majorities  in  Congress  and  signed  into  law  by  a  Republican  President,  Richard  M. 
Nixon,  in  December  1973.  It  has  been  reauthorized  three  times,  each  time  by  large  bipartisan 
majorities  in  Congress.  Those  reauthorizations  were  signed  into  law  by  Democratic  President, 
Jimmy  Carter,  in  1978,  and  by  Republican  President  Ronald  Reagan  in  1982  and  1988.  The 
present  Speaker  of  the  House,  Mr.  Gingrich,  has  been  counted  among  the  ESA's  strongest 
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supporters  over  the  years.  Many  Members  of  this  Committee,  on  both  sides  of  the  aisle,  have 
been,  and  cotitiniie  to  be,  strong  supporters  of  the  ESA.  In  short.  Mister  Chairman,  maintaining 
a  strong  ESA  is  not  a  Republican  issue  or  a  Democratic  issue— it  is  an  American  issue.  This  is 
bom  out  by  polls  which  continue  to  show  strong  support  among  the  American  people,  regardless 
of  party  affiliation,  for  conserving  endangered  species  and  for  the  ESA. 

Maintaining  a  strong  ESA  is  important  to  our  Nation  because,  in  a  very  real  sense,  the 
ESA  protects  US.  Nearly  half  of  our  prescription  medicines  are  derived  firom  plants  and  other 
wildlife.  You  may  have  beard  of  the  rosy  paiwinkle,  a  flowering  plant  native  to  Madagascar, 
where  much  of  its  natural  habitat  has  been  destroyed.  Now  grown  in  nurseries,  this  innocuous 
plant  is  used  to  produce  the  drugs  Vincristine  and  Vinblastine,  which  achieve  a  99  percent 
remission  rate  in  children  suffering  from  leukemia.  Qoser  to  home,  the  bark  of  the  Pacific  yew 
tree,  native  to  the  endangered  ancient  forest  ecosystems  of  the  Pacific  Northwest,  produces  taxol, 
which  has  proven  to  be  the  nKWt  effective  treatment  for  advanced  ovarian  cancer.  The  Houston 
toad,  an  eitdangeied  species,  produces  alkaloids  that  may  be  useful  in  preventing  heart  attacks. 
Various  stocks  of  salnran,  including  endangered  sockeye  salmon,  contain  Omega-3  fatty  acids 
that  can  reduce  high  Mood  pressure  and  cholesterol  and  may  be  useful  in  treating  arthritis.  By 
protecting  species  like  these  and  the  habitats  on  which  they  and  other  species  depend,  the  ESA 
preserves  our  ability  to  discover  the  medical  miracles  that  lay  hidden  in  nature. 

The  ESA's  role  in  protecting  biological  diversity  is  also  essential  to  agriculture.  The 
world  relies  on  only  about  20  of  the  approximately  250,000  identified  plant  species  for  90  percent 
of  our  food  supply.  Just  3  species  —  com,  wheat,  and  rice  -  provide  half  the  world's  food.  This 
incredibly  thin  reed  on  which  human  survival  depends  is  susceptible  to  devastating  insect 
infestations  and  Mights.  One  of  the  best  ways  to  protect  domesticated  crops  from  such  disasters 
is  to  crossbreed  tfjcm  with  wild  varieties.  In  the  1970's,  a  com  blight  in  the  United  States  was 
controlled  by  crossbreeding  domesticated  com  with  a  wild  variety  from  Mexico.  In  1992, 
scientists  protected  donvstic  wheat  from  a  hannful  lerf  rust  by  crossbreeding  it  with  a  wild 
variety  from  BraziL  By  protecting  species  like  the  endangered  Texas  wild-rice,  which  could  hold 
the  key  to  controlling  some  future  threat  to  domesticated  rice  crops,  the  ESA  protects  our  ability 
to  combat  threats  to  agriculture  and.  ultimately,  oar  survival. 

Although  the  ESA  has  often  been  caricatured  as  a  law  that  costs  jobs,  it  is.  in  fact,  a  law 
that  protects  jobs.  As  Mr.  Glen  Spain  of  the  Pacific  Coast  Federation  of  Fishermen's 
Associations  wiD  tell  you  today,  in  the  Pacific  Northwest,  the  ESA's  protection  of  endangered 
salmon  runs  is  essential  to  protecting  a  commercial  and  recreational  fishing  industry  providing 
bOJSOO  jobs  and  $1  billion  annually  in  personal  income  to  the  region's  economy.  Even  protecting 
less  glamorous  species,  such  as  freshwater  mussels.  43  percent  of  which  are  threatened, 
endangeied.  or  extinct,  protects  jobs.  Export  of  mussel  shells  from  the  United  States  to  Japan 
for  the  cultured  pearl  industry  is  worth  $60  million  annually  to  the  American  economy, 
supportiog  10.000  jobs. 
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TTie  truth  is,  in  the  vast  majority  of  cases,  the  ESA  works,  striking  a  balance  between 
wildlife  conservation  and  the  needs  of  people.  Studies  by  the  World  Wildlife  Fund  and  the 
National  Wildlife  Federation,  confirmed  by  the  General  Accounting  Office,  show  that,  between 
1979  and  1993,  of  more  than  150,000  projects  reviewed  for  conflict  with  endangered  species, 
99.9  percent  of  the  projects  went  forward. 

In  virtually  every  provision  of  the  ESA,  social  and  economic  factors  are  taken  into 
account.  The  ESA  prohibits  consideration  of  non-biological  factors  only  in  the  decision  whether 
to  list  a  species  as  threatened  or  endangered.  Economic  and  other  impacts  resulting  from  critical 
habitat  designation  must  be  taken  into  account,  pursuant  to  Section  4(b)(l)(B)(2)  of  the  ESA. 
Special  regulations  balancing  species  conservation  with  other  concerns  are  issued  pursuant  to 
Section  4(d)  of  the  ESA.  Section  10(j)  authorizes  more  flexible  conservation  programs  for 
reintroducing  nonessential  experimental  populations  of  endangered  species  to  their  former  habitat 
Sections  7  and  10  allow  the  Secretary  of  the  Interior  to  issue  incidental  take  permits,  allowing 
people  to  harm  or  even  kill  individuals  of  a  listed  species  in  the  course  of  some  otherwise  lawful 
activity.  Section  7  requires  the  Secretary  to  suggest  any  available  reasonable  and  prudent 
alternatives  to  a  proposed  federal  action  whenever  the  Secretary  concludes  that  the  action  will 
jeopardize  the  continued  existence  of  a  listed  species  or  result  in  the  adverse  modification  or 
destruction  of  critical  habitat  Regulations  set  forth  at  50  C.F.R.  §  402.02  implementing  Section 
7  require  that  reasonable  and  prudent  alternatives  must  be  "economically  and  technologically 
feasible."  Even  when  there  are  no  reasonable  and  prudent  alternatives.  Congress  has  provided 
an  escape  valve  in  Section  7  of  the  ESA,  via  the  Cabinet-level  Endangered  Species  Committee, 
which  has  the  power  to  grant  exemptions  from  the  ESA  when  it  determines  that  the  benefits  of 
a  project  outweigh  the  benefits  of  conserving  a  species.  The  fact  that  the  Endangered  Species 
Committee  has  only  been  called  upon  three  times  since  its  creation  to  resolve  endangered  species 
conflicts  is  eloquent  testimony  to  the  ESA's  effectiveness  in  resolving  conflicts  short  of  an 
"either/or"  decision. 

Despite  the  heavy  consideration  given  to  economic  and  other  concerns  under  the  ESA, 
the  ESA  has  still  been  quite  successful  in  its  central  mission,  saving  species  from  extinction. 
According  to  the  Department  of  the  Interior  in  its  1992  Report  to  Congress  on  the  ESA,  270 
species  are  either  stable  or  improving  under  the  ESA's  care.  As  the  National  Research  Council 
concluded  in  its  recent  study.  Science  and  the  Endangered  Species  Act,  "[Dhe  ESA  has 
successfully  prevented  some  species  from  becoming  extinct  Retention  of  the  ESA  would  help 
to  prevent  species  extinction." 

H.R.  2275:   A  RECIPE  FOR  EXTINCTION 

H.R.  2275,  the  bill  before  this  Committee,  ignores  the  ESA's  record  of  success  and  the 
recommendations  of  the  National  Research  Council  to  retain  a  strong  ESA.  While  there  would 
still  be  an  ESA  following  enactment  of  H.R.  2275,  the  ESA  would  exist  in  name  only,  stiipped 
of  its  ability  to  effectively  conserve  threatened  and  endangered  species.    Indeed,  H.R.  2275  is 
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such  a  misguided  bill  that  it  is  difficult  to  enumerate  all  of  its  flaws.  Nevertheless,  here  are  some 
of  the  bill's  major  problems: 

1.  H.R.  2275  Abandons  the  Central  Goal  of  the  ESA.  Recovering  Species. 

Since  1973,  the  ESA  has  had  a  simple  goal,  to  recover  species  to  the  point  that  the 
protections  of  the  ESA  are  no  longer  necessary.  While  recovery  may  not  be  possible  for  all 
species  in  every  circumstance,  the  law  has  emphasized  the  need  to  cry.  H.R.  2275  abandons  this 
goal  in  Section  501,  authorizing  the  Secretary  of  the  Interior,  without  public  input,  to  establish 
lower  conservation  objectives  for  threatened  and  endangered  species. 

Thus,  the  Secretary  may  decide  that  it  is  not  worth  the  time  and  expense  to  seek  to 
recover  a  particular  species.  Instead,  the  species  will  only  be  protected  from  direct,  intentional 
lulling  or  injury.  Such  a  policy  seems  designed  to  highlight  our  ignorance  rather  than 
demonstrate  our  wisdom.  While  a  future  Secretary  might  find  it  difficult  to  write  off  the  bald 
eagle,  the  Secretary  may  find  it  easier  to  abandon  the  recovery  of  an  endangered  reptile  or 
amphibian.  Of  course,  we  now  know  that  the  Houston  toad  produces  alkaloids  that  may  be 
useful  in  fighting  heart  disease,  so  maybe  it  will  be  allowed  to  recover.  But  what  of  the 
Wyoming  toad  or  the  Plymouth  redbelly  turtle,  of  which  we  know  very  little?  As  Aldo  Leopold, 
the  father  of  scientific  wildlife  management  so  eloquently  put  it,  'To  keep  every  cog  and  wheel 
is  the  first  precaution  of  intelligent  tinkering."   H.R.  2275  flies  in  the  face  of  this  wisdom. 

2.  H.R.  2275  Eliminates  Crucial  Protections  for  Listed  Species.  Particularly  Marine  and 
Foreign  Species. 

The  ESA  protects  threatened  and  endangered  species  in  a  variety  of  ways,  ranging  from 
protecting  individuals  of  a  listed  species  from  being  directly  taken  to  protecting  the  habitat  upon 
which  listed  species  depend  for  their  survival  and  recovery.  In  addition,  by  requiring  federal 
agencies  to  consult  on  their  activities  which  may  harm  listed  species  and  requiring  others  to 
obtain  incidental  take  permits  for  their  activities  that  adversely  affect  listed  species,  the  ESA 
institutionalizes  caution  in  our  approach  to  threatened  and  endangered  species.  H.R.  2275  throws 
caution  to  the  wind,  undermining  crucial  protections  for  listed  species  on  every  level. 

Section  301  of  the  bill  raises  numerous  substantive  and  procedural  hurdles  must  be 
overcome  before  any  of  the  ESA's  protections  can  be  extended  to  a  species.  For  example,  the 
Secretary  must  identify  and  collect  extensive  data,  consider  captive-bred  populations  found  in 
zoos  and  private  hands,  and,  in  the  case  of  foreign  species,  obtain  written  concurrence  from  each 
nation  in  which  a  species  proposed  for  listing  is  found.  Indeed,  even  before  the  Secretary  can 
exercise  the  authority  to  temporarily  list  a  species  on  an  emergency  basis,  there  must  be  a 
significant  likelihood  that  the  species  will  be  placed  on  an  irreversible  course  to  extinction  within 
2  years  unless  the  species  is  fully  protected  under  the  ESA.  With  this  requirement,  the  rarely 
used  emergency  listing  authority  will  become  rarer  still. 
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Once  a  species  has  run  the  gaimtlet  established  by  the  bill  for  listing,  numerous  provisions 
of  the  bill  operate  to  ensure  that  actual  protection  for  the  species  will  be  minimized.  Section  503 
provides  that,  until  a  conservation  plan  has  been  completed,  newly  listed  species  will  be  protected 
only  from  direct,  intentional  take.  After  a  conservation  objective  has  been  established  and  a 
conservation  plan  completed.  Section  502  exempts  individuals  and  federal  agencies  acting  in 
accordance  with  those  less  protective  plans  from  the  take  prohibition  and  interagency  consultation 
requirements.  In  case  that  exemption  is  not  broad  enough.  Section  205  authorizes  the  Secretary 
to  exempt  broad  categories  of  activities  from  the  take  prohibition,  through  the  issuance  of  general 
permits,  patterned  after  those  under  Section  404  of  the  Clean  Water  Act  which  have  led  to  the  • 
continued  loss  of  valuable  wedands. 

Section  102  provides  that  the  normal  protections  of  the  ESA  for  listed  and  candidate 
species  will  be  suspended  in  any  area  covered  by  a  cooperative  management  agreement  which 
the  Secretary  has  determined  will  promote  the  conservation  of  a  species.  Thus,  once  a 
cooperative  management  agreement  has  been  signed,,  the  ESA's  prohibition  against  taking, 
endangered  species,  its  requirement  for  interagency  consultation,  as  well  as  any  of  the  diluted 
conservation  measures  provided  by  H.R.  2275  will  cease  to  operate  in  the  area  covered  by  the 
agreement.  In  short,  the  door  will  be  open  to  the  balkanization  of  what,  until  now,  has  been  a 
successful  national  endangered  species  conservation  program. 

Section  507  reverses  the  long-standing  regulatory  practice  of  providing  threatened  species 
with  the  same  protection  afforded  endangered  species,  unless  circumstances  dictate  otherwise. 
Instead,  the  bill  requires  that  threatened  species  be  given  less  protection  than  endangered  species, 
even  in  cases  like  that  of  the  Inyo  California  Towhee,  which  had  fewer  than  200  individuals 
when  it  was  listed  as  threatened,  less  than  many  endangered  species.  This  short-sighted  policy 
will,  in  the  long  run,  likely  result  in  more  endangered  species  listings  as  earlier  conservation  of 
threatened  species  is  blocked. 

A.         H.R.  2275  eliminates  protection  of  endangered  marine  wildlife. 

H.R.  2275's  elimination  of  effective  protections  for  endangered  species  is  most  apparent 
in  the  bill's  special  treatment  of  endangered  marine  wildlife.  Section  201  effectively  eliminates 
protection  for  threatened  and  endangered  marine  wildlife  other  than  fish  in  U.S.  waters  out  to  the 
200-mile  limit, -allowing  incidental  take  of  threatened  or  endangered  whales,  sea  lions,  seals,  sea 
turties,  sea  otters,  or  seabiids  in  the  course  of  otherwise  lawful  activities  in  U.S.  waters  not 
designated  as  critical  habitat  In  other  words,  the  oilindustry  will  no  longer  be  required  to  take 
precautions  to  prevent  spills  that  might  take  whales  or  sea  oners  along  the  California  coast. 
Shrimpers  in  the  Gulf  of  Mexico  will  no  longer  be  required  to  use  turtle  excluder  devices  (TEDs) 
to  prevent  sea  turtles  from  drowning  in  their  nets,  returning  to  the  days  when  according  to  the 
National  Academy  of  Sciences,  without  TEDs,  as  many  as  55,000  sea  turtles  drowned  annually 
in  shrimp  nets. 
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In  case  Section  201 's  broad  exemption  is  not  sufficient.  Section  208  expressly  requires 
the  Secretary  to  exempt  shrimpers  from  TED  requirements  when  the  Secretary  determines  that 
their  contributions  to  sea  turtle  conservation  programs  exceed  the  harm  to  sea  turtles  resulting 
from  not  using  TEDs.  Similariy,  Section  104  exempts  from  the  take  prohibition  anyone  who 
participates  in  some  unspecified  way  in  captive  breeding  programs,  predator  control,  artificial 
feeding,  or  habitat  management  Thus,  a  shrimper  who  sends  a  donation  to  a  program  to  preserve 
sea  turtle  nesting  beaches  along  the  Persian  Gulf  could  be  allowed  to  capture  and  drown  sea 
turtles  in  the  Gulf  of  Mexico.  This  special  assistance  to  the  Gulf  of  Mexico  shrimp  fleet  is 
particularly  outrageous  in  light  of  the  recent  report  in  the  October  1995  issue  of  National 
Fisherman  that  more  than  100  new  shrimp  trawlers  are  being  built  or  on  order  at  yards  along  the 
Gulf  of  Mexico,  fueled  by  high  shrimp  prices,  lower  insurance  and  interest  rates,  and  industry 
optimism. 

In  addition  to  removing  substantive  protections  for  endangered  marine  wildlife,  H.R.  2275 
makes  a  fundamental  and  costly  change  in  the  implementation  of  the  ESA  for  marine  species. 
Section  301  eliminates  the  Secretary  of  Commerce  from  the  definition  of  "Secretary"  under  the 
ESA,  eliminating  the  authority  of  the  Secretary  of  Commerce,  the  National  Oceanic  and 
Atmospheric  Administration,  and  the  National  Marine  Fisheries  Service  over  endangered  marine 
species.  However,  the  bill  never  directly  transfers  authority  over  such  species  to  the  Secretary 
of  the  Interior  and  the  U.S.  Fish  and  Wildlife  Service,  and  makes  no  provision  for  replacing  the 
Commerce  Department's  personnel  and  its  quarter-century  of  expertise  in  this  arena. 
Inexplicably,  Section  801  continues  to  authorize  increasing  appropriations  for  ESA 
implementation  by  the  Commerce  Department. 

B.         H.R.  2275  undermines  protection  of  foreign  species. 

Under  the  ESA,  the  U.S.  has  been  a  global  leader  conserving  threatened  and  endangered 
species.  Attesting  to  this  is  the  fact  that  the  Convention  on  International  Trade  in  Endangered 
Species  (CITES)  is  commonly  known  around  the  world  as  the  Washington  Convention,  as  a 
result  of  its  development  and  signing  under  U.S.  leadership  in  Washington,  D.C.  in  1973.  H.R. 
2275  proposes  to  abandon  our  Nation's  international  leadership  in  this  regard. 

Numerous  provisions  of  the  bill  will  require  the  U.S.  to  subordinate  our  own  best 
judgment  on  endangered  species  conservation  to  that  of  other  nations,  even  when  the  wildlife 
conservation  laws  and  policies  of  those  nations  are  less  protective  than  our  own.  Section  207 
prohibits  the  Secretary  from  adopting  more  restrictive  conservation  measures  than  those  specified 
under  CITES,  despite  the  clear  reservation  in  Article  XTV  of  CITES  of  the  right  of  parties  to 
adopt  more  restrictive  measures.  Section  207  also  requires  the  Secretary  to  obtain  the  written 
consent  of  all  nations  in  which  a  threatened  species  is  found  before  adopting  any  protective 
regulations.  Thus,  before  protecting  Argali  sheep  in  the  threatened  portion  of  their  range,  the 
Secretary  would  have  to  get  the  written  consent  of  Kyrgyzstan,  Mongolia,  and  Tajikistan. 
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Section  305  requires  the  Secretary  to  give  actual  notice  to,  and  consult  with,  foreign 
nations  which  take  on  the  high  seas  a  species  proposed  for  listing.  Thus,  under  this  provision, 
the  U.S.  would  constantly  find  itself  having  to  consult  with  Japan,  Russia,  and  numerous  other 
nations  operadng  high  seas  fishing  fleets  around  the  world  before  a  species  could  be  listed. 

Similarly,  Section  204  creates  a  rebuttable  presumption  that  the  survival  of  foreign  species 
is  enhanced  by  taking  for  sciendfic  collecuon,  captive  breeding,  sport  hunting,  or  falconry  in 
accordance  with  the  wildlife  conservation  laws  of  the  nation  in  which  the  species  is  found. 
Before  the  Secretary  could  deny  a  permit  for  such  purposes,  the  Secretary  would  have  to  give 
the  nation  of  origin  six  months  notice  and  opportunity  to  comment.  Once  again,  the  U.S.  will 
be  forced  to  delay  or  forego  its  world  leadership  in  endangered  species  conservation. 

3.  H.R.  2275  Abandons  Habitat  Protection. 

The  National  Research  Council  recently  concluded  in  its  report.  Science  and  the 
Endangered  Species  Act,  that  habitat  destruction  is  the  most  serious  threat  to  endangered  species 
and,  therefore,  habitat  protection  is  essential  to  endangered  species  conservation.  The  U.S. 
Supreme  Coun  reached  a  similar  result  when  it  ruled  in  Babbitt  v.  Sweet  Home  Chapter  of 
Communities  for  a  Great  Oregon  that  the  ESA  protects  endangered  species  from  indirect  harm 
in  the  form  of  habitat  destruction  as  well  as  from  direct  take. 

H.R.  2275  ignores  the  importance  of  habitat  conservation  and  overturns  the  Sweet  Home 

decision.  Section  202  restricts  the  definition  of  harm  to  direct  action  that  actually  kills  or  injures 

a  member  of  a  listed  species.  Thus,  Texas  developers  could  destroy  the  entire  remaining  nesting 

■  habitat  for  an  endangered  migratory  songbird  such  as  the  golden-cheeked  warbler  when  the  bird 

is  in  Central  America,  as  it  is  most  of  the  year. 

The  bill  also  reduces  protection  for  designated  critical  habitat.  Section  504  redefines 
critical  habitat  to  encompass  only  occupied  habitat  that  is  necessary  to  the  persistence  of  a 
species  for  the  next  50  years.  Thus,  formerly  occupied  portions  of  the  historic  range  of  a  species 
which  may  be  essential  to  the  long-term  recovery  of  the  species  would  be  left  unprotected. 

Section  601  creates  a  biological  reserve  system  which  perversely  will  result  in  less  habitat 
protection  for  listed  species.  Endangered  species  conservation  efforts  on  units  of  the  reserve 
system  must  be  consistent  with  other  resource  activities  that  occur  on  the  units.  Endangered 
species  conservation  on  federal  lands  not  included  in  the  reserve  system  can  only  occur  if  the 
Secretary  I'lnds  that  the  species  is  not  otherwise  protected  within  the  reserve  system. 

4.  H.R.  2275  Eliminates  Federal  Agency  Conservation  Duties. 

What  has  set  the  ESA  apart  from  other  wildlife  conservation  laws  is  its  requirements  in 
Section  7  that  federal  agencies  use  their  authorities,  in  consultation  with  the  Secretary,  to  further 
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the  conservation  of  threatened  and  endangered  species.  In  1978,  the  U.S.  Supreme  Court  ruled, 
in  Tennessee  Valley  Authority  v.  Hill,  that  under  the  ESA,  endangered  species  are  to  be  accorded 
the  highest  of  priorities  and  federal  agencies  must  work  to  ensure  that  their  other  duties  are 
carried  out  in  harmony  with  their  obligation  to  conserve  endangered  species.  Section  40 1  of  H.R. 
2275  reverses  tius  priority,  requiring  federal  agencies  to  conserve  listed  species  only  to  the  extent 
that  it  fits  in  with  their  other  duties. 

In  addition.  Sections  401  and  502  make  the  interagency  consultation  requirement 
discretionary  with  the  federal  agency  proposing  an  action.  Thus,  if  the  U.S.  Forest  Service  is 
proposing  logging  in  endangered  grizzly  bear  habitat,  it  will  be  up  to  tiie  Forest  Service  to  decide 
whether  it  wishes  to  consult  with  the  U.S.  Fish  and  Wildlife  Service  on  die  impacts  of  the 
logging  on  the  species.  Furthermore,  even  if  the  ferieral  agency  chooses  to  consult,  that 
consultation  must  be  concluded  within  90  days,  subject  to  limited  extensions,  or  the  action  may 
go  forward  regardless  of  the  impact  on  the  species. 

Section  402  creates  broad  exemptions  from  interagency  consultation  requirements, 
including  an  exemption  for  routine  operation  and  maintenance  of  a  project  or  facility.  Thus, 
conservation  measures  identified  through  interagency  consultation,  such  as  underpasses  to  prevent 
endangered  Rorida  panthers  from  being  struck  by  highway  traffic,  might  never  come  to  light. 

The  bill  also  amends  at  least  nine  other  wildlife  conservation  laws  in  addition  to  the  ESA. 
Section  102  exempts  the  preparation  and  implementation  of  cooperative  management  agreements 
from  the  National  Environmental  Policy  Act  (NEPA).  Section  205  provides  that  a  permit  issued 
under  die  ESA  will  suffice  as  a  permit  under  the  Bald  and  Golden  Eagle  Protection  Act,  the 
Marine  Mammal  Protection  Act,  the  Lacey  Act,  the  Fish  and  Wildlife  Conservation  Act,  the 
Migratory  Bird  Treaty  Act,  the  Migratory  Bird  Conservation  Act,  and  the  Wild  Bird  Conservation 
Act.  Section  401  effectively  repeals  die  National  Forest  Management  Act's  requfa-ement  that 
national  forests  be  managed  to  maintain  viable  populations  of  native  and  desired  non-native 
wildlife. 

In  light  of  all  of  die  exemptions  created  by  H.R.  2275  for  federal  and  non-federal 
activities  alike,  it  is  almost  superfluous  that  Section  403  eliminates  the  Endangered  Species 
Committee  and  its  carefully  crafted  procedures  for  granting  exemptions  from  the  ESA  in  the  rare 
case  of  a  truly  irreconcilable  conflict  between  a  project  and  species  conservation.  In  its  place, 
the  Secretary  of  Defense  is  given  unreviewable  authority  to  exempt  activities  on  national  security 
grounds  and  the  President  is  given  the  authority  to  exempt  activities  in  federal  disaster  areas. 

5.'        H.R.  2275  Is  Scientifically  Flawed. 

As  Dr.  Stuart  Pimm  of  the  University  of  Tennessee  will  tell  you  in  greater  detail  in  his 
testimony,  the  bill  is  not  based  on  sound  science.  For  example,  even  tiiough  the  National 
Research  Council  concluded  in  its  recent  report  on  the  ESA  tiiat  captive  breeding  is  not  a 
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substitute  for  conservation  of  endangered  species  in  the  wild,  including  habitat  protection,  Section 
505  requires  the  Secretary  to  emphasize  captive  breeding  as  a  conservation  measure.  Similarly, 
while  the  National  Research  Council  recognized  the  biological  importance  of  protecting  distinct 
populations.  Section  902  requires  the  delisting  of  any  distinct  population  segment  that  is  not 
designated  as  a  distinct  population  in  the  national  interest  by  Congress  and  subjects  all  future 
listings  of  distinct  populations  to  this  political  popularity  contest 

While  Section  304  creates  a  host  of  minimum  standards  for  the  scientific  information 
contained  in  a  petition  to  list  a  species.  Section  307  authorizes  delisting  petitions  with  virtually 
no  minimum  requirements  other  than  that  the  Secretary  respond  to  them  within  a  prescribed 
period.  In  addition.  Section  205  requires  the  Secretary  to  give  priority  to  research  on  alternative 
methods  and  technologies  to  reduce  incidental  take  of  listed  species  if  existing  methods  and 
technologies  are  alleged  to  entail  significant  costs  to  non-federal  persons,  even  if  the  existing 
methods  and  technologies  are  effective  in  reducing  incidental  take.  Thus,  the  Secretary  would 
be  required  to  give  priority  to  research  on  alternatives  to  TEDs,  even  though  the  National 
Academy  of  Sciences  has  concluded  that  requiring  TEDs  in  shrimp  nets  is  the  most  effective 
way,  short  of  banning  shrimping,  to  protect  sea  turtles  and,  if  construction  of  new  shrimp  trawlers 
is  any  indication,  the  Gulf  of  Mexico  shrimp  fishery  is  booming. 

6.  H.R.  2275  Undermines  Law  Enforcement. 

In  addition  to  the  numerous  ESA  exemptions  created  by  H.R.  2275,  the  bill  undermines 
the  ability  of  the  federal  government  and  of  citizens  to  enforce  the  law.  Contrary  to  long- 
established  rules  under  U.S.  wildlife  laws  such  as  the  Lacey  Act,  Section  201  restricts  the  seizure 
of  wildlife  in  an  ESA  enforcement  action  to  specimens  of  a  listed  species.  So,  for  example,  a 
shrimper  fishing  without  a  TED  would  only  forfeit  any  sea  tunle  specimen  illegally  taken,  not 
the  entire  shriinp  catch.  Clearly,  H.R.  2275  would  dramatically  weaken  the  deterrence  value  of 
ESA  enforcement  provisions. 

Section  201  also  limits  the  ability  of  citizens  to  enforce  the  ESA.  Citizen  suits  against 
anyone  other  than  the  federal  government  would  be  barred,  no  matter  how  egregious  the 
violation.  Citizens  would  be  barred  from  bringing  suit,  even  in  emergencies,  to  compel  the 
Secretary  to  make  a  listing  decision.  The  award  of  attorney  fees  and  expert  witness  costs, 
designed  to  encourage  citizen  enforcement,  would  be  eliminated.  On  the  other  hand,  suits  by 
those  claiming  economic  injury  or  challenging  a  decision  to  list  a  species  would  be  expressly 
authorized. 

7.  H.R.  2275  Will  Be  Enonnouslv  Costly. 

At  a  time  when  many  in  Congress  are  focusing  on  reducing  bureaucracy  and  the  burden 
on  American  taxpayers,  H.R.  2275  goes  in  the  opposite  direction.  Sections  302  and  303  mandate 
numerous  public  hearings,  peer  review,  and  other  procedural  requirements  regardless  of  whether 
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there  is  any  controversy  surrounding  a  listing  decision  or  other  ESA  action.  Section  903  alone 
will  require  the  Secretary  to  develop  conservation  objectives  and  plans  and  revise  existing 
recovery  plans  for  approximately  1,500  currently  listed  species  within  42  months  of  enactment. 

H.R.  2275  will  also  cost  taxpayers  millions  of  dollars.  Sections  802  and  803  require 
taxpayers  to  pay  up  to  half  the  cost  of  activities  which,  but  for  the  ESA,  would  harm  threatened 
and  endangered  species.  Section  101  requires  compensation  to  be  paid  to  any  owner  of  real  or 
personal  property  who  claims  a  diminution  in  value  of  any  portion  of  the  property  of  as  little  as 
20  percent.  This  is  a  far  broader  standard  than  the  standard  for  compensation  under  the  takings 
clause  of  the  Fifth  Amendment  to  the  Constitution  and  one  that  is  particularly  unjustified  in  light 
of  the  fact  that  there  has  never  been  a  finding  by  any  federal  court  that  the  ESA  has  resulted  in 
an  unconstitutional  taking  of  private  property.  Moreover,  by  requiring  compensation  to  be  paid 
from  the  inadequate  annual  appropriations  of  the  U.S.  Fish  and  Wildlife  Service,  Section  101  is 
designed  to  cripple  the  Service's  ability  to  effectively  conserve  species. 

In  sum.  Mister  Chairman,  H.R.  2275  will  undermine  the  ESA's  most  important  protections 
for  threatened  and  endangered  species  and  impose  additional  bureaucracy  and  cost  to  taxpayers 
in  the  process.  If  H.R.  2275  is  enacted,  the  progress  our  Nation  has  made  over  the  past  two 
decades  in  stemming  the  tide  of  species  extinction  will  be  lost  Quite  blundy,  H.R.  2275  is  a 
recipe  for  extinction. 

RECOMMENDATIONS  FOR  RESPONSIBLE  REFORM 

Rather  than  adopting  the  misguided  "reforms"  embodied  in  H.R.  2275,  this  Committee 
and  the  House  should  adopt  an  ESA  reauthorization  bill  which  responsibly  addresses  the  concerns 
that  have  been  raised  about  the  ESA  and  its  implementation,  while  ensuring  that  the  ESA  remains 
what  it  has  been  for  more  than  twenty  years,  an  effective  law  for  the  conservation  of  threatened 
and  endangered  species.  Responsible  reform  of  the  ESA  should  be  based  on  the  following 
principles: 

First,  we  should  not  spend  our  children's  inheritance.  Conserving  species  benefits  future 
generations' as  well  as  ourselves.  These  benefits  may  not  always  be  quantifiable  in  monetary 
terms.  Long-term  benefits  to  futile  generations  must  not  be  sacrificed  for  short-term  economic 
gains. 

Second,  an  ounce  of  prevention  is  worth  a  pound  of  cure.  Conserving  species  before  they 
are  on  the  brink  of  extinction  offers  more  and  better  opportunities  to  balance  species  conservation 
against  economic  and  other  considerations,  helping  avoid  conflicts. 

Third,  we  must  put  our  money  where  our  mouths  arc.  Sustained  and  adequate  funding 
of  historically  underfunded  endangered  species  conservation  programs  is  essential.  Similarly, 
greater  incentives  should  be  provided  to  private  bndowners  to  encourage  endangered  species 
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^onservanoo  on  their  properties. 

Foonh,  we  must  keep  our  eyes  on  the  ball.  The  purpose  of  the  ESA  is  to  conserve 
ttmeaieiied  and  endangered  species  and  the  ecosystems  upon  which  they  depend.  While  it  is 
important  to  make  the  ESA  flexible,  effective  conservation  of  species  and  their  habitats  must 
remain  the  hmdamcntal  goal  of  the  law. 

With  these  principles  in  mind,  I  offer  the  following  suggestions  for  responsible  reforms 
to  the  ESA: 

*  Ttae  ESA,  in  combination  with  other  laws,  should  do  a  better  job  of  preventing 
specie*  from  bccooiing  endangered  in  the  Tirst  place.  The  ESA  can  be  improved  by  providing 
express  authority  in  the  law  for  a  preventive  program  to  identify  imperiled  ecological 
communities  and  ecosystems,  key  species  within  those  commanities,  and  cooperative  measures 
which  can  be  taken  by  federal,  state,  local  and  private  parties  to  conserve  those  species, 
communities,  and  ecosystems.  In  panictilar.  steps  must  be  taken  to  conserve  species  before  they 
decline  to  the  point  where  listing  under  the  ESA  is  necessary. 

In  addition,  the  ESA  was  never  intended  to  solve  all  our  wildlife  conservation  problems. 
Inaead.  the  ESA  was  intended  as  a  safety  net.  protecting  species  from  extinction  when  other 
measures  have  failed.  Thus,  in  addition  to  making  the  ESA  itself  more  proactive,  it  is  essential 
that  an  oar  wildlife  conservation  laws  and  policies,  particularly  those  governing  management  of 
poMic  lesoorces  such  as  federal  lands  and  marine  resources,  be  more  proactive  in  conserving 
wildlife  and  plants. 

*  The  ESA  should  be  improved  to  provide  more  effective  recovery  measures  for 
thnatcned  and  endangered  spedcs.  The  best  way  to  eliminate  conflicts  between  development 
a«l  specie*  conservatioa  is  to  recover  species  so  that  they  can  be  removed  from  the  endangered 
species  list.  Once  a  species  is  listed,  the  Secretary  should  assemble  a  recovery  team,  consisting 
oif  represeniatives  of  federal  agencies.  State,  local,  and  tribal  governments,  private  landowners, 
scientists,  conservationists,  industry  representatives,  and  other  interested  persons  to  prepare  a 
recovery  plan  within  18  ntonths  of  listing.  Plans  should  be  developed  with  sufficient 
oppormnities  for  puUic  review  and  comment,  including  review  and  comment  by  the  regulated 
community  and  other  interested  citizens. 

Recovery  plans  should  emphasize  the  role  of  federal  agencies  and  public  lands  in 
achieving  recovery.  Recovery  targets,  based  on  the  best  available  science,  should  be  established 
m  ibe  outset,  before  considering  the  various  alternatives  for  achieving  the  targets.  These  targets 
fhrmiH  provide  objective  benchmarks  for  assessing  progress  toward  recovery  and  delisting.  Plans 
should  include  enforceable  de^llines  for  recovery  activities.  Recovery  plans  should  give  priority 
10  actions  that  will  provide  the  greatest  recovery  benefits  and  idenbfy  ways  to  reduce  costs  of 
recovery  without  sacrificing  species  conservation.    Recovery  plans  should  provide  guidance  to 
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private  landowners  regarding  what  activities  may  result  in  an  illegal  taking  of  a  listed  species. 
Habitat  conservation  plans  developed  pursuant  to  Section  10  of  the  ESA  should  be  required  to 
be  consistent  with  recovery  plans.  When  possible,  recovery  plans  should  be  developed  for 
multiple  species  dependent  on  a  common  ecosystem.  Adequate  funding  for  recovery  planning 
and  implementation  is  essendaL 

*  Tfae  ESA  should  provide  greater  incentives  for  private  landowners  to  conserve 
species  on  their  property.  A  revolving  loan  fund  to  assist  State  and  local  governments  in  the 
development  and  implementation  of  habitat  conservation  plans  should  be  established.  Tax 
incentives,  including  deferral  of  estate  taxes  on  property  subject  to  a  cooperative  agreement  for 
the  conservation  of  listed  or  candidate  species,  should  be  created.  Existing  land  stewardship 
programs,  such  as  the  Conservation  Reserve  Program  and  the  Forest  Stewardship  Program,  should 
be  amended  to  provide  additional  benefits  for  activities  that  conserve  listed  and  candidate  species 
while  also  serving  die  original  goals  of  the  programs.  New  incentive  programs,  authorizing  the 
Secretary  of  the  Interior  to  pay  private  landowners  for  undertaking  additional  endangered  ^)ecies 
conservation  activities  beypnd  those  required  by  existing  law,  should  be  authorized.  Regulatory 
incentives  which  provide  landowners  with  assurances  that  their  conservation  obligations  will  not 
increase  as  a  result  of  their  voluntary  conservation  activities  while  ensuring  that  species  truly 
benefit,  should  be  considered. 

*  Immediate  steps  should  be  taken  to  reduce  the  frustration  <dtizens  sometimes  feel  in 
dealing  with  federal  agencies  charged  with  ESA  implementation.  Each  field  office  of  the 
U.S.  Fish  and  Wildlife  Service  should  have  a  designated  Property  Owner  and  Community 
Assistance  officer  whose  job  is  to  provide  timely  advice  and  assistance  to  landowners  in 
complying  with  the  ESA  and  to  answer  questions  and  respond  to  complaints  and  suggestions 
from  landowners.  These  officers  wUl  also  be  responsible  for  providing  landowners  with 
information  about  the  alternative  dispute  resolution  mechanisms  already  available  in  the  U.S. 
Claims  Court  to  those  claiming  that  the  federal  government  has  taken  their  property  without 
compensation. 

In  conclusion.  Mister  Chairman,  the  ESA  is  our  Nation's  promise  to  leave  our  children 
and  grandchildren  a  world  as  rich  in  plants  and  wild  animals  as  the  one  we  enjoy.  H.R.  2275 
would  break  that  promise,  seriously  undermining  the  ESA's  effectiveness.  Fortunately,  there  is 
another  path  open  to  this  Committee  and  the  House.  A  bill  based  on  the  responsible  reforms  I 
have  just  outlined  wUl  address  the  concerns  that  have  arisen  regarding  the  ESA  while  ensuring 
that  we  keep  our  promise  to  future  generations.   I  urge  this  Committee  to  follow  that  path. 

Thank  you.   I  will  be  happy  to  answer  your  questions. 
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Mr.  Chairman  and  distinguished  nnembers  of  the  Committee.    I  appreciate  the 
opportunity  to  appear  before  you  today  to  testify  regarding  H.R.  2275,  the 
Endangered  Species  Conservation  and  Management  Act  of  1995. 

As  Mr.  English  testified  before  this  Committee  several  months  ago,  the 
National  Endangered  Species  Act  Reform  Coalition  is  made  up  of  a  broad  cross- 
section  of  Americans  most  affected  by  the  Endangered  Species  Act.    Our  members 
range  from  small  individual  land  owners  and  farmers,  small  companies,  rural  electric 
cooperatives  and  public  power  entities  to  agricultural  interests,  water  districts, 
mining  interests  and  other  companies.    As  we  have  stated  before,  we  are  not  big 
business.    We  have  some  large  businesses  among  our  members,  but  we  primarily 
represent  small,  rural  interests. 

The  National  Endangered  Species  Act  Reform  Coalition  was  founded  by  rural 
people  seeking  to  make  some  sense  out  of  implementation  of  the  Endangered 
Species  Act.    Over  the  past  four  years,  the  Coalition  has  grown  to  include  more 
than  200  companies  and  associations  representing  millions  of  Americans  across  the 
country.    As  more  and  more  people  have  been  affected  by  the  Endangered  Species 
Act,  they  have  come  together  to  seek  some  balance  in  this  law  to  make  it  work 
better  for  species,  citizens  and  whole  communities. 

As  a  national  coalition,  we  recognize  the  responsibility  that  our  society  as  a 
whole  has  to  protect  our  fish  and  wildlife.    We  also  recognize  that  economic  well- 
being  in  rural  areas,  suburban  areas  and  urban  America  are  all  interrelated.    So  are 
providing  jobs  and  providing  for  the  wildlife  of  our  nation.    We  strongly  believe  that 
our  nation  can  have  a  healthy  and  strong  economy  and  protect  the  most  vulnerable 
of  our  fish  and  wildlife.    But  to  do  so,  we  must  recognize  all  of  our  responsibilities 
to  our  communities,  our  children,  and  generations  to  come  who  will  depend  on  a 
healthy  and  strong  nation. 

We  commend  this  Committee  for  the  work  of  the  ESA  Task  Force  chaired  by 
Mr.  Pombo.    We  commend  you  for  listening  to  the  voices  of  America  as  many 
expressed  concerns  about  the  implementation  of  the  Endangered  Species  Act  and 
some  expressed  support  for  the  current  law.    We  urge  the  members  of  this 
Committee  to  favorably  report  H.R.  2275,  the  Endangered  Species  Management 
and  Conservation  Act  of  1995.    This  legislation  offers  the  only  clear  hope  for 
reform  of  the  Endangered  Species  Act  in  the  United  States  House  of 
Representatives. 

We  recognize  that  H.R.  2275  is  long  and  complex.    I  think  all  of  us  in  this 
room  would  like  more  simple  answers  to  the  problems  of  endangered  species 
management.    But  the  simple  fact  is  these  issues  have  become  complex  and 
difficult.    We  urge  you  as  a  Committee  and  as  members  of  the  U.S.  House  of 
Representatives  to  recognize  that  complex  and  difficult  endangered  species 
management  issues  which  have  been  years  in  the  making  cannot  be  papered  over 
with  vague  changes  in  the  law. 
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Members  of  our  Coalition  have  participated  in  national  dialogues  on  ESA 
reauthorization,  governors  dialogues  including  those  sponsored  by  the  Western 
Governors'  Association  and  numerous  formal  and  informal  ESA  reauthorization 
discussions  with  a  wide  range  of  groups  having  various  points  of  view  regarding 
the  ESA.    Through  participation  in  these  dialogues,  our  Coalition  has  come  to  the 
conclusion  that  there  is  strong  agreement  on  many  basic  concepts  for  modifying 
the  Endangered  Species  Act. 

Such  areas  of  potential  agreement  include  increased  peer  review, 
strengthened  state  and  local  participation  in  ESA  management  and  strengthened 
public  involvement  in  recovery  planning  conservation  and  other  decision  making. 
These  areas  of  agreement  are  significant  and  can  and  should  form  the  bases  of  a 
reauthorization  and  strengthening  of  the  Endangered  Species  Act. 

At  the  same  time,  we  urge  Congress  in  the  strongest  possible  terms  to 
address  the  more  difficult  issues  as  well.    It  is  the  more  difficult  decisions  that  we 
as  communities  and  businesses  throughout  this  country  must  face  every  day. 
Should  the  ESA  remain  supreme  over  other  laws?    Should  the  consultation  process 
remain  closed?    What  is  the  best  method  of  conserving  a  species?    All  of  these  are 
difficult  choices  that  this  Congress  must  make.    If  this  Congress  moves  forward  on 
legislation  which  does  not  address  these  very  real  every  day  problems,  our 
communities  and  our  economy  will  continue  to  be  in  peril  and  the  Endangered 
Species  Act  itself  will  remain  in  jeopardy  for  years  to  come. 

We  first  began  to  seek  reform  of  the  Endangered  Species  Act  before  it 
expired  in  October  of  1992.    That  expiration  date  has  come  and  gone  and  the 
authorization  of  this  statute  has  formerly  expired.    Now  is  the  time  to  act  to 
reauthorize  and  reform  the  Endangered  Species  Act. 

The  Coalition  strongly  supports  H.R.  2275  and  opposes  weakening 
amendments  or  alternatives  which  would  leave  the  ESA  a  law  based  on  absolute 
requirements,  few  incentives  and  a  harsh  closed  door  regulatory  attitude. 

We  believe  H.R.  2275  represents  responsible  reform.    To  make  the 
Endangered  Species  Act  work,  any  reform  must  accomplish  at  least  the  following 
specific  changes  in  the  law: 

•  Place  the  ESA  on  equal  footing  with  other  laws  and  responsibilities. 

Conserving  species  is  an  important  goal  for  our  country  and  our 
federal  government  must  play  a  role  in  that  process;  however,  that  role 
cannot  be  undertaken  at  the  expense  of  all  other  government  functions.    We 
must  also  build  homes  and  schools,  provide  water  and  power  to  our 
communities  and  provide  jobs  for  our  people.    The  federal  government's 
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obligations  under  the  ESA  should  be  considered  and  acted  upon,  but  only  on 
equal  footing  with  other  laws  and  obligations  which  are  just  as  important  to 
our  nation's  health  and  security. 


Provide  compensation  for  lost  use  of  property. 

We  recognize  that  compensation  can  be  a  difficult  subject  for  local 
governments  as  well  as  for  the  federal  government.    As  a  Coalition,  we 
strongly  believe  that  proper  endangered  species  management  should  seldom, 
if  ever,  require  that  an  individual  land  owner  lose  his  or  her  property  in  a 
manner  that  requires  compensation  to  be  paid.    If  land  and  water  are 
required  for  species  conservation  purposes,  they  should  only  be  acquired  on 
a  willing  seller  basis.    However,  if  a  regulatory  approach  to  ESA  management 
is  maintained  in  the  upcoming  reauthorization,  a  sense  of  fundamental 
fairness  requires  that  property  owners  be  compensated  for  lost  use  of 
property  which  has  become  dedicated  to  a  public  good— the  conservation  of 
endangered  or  threatened  species. 


Significantly  increased  incentives  for  species  conservation. 

There  are  several  significant  incentives  for  species  conservation 
contained  in  H.R.  2275.    Some  of  these  incentives  include  cost  sharing  for 
species  conservation,  the  creation  of  a  habitat  reserve  grant  program  and  the 
establishment  of  clear  standards  for  regulatory  certainty  which  are  found  in 
several  sections  of  the  legislation.    In  addition,  we  commend  the  leaders  of 
this  Committee  for  introducing  separate  legislation  dealing  with  the  important 
issues  of  tax  incentives  and  a  greater  agricultural  critical  habitat  reserve 
program.    We  feel  these  separate  bills  are  an  important  part  of  a  package  of 
ESA  species  conservation  bills  based  on  incentive  principles.    These  other 
bills  are  significant  and  necessary  if  we  are  to  establish  a  truly  incentive 
based  system  for  species  conservation. 

All  too  often,  incentives  for  species  conservation  are  overlooked  as  an 
effective  tool  for  endangered  species  management.    To  a  large  degree,  many 
of  the  grassroots  voices  are  correct  in  calling  for  an  incentive  based 
approach  to  species  conservation.    We  urge  this  Committee  to  consider  over 
the  long  term  a  more  significant  incentive  based  approach,  with  greater 
attention  to  incentive  based  species  conservation  efforts. 
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Provide  a  more  open  and  balanced  recovery  planning  process. 

The  public  ultimately  holds  the  keys  to  a  better  worlcing  ESA.    In  areas 
where  there  has  been  a  heavy  regulatory  approach  to  ESA  decision  making  - 
with  decisions  on  recovery  plans  based  on  little  or  no  input  from  the  public  -- 
support  for  the  ESA  fades  rapidly  upon  imposition  of  the  conservation 
measures.    Title  V  of  H.R.  2275  establishes  a  conservation  planning  process 
which  allows  much  greater  public  input  and  provides  for  public  hearings  in 
affected  communities. 

H.R.  2275  also  provides  a  significant  change  in  the  Endangered 
Species  Act.    It  allows  the  government  to  determine  the  most  appropriate 
level  of  species  conservation.    We  recognize  that  in  some  cases  this  may  fall 
short  of  full  recovery  for  the  species;  however,  we  must  make  the  best 
choice  for  the  species  and  for  the  people  and  communities  affected  by  the 
conservation  choices.    We  have  urged  the  Congress  to  clearly  authorize 
conservation  standards  other  than  full  recovery.    H.R.  2275  does  so. 


Authorization  for  cooperative  conservation  agreements. 

Local  species  conservation  requires  the  cooperation  of  private  land 
owners  and  all  types  of  communities.    We  believe  that  the  ESA  must  be 
changed  to  contain  a  broad,  flexible  authorization  for  the  use  of  cooperative 
management  agreements  to  bring  non-federal  interests  into  the  species 
conservation  equation.    However,  we  must  stress  that  without  regulatory 
certainty,  such  agreements  are  of  little  use.    We  support  the  provisions  of 
H.R.  2275  which  provide  for  cooperative  management  agreements  with 
regulatory  certainty.    Such  agreements  will  allow  for  flexible  approaches  to 
species  conservation  and  in  our  view  are  far  better  than  a  pure  regulatory 
approach. 


The  ESA  listing  process  should  remain  based  on  science,  but  should  be  open 
to  scientific  peer  review  on  key  biological  decisions. 

Title  III  of  H.R.  2275  ensures  that  listing  decisions  will  be  based  on 
the  best  available  science  by  providing  proper  peer  review  of  scientific 
decisions  and  by  opening  scientific  data  collection  and  analysis  to  a  more 
public  process.   This  is  critical  to  ensure  that  species  listed  for  protection 
under  the  Endangered  Species  Act  truly  are  threatened  or  endangered. 
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Significantly  increase  involvement  of  state  and  local  government. 

State  and  local  governments  have  a  great  deal  of  expertise  in  land 
management  and  fish  and  wildlife  conservation  as  well  as  conservation  of 
wildlife  habitat.    We  believe  it  is  imperative  that  Congress  recognize  this 
expertise  and  significantly  increase  the  ability  of  state  and  local  governments 
to  manage  species  conservation  efforts.    The  role  of  state  and  local 
governments  should  not  be  limited  to  minor  consultation  roles. 

We  support  the  delegation  of  endangered  species  management  to  the 
states  as  is  called  for  in  H.R.  2275  as  well  as  the  significantly  increased  role 
of  state  and  local  governments  found  throughout  the  bill.    Anything  less  than 
the  working  relationship  established  in  the  proposed  legislation  is  to  say  that 
federal  answers  are  always  superior  to  state  and  local  answers. 


Establish  clear  standards  for  making  the  most  difficult  ESA  decisions. 

There  are  several  areas  where  ESA  management  decisions  are  most 
difficult,    it  is  imperative  that  Congress  establish  clear  standards  in  these 
areas,  such  as: 

Conservation  of  population  segments  of  species  should  reouire 
special  consideration  or  separate  Acts  of  Congress. 

The  advocates  of  the  current  Endangered  Species  Act  point 
with  pride  to  the  progress  of  our  nation's  symbol,  the  American  Bald 
Eagle.    It  is  crucial  to  note  that  Congress  enacted  several  specific 
provisions  to  protect  the  bald  eagle  including  FIFRA  amendments 
banning  the  use  of  DDT  and  the  Bald  Eagle  Protection  Act.    In  the  Bald 
Eagle  Protection  Act,  Congress  established  a  significant  precedent  that 
a  species  can  be  of. such  national  significance  that  a  specific  federal 
protection  statute  can  and  should  be  enacted.    Many  of  the  great 
symbols  of  our  country  are  of  national  significance.    Just  as  it  did  with 
the  Bald  Eagle,  Congress  should  enact  specific  statutes  to  conserve 
these  species  of  national  significance. 
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Establish  clear  standards  for  when  habitat  modification  will  be 
viewed  as  a  violation  of  the  law. 

There  are  few  if  any  more  important  rights  to  a  property  owner 
than  the  ability  to  own,  build  upon  or  modify  land.    It  Is  fundamentally 
wrong  and  unfair  to  inform  land  owners  that  modification  of  their 
property  may  cause  criminal  liability  to  the  U.S.  government  without 
establishing  in  law  a  clear  standard  for  what  activities  will  be  found  to 
violate  the  law. 

To  us,  it  doesn't  matter  which  U.S.  federal  court  is  correct  in  its 
view  of  liability  in  the  Sweet  Home  case.    What  matters  to  our  people 
is  that  there  are  clear  standards  for  determining  if  an  activity  might 
result  in  civil  and  criminal  penalties.    We  support  establishment  of  a 
rule  which  clarifies  that  such  extreme  liability  only  will  occur  if  a 
federally  protected  species  is  physically  harmed  by  an  activity. 

Critics  of  endangered  species  reform  often  point  to  what  they 
call  extremist  positions.    It  is  hard  to  find  a  more  extreme  position 
than  asserting  that  a  law  abiding  citizen  can  be  subject  to  criminal 
prosecution  for  disrupting  essential  behavior  patterns  of  a  species 
when  such  behavioral  patterns  are  unknown  to  nearly  all  citizenry. 


Establish  clear  requirements  for  the  designation  of  critical 
habitat. 

In  many  respects,  the  existing  law  has  reasonable  language 
with  respect  to  the  designation  of  critical  habitat,  such  as  the  habitat 
must  be  essential  to  the  conservation  of  species.    However,  the 
current  law  also  allows  unoccupied  habitat  to  be  designated  as  critical 
habitat.    There  are  good  arguments  for  expanding  the  habitat  of  a 
species  in  trouble,  but  it  is  extremely  unsettling  for  ordinary  citizens  to 
find  their  homes  or  property  to  be  within  zones  designated  as  critical 
habitat  for  a  species.    We  believe  that  critical  habitat  designations  for 
lands  where  species  are  not  currently  located  should  be  rarely  used 
unless  an  overriding  need  for  such  designation  is  proven.    Such  an 
overriding  need  is  not  required  under  current  law. 
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H.R.  2275  improves  the  requirements  by  establishing  clear 
standards  for  critical  habitat  designation.    If  more  habitat  is  needed, 
the  proposed  legislation  authorizes  the  Secretary  of  the  Interior  to  pay 
for  more  habitat  through  habitat  reserve  programs,  cooperative 
management  agreements  and  other  means.    This  approach  is  better  in 
our  view  than  designating  critical  habitat  for  lands  not  occupied  by 
these  species. 


CONCLUSION 

The  National  Endangered  Species  Act  Reform  Coalition  has  worked  on  ideas 
for  ESA  reform  for  close  to  four  years.    We  believe  that  this  Congress  has  an 
opportunity  to  reauthorize  and  improve  the  ESA  and  bring  this  law,  which  has 
direct  impact  on  so  many  communities,  closer  to  the  people.    If  the  politics  of  the 
past  are  allowed  to  continue  to  stalemate  progress  on  this  important  matter,  the 
law  is  doomed  and  with  it  are  many  of  our  smaller  communities  as  well  as  the 
species  which  could  be  saved  if  the  law  received  needed  improvements. 
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In  addition,  the  National  Endangered  Species  Act  Reform  Coalition  has  received  contributions  from  numerous 
individuals  who  support  the  goals  and  objectives  of  the  Coalition. 

September  19, 1995 
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Mr.  Chairman,  Chairman  of  the  Endangered  Species  Task  Force  and  Committee  members,  I 
appreciate  the  opportunity  to  appear  before  you  today  on  behalf  of  the  Grassroots  Endangered 
Species  Coalition.  The  Grassroots  ESA  Coalition  is  a  true  grassroots  organization  comprised 
of  about  300  organizations  representing  over  4  million  members.   We  commend  the  Chairmen 
and  Task  Force  Chairman  for  addressing  some  of  issues  in  their  proposal  which  we  consider 
most  important  and  which  we  anticipate  will  be  most  heatedly  opposed  by  those  who  would 
defend  the  status  quo  and  are  inherently  opposed  to  changing  the  way  Washington  does 
business. 

The  Coalition  is  dedicated  to  promoting  a  series  of  principles  which  we  believe  represent  the 
future  of  conservation.  These  principles  are  the  foundation  of  non-regulatory  and  incentive- 
based  endangered  species  conservation  program  which  will  result  in  the  actual  recovery  and 
conservation  of  endangered  species,  something  the  current  program  has  failed  to  do.  Such  an 
approach  will  save  species  because  it  removes  the  adverse  social,  economic  and  conservation 
consequences  stemming  from  a  regulatory  approach.  In  short,  our  goal  is  to  create  an 
endangered  species  program  which  works  as  opposed  to  the  current  program  which  has  been  a 
failure  as  is  well  documented  in  attached  material. 

There  are  many  individuals,  organizations,  interests  and  opinions  on  how  to  best  approach  the 
issue  of  endangered  species  but  I  think  they  can  be  generally  divided  into  three  groups. 

First,  there  are  those  who  wish  to  basically  retain  the  program  as  is  without  significant 
changes.   A  few  years  ago  they  argued  it  was  doing  a  good  job,  not  really  causing  any 
significant  conflict  and,  if  any  changes  were  needed  they  were  only  needed  to  expand  the 
program's  regulatory  authority  and  punitive  approach.  As  it  has  become  clear  that  the  claims 
that  the  current  Act  has  been  a  success  cannot  be  substantiated  and  that  the  Act  is  clearly 
creating  incentives  perverse  to  the  conservation  of  endangered  species  and  habitat,  these 
reform  opponents  have  begun  to  present  the  argument  that  the  programs  is  basically  sound  but 
only  a  few  minor  modifications  are  needed.  These  arguments  are  clearly  an  attempt  to  reduce 
the  momentum  of  those  promoting  real  reform;  they  are  basically  arguing  for  perestroika  in 
lieu  of  meaningful  changes. 

Secondly,  there  are  those  who  recognize  that  this  program  has  been  a  failure  for  people  and 
wildlife  and  who  wish  to  alleviate  the  tremendous  and  adverse  economic  and  social  costs  and 
to  lessen  the  adverse  conservation  consequences  of  a  regulatory  program  by  amending  the 
current  law  with  such  elements  as  tax  incentives  and  measures  to  protect  property.  These 
leaders,  individuals,  organizations  and  interests  are  dedicated  to  bringing  about  reforms  within 
the  structure  of  the  existing  Act. 

Third  and  finally  there  is  group  which  shares  many  overlapping  concerns  with  the  second 
group  but  believes  in  a  fundamentally  different  approach.  In  this  group  fall  the  members  of 
the  Grassroots  ESA  Coalition.   As,  I  alluded  to  this  group  sees  our  current  endangered  species 
program  as  inherently  unproductive  or  even  counterproductive  because  it  is  a  regulatory 
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approach  rather  than  an  incentive-based  approach.  We  recognize  that  those  regulations  which 
cause  the  social  and  economic  conflict  are  also  the  root  cause  of  this  policy's  failure  to 
conserve  endangered  species.   A  regulatory  approach  creates  disincentives  for  the  provision  of 
habitat,  making  endangered  species  or  suitable  habitat  a  liability.  It  creates  an  adversarial 
relationship  between  landowners  and  government  officials  charged  with  carrying  out 
conservation  programs  and  locks  out  many  possible  solutions  and  creative  and  proven 
management  strategies  that  could  be  brought  to  bear  in  an  effort  to  conserve  endangered 
species.   Our  overall  view  is  explained  in  more  detail  in  the  attached  mission  and  principles 
statements. 

Today,  However,  we  have  been  invited  to  specifically  address  the  measure  pending  before  the 
Committee.   As  it  is  a  large  proposal  with  three  companion  bills,  my  remarks  will  focus  on  the 
two  elements  which  members  of  the  coalition  consider  the  most  important. 

First  is  compensation  for  regulatory  takings.  The  members  of  the  coalition  firmly  believe  that 
no  reform  will  be  of  any  significant  value,  and  in  fact,  will  be  counter  productive,  unless 
property  rights  are  protected.  This  critical  step  is  essential  not  only  on  economic  and  social 
grounds  as  well  as  matter  of  individual  freedom  but  also  to  reduce  the  extreme  adverse 
conservation  consequences  that  regulatory  takings  cause. 

Second,  is  the  reversal  of  the  arbitrary  and  counterproductive  extension  of  the  existing  law  and 
regulations  through  the  expansive  interpretation  "harm"  provision  by  the  US  Fish  and  Wildlife 
Service  and  courts.  The  adverse  conservation,  economic  and  individual  liberty  effects  of  this 
action  are  well  demonstrated  by  the  experience  of  Mr.  Cone  who  has  also  addressed  you 
today 

The  adverse  conservation  consequences  of  the  expansive  interpretation  of  harm  are  becoming 
increasingly  clear.   Michael  Bean  of  the  Environmental  Defense  Fund  recently  described  the 
problem  in  a  talk  to  U.  S.  Fish  and  Wildlife  Service  employees  when  he  said  there  is 
"increasing  evidence  that  at  least  some  private  land  owners  are  actively  managing  their  land  so 
as  to  avoid  potential  endangered  species  problems."  He  went  on  to  say: 

The  problems  they  are  trying  to  avoid  are  the  problems  stemming  from  the  Act's 
prohibition  against  people  'taking'  endangered  species  by  adverse  modification  of 
habitat.  And  they're  trying  to  avoid  those  problems  by  avoiding  having 
endangered  species  on  their  property.  Because  the  woodpecker  primarily  uses 
older  trees  for  both  nesting  and  foraging,  some  landowners  are  deliberately 
harvesting  their  trees  before  they  reach  sufficient  age  to  attract  woodpeckers,  in 
their  view,  and  in  fact  before  they  reach  the  optimum  age  from  an  economic  point 
of  view. 

Now  it's  important  to  recognize  that  all  of  these  actions  that  landowners  are 
either  taking  or  threatening  to  take  are  not  the  result  of  malice  toward  the  red- 
cockaded  woodpecker,  not  the  result  of  malice  toward  the  environment.  Rather, 
they're  fairly  rational  decisions  motivated  by  a  desire  to  avoid  potentially 
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significant  economic  constraints.  In  short,  they're  really  nothing  more  than  a 
predictable  response  to  the  familiar  perverse  incentives  that  sometimes 
accompany  regulatory  programs... 

Sam  Hamilton,  former  USFWS  State  Director  in  Texas,  said,  "The  incentives  are  wrong  here. 
If  I  have  a  rare  metal  on  my  property,  its  valje  goes  up.  But  if  a  rare  bird  occupies  the  land, 
its  value  disappears. " 

Other  wildlife  officials  have  pointed  out  how  listing  a  species  under  the  present  law  can  further 
imperil  its  prospects.  Larry  McKinney,  Director  of  the  Resource  Protection  Division  of  the 
Texas  Parks  and  Wildlife  Department  stated: 

I  am  convinced  that  more  habitat  for  the  black-capped  vireo,  and  especially  the 
golden-cheeked  warbler,  has  been  lost  in  those  areas  of  Texas  since  the  listing 
of  these  birds  than  would  have  been  lost  without  the  Endangered  Species  Act  at 
all. 

There  is  increasing  acknowledgment  of  the  adverse  conservation  consequences  that 
punitive  regulations  cause,  and  there  is  almost  general  recognition  about  the  need  to 
incorporate  incentives  into  endangered  species  conservation. 


' ... [Encourage]    large  lemdowners   to  enter  into   voluntary  agreements   to  manage 
their  land  to  protect   species,    as  a   substitute  for  regulation. . ." 

"The  reauthorization  must  reduce  administration,  economic,  and  regulatory 
burden  on  small  landowners  while  providing  greater  incentives  to  conserve 
species. ' 

George  T.  Frampton,  Jr.,  Assistant  Secretary,  May  18,  1995 

"The...   ESA  must  be  an  ENABLING  Act,    opening  doors  of  opportunity  and 
marshaling  latent   goodwill    that   was  stifled  by   the  proceeding  act." 

"We  must  put  money  into  carrots  not   sticks.    People  respond  to  incentives.    For 
instance,    ill-conceived  tax  structures  drive  rational  people   to  do  socially 
undesirable  acts." 

Dr.  David  G.  Caaeroa,  Retired  Professor  of  Biology  and  Genetics,  Montana 

State  University,  May  25,  1995 

"Create  incentives  for  landowners   to  conserve  species." 

Dr.  Gene  Wood,  The  Society  of  American  Foresters,  May  25,  1995 

"We   seek   to  provide  workable  procedures   and  positive  incentives  in    the 
Endangered  Species  Act   which  promote   conservation   of  wildlife   in   a  way   that 
considers  economic  factors  emd  respects   the  rights  of  private  property 
owners ..." 

"Private  landowners  should  be  provided  incentives   to  work  cooperatively  with 
the  government   to  protect  listed  species." 
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H.  Hanson  Moor*,  President  and  CEO,  American  Forest  and  Paper  Association, 

May  18,  1995 

"We  are   told  that   there  is   a  'public  interest'   in  protecting  these  species, 
and   that    their  survival  will  benefit  all   of  us.    Yet  private  landowners  are 
told  to  bear  the  entire  costs.' 

"The  Act   should  provide  positive  incentives   to  enhance  recovery  of  listed 
species  rather  than   using  solely  negative  enforcement  policies." 

Dean  Kleckner,  President,  The  Aaerican  Fan  Bureau  Federation,  May  18,  1995 

"...  in  many  cases  landowners  will  need  no  other  incentive   that    the  assurance 
that    they  will   not  be  penalized  for  having  such  species  on   their  land.    In 
other  cases,    positive  incentives  will  be  needed." 

Ike  C.  Sugg,  Fellow  in  Wildlife  and  I.and-U8e  Policy,  Competitive  Enterprise 

Institute,  May  18,  1995 

"Provide  incentives   to  private  landowners' 

John  F.  Kostyack,  Counsel,  Rational  Mildlife  Federation,  May  18,  1995 

"Although  incentives  are  useful  to  encourage  habitat  production  under  some 
circumstances ,  the  best  incentive  for  habitat  production  on  our  ranches  is 
generally  for  government   to  intrude  least  into  private  efforts." 

Dan  Byrne,  Robert  A.  Byrne  Co.,  April  28,  1995 

"A  system  providing  private  property  owners  positive  economic  incentives   to 
provide  species  habitat  must  be  developed  to  avoid   (a)    thi^  continued  failure 
of   the  Act    and    (b)    the  Act's  disregard  and  nonchalance   toward  private  property 
rights. " 

Robin  L.  Rivett,  Pacific  I<egal  Foundation,  April  28,  1995 

"Build  partnerships  with  private  landowners — Provide  financial   incentives  and 
technical    assistance  for  private  landowners   to  plan  for   the  conservation   of 
listed  and  candidate  species  on  their  property.   Remove  disincentives  that 
preclude  sound  conservation  practices.' 

Daniel  Taylor,  Western  Regional  Representative,  National  Audubon  Society, 

April  28,  1995 

"The  Act  should  be  modified  so  that  Private  Property  Owners  will   freely 
encourage  wildlife  on   their  land  without  fear  of  government   intrusion." 

Leroy  Omellas,  Dairy  Farmer,  Tracy,  California,  April  28,  1995 

"Landowners  should  be  encouraged  to  create  and  maintain  habitat  for  listed  and 
candidate   species   through   tax  credits,   hold  harmless  agreements,    and  other 
incentives.    If  society  values  the  preservation  of  habitat  for  declining 
species  on  private  lands,   it  should  be  willing  to  reward  landowners  for 
protecting  these  resources.   Currently,   landowners  are  penalized  for  damaging 
sensitive  habitats,   but   the  ESA  offers  no  direct  incentives  for  preserving  or 
enhancing   these  habitats  on  private  lands." 

Edward  C.  Beedy,  Ph.D.,  Wildlife  Biologist,  April  28,  1995 
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What  many  parties  do  not  recognize  or  refuse  to  publicly  acknowledge  is  that  there  is  a  direct 
and  inverse  relationship  between  the  effectiveness  of  incentives  and  the  degree  of  regulatory 
burden.  Simply  put,  as  regulations  increase,  the  effectiveness  of  incentives  decrease.  To  most 
effectively  use  incentives  we  need  to  reduce  and  remove  of  regulations.  Landowners  will  not 
be  responding  to  an  incentive  put  forth  in  one  hand  if  they  know  that  in  the  hand  behind  the 
back  is  a  club.   As  R.J.  Smith  has  put  it:  "  If  the  government  will  protect  private  property, 
private  property  owners  will  protect  wildlife."    The  expansive  interpretation  of  "harm"   is  the 
prime  example  of  a  specific  regulation  supposedly  designed  to  benefit  conservation  of 
endangered  species  but  having  the  opposite  affect  and  which,  in  its  present  form  would  work 
profoundly  to  offset  incentives. 

Without  the  two  elements  -  private  property  rights  protection  and  a  responsible  clarification  of 
the  term  "harm"  the  Coalition  does  not  feel  that  any  reform  proposal  would  address  any  of  the 
underlying  faults  in  the  current  program.   The  Coalition  unequivocally  believes  in  full 
compensation  for  losses  of  private  land  use  from  regulation.  The  greater  the  protection  of 
property  rights,  the  greater  the  benefit  to  wildlife  and  the  greater  the  degree  to  which 
landowners  can  be  enlisted  as  allies  in  the  conservation  of  endangered  species. 

We  commend  the  Chairmen  and  Task  Force  Chairman  for  addressing  these  issues  in  their 
proposal.  We  also  anticipate  that  these  are  the  elements  which  we  be  most  heatedly  opposed 
by  those  who  would  defend  the  status  quo  and  are  inherently  opposed  to  changing  the  way 
Washington  does  business.  But,  clearly  these  are  the  elements  of  this  proposal  which  are  most 
important  and  which  reflect  the  sentiments  of  the  average  American. 

The  public  is  ready  for  such  an  approach.  A  poll  by  the  Tarrence  Group  for  Project  Common 
Sense  and  a  poll  conducted  for  the  Competitive  Enterprise  Institute  both  reveal  overwhelming 
support  for  a  program  founded  on  incentives,  that  provides  for  protection  of  private  property 
and  which  increases  the  role  of  the  states.  That  material  is  attached  to  my  statement 

This  type  of  thinking  does  not  seem  to  be  comprehensible  to  some  in  environmental 
establishment  who  are  still  wedded  to  policy  proscriptions  developed  in  the  time  of  Brezhnev 
and  a  time  when  we  had  wage  and  price  controls.  We  have  learned  a  lot  about  the 
shortcomings  of  big  government  since  then.  The  current  Endangered  Species  Act  is  a  prime 
example  of  a  well  intentioned  but  outdated  law  that  isn't  working  well  and  needs  to  be 
replaced  with  a  more  effective  program.  Not  a  single  endangered  species  has  recovered  as  a 
result  of  enforcing  the  law's  land  use  regulations  in  the  entire  history  of  the  Act.  The  current 
punitive,  regulatory  law  pits  people  against  animals  and  as  a  result,  they  both  loose.  It's 
primary  results  are  not  conservation  of  wildlife  but  bureaucracy,  litigation  and  strife.  Those 
interests  that  thrive  on  that  diet  will  resist  any  real  reform,  but  the  conservation  and  recovery 
of  endangered  species  will  continue  to  be  held  back  until  we  replace  outdated  policies  with  the 
more  dynamic  and  creative  ones. 

Frankly,  what  most  members  of  the  Grassroots  ESA  Coalition  would  prefer  is  to  trade  in  the 
old  law  for  a  new  model  rather  than  attempt  to  make  repairs.  We  do  recognize  that  the  two 
provisions  I  have  addressed,  property  rights  and  clarifying  the  definition  of  harm,  as  well  as 
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other  specific  provisions  r^resoit  meaningful  reform  to  existing  law;  indeed  without  these  key 
provisions  no  amendment  proposal  to  the  current  law  could  be  considered  a  genuine  and 
positive  change  or  gamer  any  «ithusiasm  firom  our  members.  We  recognize  the  value  of  these 
provisions  and  will  work  to  educate  the  public  as  regards  the  importance  of  protecting  property 
so  that  property  may  be  used  to  protect  nature.  The  ESA  Grassroots  Coalition  will  continue 
to  work  diligently  to  spread  the  ideas  which  we  are  confident  will  serve  as  the  basis  of  a  new 
era  in  conservation. 

We  commend  you  for  the  many  provisions  of  your  bill  that  correct  serious  flaws  in  the  current 
law  and  thank  you  for  the  conviction  to  undertake  these  reforms. 
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Statement  of  Principles  Regarding  Endangered  Species 

The  Endangered  S  pedes  Act  has: 

-  failed  to  conserve  endangered  and  threatened  animals  and  plants; 

-  discouraged,  hindered,  and  prohibited  effective  conservation  and  habitat 
stewardship; 

-  created  perverse  incentives,  thus  promoting  the  destruction  of  privately 
owned  endangered  species  habitat;  and 

-  wasted  scarce  conservation  resources. 


The  Endangered  Species  Act  has  failed  in  large  part  because  it  has  engen- 
dered a  regulatory  regime  that  has: 

-  violated  the  rights  of  individuals,  particularly  property  rights; 

-  destroyed  jobs,  devalued  property,  and  depressed  human  enterprise  on 
private  and  public  lands; 

-  hidden  the  full  cost  of  conserving  endangered  species  by  foisting  those 
costs  on  private  individuals;  and 

-  imposed  significant  burdens  on  State,  county,  and  local  governments. 


We  therefore  support  replacing  current  law  with  an  Endangered  Species  Act 
based  upon  these  principles: 

•  Animals  and  plants  should  be  responsibly  conserved  for  the  benefit  and 

enjoyment  of  mankind. 

•  Tlie  primary  responsibility  for  conservation  of  animals  and  plants  shall  be 
reserved  to  the  States. 

•  Federal  conservation  efforts  shall  rely  entirely  on  voluntary,  incentive-based 
programs  to  enlist  the  cooperation  of  America's  landowners  and  invigorate 
their  conservation  ethic. 

•  Federal  conservation  efforts  shall  encourage  conservation  through  com- 
merce, including  the  private  propagation  of  animals  and  plants. 

•  Specific  safeguards  shall  ensure  that  this  Aa  cannot  be  used  to  prevent  the 

wise  use  of  the  vast  federal  estate. 

•  Federal  conservation  decisions  shall  incur  the  lowest  cost  possible  to 
citizens  and  taxpayers. 

•  Federal  conservation  efforts  shall  be  based  on  sound  science  and  give 
priority  to  more  taxonomically  unique  and  genetically  complex  and  more 
economically  and  ecologically  valuable  animals  and  plants. 

•  Federal  conservation  prohibitions  should  be  limited  to  forbidding  actions 
intended  to  kill  or  physically  injure  a  listed  vertebrate  species  with  excep- 
tion of  uses  that  create  incentives  and  funding  for  an  animal's  conservatioa 
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MISSION  statement 

A  diverse  and  large  coalitioii  of  organizations  representing  everyone  from 
environmental  groups  and  property  owners  to  ranchers,  miners,  loggers  and 
outdoor  recreationists  has  publicly  unveiled  principles  for  establishing  a  new 
way  to  conserve  our  nation's  endangered  species. 

The  Grassroots  ES  A  Coalition  organizations  united  to  promote  these  principles 
so  that  the  old  Endangered  Species  Act  could  be  reformed  in  a  way  that  benefits 
both  wildlife  and  people,  something  the  old  law  has  failed  to  do. 

The  old  law  has  been  a  failure  for  endangered  species  and  for  people.  It  has  not 
led  to  the  legitimate  recovery  of  a  single  endangered  species  while  costing 
billions  of  dollars  and  tremendous  harm.  The  old  way  destroyed  trust  between 
people  and  our  wildlife  officials.  We  need  to  reestablish  trust  so  we  can  con- 
serve wildlife  -  no  program  will  succeed  without  the  support  of  our  farmers,  our 
ranchers,  our  citizens. 

The  old  law  failed  because  it  is  based  on  flawed  ideas.  It  is  founded  on  regula- 
tion and  punishment  If  you  look  at  ±e  actual  law  by  section  you  see  it  is  all 
about  bureaucracy  -  consultation,  permits,  law  enforcement. . .  there  isn't  even  a 
section  of  the  law  caUed  "conservation,"  "saving"  or  "recovery." 

It  is  a  bureaucratic  machine  and  its  friiits  are  paperwork  and  court  cases  and 
fines  -  not  conserved  and  recovered  endangered  species.  What  the  Grassroots 
ESA  Coalition  and  all  Americans  want  to  see  is  a  law  that  works  for  wildlife, 
not  one  that  works  against  people. 

The  future  of  conservation  lies  in  establishing  an  entirely  new  foundation  for 
the  conservation  of  endangered  species  -  one  based  on  the  truism  that  if  you 
want  more  of  something  you  reward  people  for  it,  not  punish  them.  The  debate 
that  will  unfold  before  the  public  is  one  between  methods  of  conservation. 

The  old  way  is  shackled  to  the  idea  that  Washington  biffeaucrats  can  come  up 
with  a  government  solution  through  national  land  use  control  Is  supporters  do 
not  want  to  acknowledge  that  the  law  has  failed  because  doing  so  would  mean 
an  end  to  the  influence  and  power  they  have  under  the  old  system. 

The  Coalition  sees  a  new  way  that  can  actually  help  endangered  species  be- 
cause it  stops  punishing  people  for  providing  habitat  and  encourages  them  to  do 
so.  It  creates  an  opportunity  for  our  officials  -  for  government  -  to  reestablish 
trust  and  work  with  and  earn  the  support  of  citizens.  The  Grassroots  ESA 
Coalition  is  working  to  promote  this  new  way. 

If  you  think  &at  government  bureaucracy  works,  that  welfare  stops  poverty  and 
does  not  need  reform  or  that  the  DMV  and  Post  Office  operate  the  way  they 
should,  then  the  old  endangered  species  program  is  for  you.  If  you  do  not,  and 
you  want  to  conserve  endangered  species  without  wasting  money,  intruding  on 
people's  lives  and  causing  more  pain  and  problems,  then  the  Grassroots  ESA 
Coalition  is  for  you. 
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Endangered  Species  Facts 


Did  You  Know. 


•  That  no  endangered  species  can  be  legitimately  claimed  as  having  recov- 
ered because  of  the  Act? 

Altbougb  a  few  species  are  claimed  as  recoveries,  in  each  case  it  is  more  accurate  to 
atuibute  removal  from  the  endangered  speaes  list  to  data  error' — meamng  it  should  not 
have  been  listed  in  the  first  place  or  its  improvement  is  attnbutable  to  a  factor  other  than 
the  Endangered  Species  Act  For  example,  some  species  were  improvmg  before  bemg 
listed  while  some  owe  their  recovery  in  laige  part  to  the  non-ESA-relaied  ban  of  DDT. 

•  That  68.4%  of  animals  that  are  candidates  for  addition  to  the  Endan- 
gered Spedes  Act  are  insects,  snails,  spiders  and  other  invertebrates? 

(Based  upon  the  USFWS  Animal  Notice  of  Review — candidate  list — 8/1 1/94.) 

•  That  the  ESA  discourages  private  property  owners  from  providing 
habitat  for  endangered  species: 

According  to  Michael  Bean  of  the  Environmental  Defense  Fund:   "there 
is... increasing  evidence  that  at  least  some  landowners  are  actively  manag- 
ing their  land  so  as  to  avoid  potential  endangered  species  problems. " 
"Now  it's  important  to  recognize  that  all  of  these  actions  that  landowners 
are  either  taking  or  threatening  to  take  are  not  the  result  of  malice  toward 
the  red-cockaded  woodpecker,  not  the  result  of  malice  toward  the  environ- 
ment... Rather,  they're  fairly  rational  decisions  motivated  by  a  desire  to 
avoid  potentially  significant  economic  constraints.  In  short,  they  're  really 
nothing  more  than  a  predictable  response  to  the  familiar  perverse  incen- 
tives that  sometimes  accompany  regulatory  programs.  " 

According  to  Lany  McKinney  of  Texas  Parks  and  Wildlife  Commission: 
"While  I  have  no  hard  evidence  to  prove  it,  I  am  convinced  that  more 
habitat  for  the  black-capped  vireo.  and  especially  the  golden-cheeked 
warbler,  has  been  lost  in  those  areas  of  Texas  since  the  listing  of  these  birds 
than  would  have  been  lost  without  the  ESA  at  all. " 

•  That  numerous  species  have  been  added  to  the  Endangered  Species  List 
by  accident  including  the:  Mexican  duck.  Pine  Barrens  tree  frog, 
McKittrick  pennyroyal,  Palau  dove,  Palau  owl,  Palau  flycatcher, 
Rydberg  milk-vetch,  'Hmiamoc  globeberry  and  Maguire  daisy? 

Based  upon  the  USFWS  Threatened  and  Endangered  Species  List  (8/94),  GAO  Report  on 
Endangered  Spedes  (1988)  and  Federal  Register  delisting  notices. 

•  That  plans  to  recover  endangered  species  include  statements  like: 

Iowa  Pleistocene  Snail:  "With  a  return  to  glacial  conditions  it  will  be 
resuscitated  over  a  major  part  of  the  upper  Midwest,  provided  its  relictual 
areas  art  preserved  and  maintained. . .  " 

(continued  on  page  2) 
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Florida  Scrub  Jay:  "Because  of  the  extreme  usefulness  of  the  Act  in  this  case,  it  is  not  desirable  to  remove 
the  scrub  jay  from  protection  under  the  "Endangered  Species  Act..."  "There  is  no  anticipated  date  of       ^^ 
recovery  because  it  may  lever  be  feasible  to  delist  this  species. "  -^ 

Blunt-nosed  Leopard  Lizard:   "A  current  target  acreage  figure  of  80,000  acres  has  been  established  for  the 
San  Joaquin  Valley  floor,  with  additional  emphasis  on  optional  habitats  containing  high  density  blunt-nosed 
leopard  lizard. . .  populations  in  identified  'priority '  habitat  areas. . .  conflicting  land  users  will  be  reduced  or 
eliminated  in  an  effort  to  restore  habitat  to  optimal  condition. " 

•  That  the  ten  species  covered  by  the  most  expensive  endangered  species  recovery  plans  are: 

1  Atlantic  Green  Turtle  $88,236,000 

2  Loggerhead  Turtle  $85,947,000 

3  Blunt-Nosed  Leopard  Lizard  $70,252,000 

4  Kemp's  Ridley  Sea  Turtle  $63,600,000 

5  -  8     Colorado  Squawfish  $57,770,000 

Humpback  Chub 
Bonytail  Chub 
Razorback  Sucker 

9  Black-Capped  Vireo  $53,538,000 

10  Swamp  Pink  $29,026,000 

•  That  there  is  a  kind  of  cockroach  -  the  T\ina  cave  cockroach  •  on  the  candidate  species  list? 

•  That  the  government  has  no  estimate  of  the  economic  cost  of  the  Endangered  Spedes  Act? 

•  That  while  the  government  has  no  estimated  cost,  if  you  use  USFWS  estimates  of  the  average  cost  to  list 
($68,400),  recover  ($2.76  million)  and  delist  ($39,220)  a  species  and  multiply  that  by  a  fraction  of  the 
number  of  species  on  the  list  plus  a  firaction  of  the  candidate  species  estimated  by  the  Interior  Depart- 
ment to  require  future  listing,  the  cost  of  recovery  alone  reaches  $7.3  to  $9.1  billion. 

This  projection  employs  the  methodology  of  the  Interior  Department  Inspector  General  using  USFWS's 
"high  range"  estimate  of  $2,760,000  for  recovery  of  70%  of  cunendy  listed  species.  The  projection  assumes 
that  USFWS  has  made  sufficient  progress  to  recovery  30%  of  currendy  listed  species  without  additional  funding 
and  uses  the  Inspector  General's  estimate  that  a  range  of  43-60%  of  Category  2  candidate  species  wUl  eventu- 
ally be  listed.  Figures  based  upon  USFWS's  own  estimates  and  the  USFWS  Budget  Justifications  for  FY  '93  are 
adjusted  to  1994  doUars. 
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Endangered  Species  and  Public  Attitudes 

•  71  %  Favor  Incentives  and  Rewards.  When  presented  the  option  of  the  most  effective 
means  for  implementing  ESA  laws  (an  endangered  spedes  program  based  upon  incentives 
or  a  ESA  program  based  on  penalties  and  restricfions  on  public  and  private  land)  71%  of 
voters  indicated  they  believed  that  ttte  establishment  of  incentives  and  rewards  would  be 
most  effective. 

-  Only  15%  believe  that  punishments  and  penalties  would  be  mote  effective. 

-  Only  4%  believe  thai  both  should  be  utilized 

-  Tlie  view  that  incentives  and  rewards  ate  more  effective  rises  with  education  (50%  of 

those  without  a  high  school  education.  77%  among  college  graduates.) 

-  There  is  no  diflerence  in  attiude  based  on  partisanship  (72%  of  Republicans  and 

ticket-splitteis  and  70%  of  Democrats  believe  in  incentives.) 

•  71  %  of  voters  believe  that  the  States  should  have  at  least  equal  authority  in  setting 
and  enfordng  ESA  policy  in  their  state. 

-  65%  believe  that  state  goveumient  should  have  at  least  equal  authority  on  setting  and 
enforcing  policy  on  federally  owned  lands  in  their  states. 

-  Among  voter  groups  such  as  African  Americans,  Democrats,  Clinton  voters,  self- 

identified  liberals,  and  working  women  64%  hold  this  view. 

•48%  rfvotersand62%  of  voters  in  Mountain  region  agreed  that  the  Act  has 
adverse  impact  on  people 

-  Respondents  were  asked  if  the  agreed  with  the  stattment  that  ESA  laws  are  hurting 

many  industries,  denying  people  the  chance  to  find  good  jobs,  provide  for  their 
femilies  atKJ  build  for  llieir  children's  fiiture. 

-  48%  agreed  and  9%  were  uncertain 

-  62%  of  voters  in  the  Mountain  region,  53%  West  50  Midwest  agreed  and  5 1%  in  the 

Northeast  disagreed 

-  54%  of  self-identified  conservatives  agreed  while  57%  of  self-identified  liberals 

disagreed 

-  58%  of  Republicans  agreed  while  50%  of  Democrats  disagreed 

•  Only  18  %  of  respondents  believe  that  the  Endangered  Spedes  Act  should  be 
applied  equally  to  public  and  private  land. 

-  39%  believe  that  ESA  should  be  applied  to  both  public  and  private  land  but  that  private 

land  owners  should  be  compensated  for  any  negative  economic  impact 

(There  are  higher  levels  of  support  for  this  position  among  Texas  voters,  moderate/ 

liberal  democrals.  Democrat  men.  35-44  year  old  voters  and  self -identified  liberals) 

-  27%  believe  that  it  should  be  applied  ©  only  public  land 

(tte  subgroup  holding  this  view  is  primarily  Republicans,  South  -  central  region, 
women  at  home,  seniors,  self-identified  conservatives  and  Bush  and  Perot  voters.) 

-  9%  believe  that  ESA  laws  should  be  'done  away  widi' 

(TOs  rises  to  19%  in  Moumain  stales  region,  as  do  men  over  the  age  of  45  and  older 
Republicans) 

Survey  results  of  a  poll  of  1.000  likely"  registered  voters  across  the  country  con- 
ducted on  March  25-27  with  an  associated  confidence  interval  of  +3.1  %.  The  Survey 
was  conducted  by  phone  by  the  Tkrrance  Group  for  Project  Common  Sense. 
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COMPETITIVE   ENTERPRISE    INSTITUTE 


For  Immediate  Release:  Contact:  Greg  Smith  (202)  331-1010 

PUBLIC  SUPPORTS  REAL  ESA  REFORM 

WASHINGTON,  September  7 — ^The  American  public  supports  much  stronger  Endangered  Species  Act 
(ESA)  reforms  than  have  been  proposed  in  Congress,  according  to  polling  results  released  today  by  the 
Competitive  Enterprise  Institute.  "The  current  Endangered  Species  Act  is  a  disaster  for  both  people  and 
wildlife,"  said  Ike  Sugg,  CEl's  fellow  in  land  and  wildlife  policy.  "This  poll  shows  Congress  lags  far 
behind  the  public's  support  for  real  reform." 

According  to  the  poll,  conducted  in  August  1995,  only  1 1  percent  of  Americans  support  the  current  ESA 
which  regulates  private  land  use  without  compensating  landowners  for  their  losses.  37  percent  support 
compensation  for  "any  loss"  incurred  by 


WHAT  IS  THE  BEST  WAY  TO  PROTECT 
ENDANGERED  SPECIES? 


11% 


landowners  as  a  result  of  the  ESA's  regulation 
of  private  property.  35  percent  support  the 
adoption  of  a  non-regulatory,  incentive-based 
approach  to  species  conservation. 

"That  72%  of  those  polled  believe  private 
landowner;  should  not  be  made  to  suffer  any 
uncompensated  losses  under  the  ESA  is 
significant,"  said  CEI's  Ike  Sugg.  "That  35% 
of  them  believe  that  even  compensated 
takings  are  inferior  to  not  regulating  private 
property  at  all,  is  astounding." 


The  text  of  the  question  was  as  follows: 

"Most  Aniericans  agree  that  savijig  endangered  species  of  plants  and  animals  is  an  important  public  goal,  but  they  disagree  on 
how  best  to  go  about  achievmg  it.  I  will  now  read  you  three  options  which  some  people  have  suggested,  and  I  would  like  to 
know  which  one  best  describes  bow  you  think  we  should  protect  endangered  species  m  this  country  .  .  . 

"A)  To  continue  preventmg  private  landowners  from  usmg  their  0*11  land  where  endangered  species  are  found  on  their 

land,  without  compensating  them  for  the  losses  inctirred  from  such  land-use  regulation." 

"6)  To  allow  the  federal  government  to  contmue  restricting  the  use  of  pnvate  land,  but  require  that  the  federal  govenunent 

compensate  the  landowner  for  any  loss." 

■■Q  To  do  away  wiih  ihe  federal  regulation  in  this  area  and  instead  have  the  govenunent  offer  incentives  to  landou-ners  to 

keep  endangered  species  on  their  property." 

11%  chose  (A),  37%  chose  (B).  35%  chose  (C),  and  17%  did  not  know  or  refused  to  answer  the  question.  The  question  on 
Endangered  Species  was  included  in  a  national  poll  of  1,000  Americans  selected  at  random,  conducted  August  21-24,  1995  by 
the  polling  company.  The  poll  has  a  margm  of  error  of +/-3  percent. 

CEI  is  a  non-profit,  non-partisan  public  policy  group  dedicated  to  free  markets  and  limited  government. 
For  a  copy  of  the  poll  or  for  more  information,  call  Greg  Smith  at  (202)  331-1010. 


1001  Connecticut  Avenue,  N\V  •  Suite  1250  •  Washington,  D.C.  20036  •  Telephone:  (202)  331-1010  •  Fax:(202)331-0640 
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BENJAMIN  CONE,  JR. 

35-B  Fountain  Manor  Drive 
Greensboro,  North  Carolina     27405 
H     910-272-5530       B  910-273-0166 

DECRIPTION  OF  PROPERTY  AND  PLIGHT 

I,  Benjamin  Cone,  Jr.,  live  in  Greensboro  and  own  8,000  of  timberland  in  eastern  North 
Carolina  in  Pender  County.  A  small  family  lodge,  caretaker's  home,  shed,  dog  pens,  and  bams 
are  the  only  structures  on  the  property  called  Cone's  Folly.  Approximately  2,000  acres  are 
swampland  along  the  scenic  Black  River  and  are  not  suitable  for  timber  farming. 

A  wildlife  biologist  has  documented  the  presence  of  29  Red  Cockaded  Woodpeckers  living 
in  my  old  growth  pine  forest  areas.  Under  current  interpretation  of  the  Environmental  Protection 
Act  by  U.  S.  Fish  and  Wildlife  personnel,  I  must  maintain  1,121  acres  of  my  timber  farm  as 
habitat  for  these  29  birds.  I  cannot  cut  my  timber  on  the  infested  acreage.  Penalties  for  cutting  a 
tree  where  one  of  these  birds  lives  or  for  killing  a  bird  are  severe-  a  felony  conviction  results  in 
$25,000  in  fines  and/or  up  to  five  years  in  prison  per  incident. 

EARLY  HISTORY  OF  THE  LAND 

In  Colonial  times,  the  major  industry  of  eastern  North  Carolina  was  provision  of  naval 
stores  with  transportation  provided  by  the  natural  rivers.  The  pine  forests  were  rich  sources  of 
pitch  and  nirpentine.    It  appears  that  the  Cone's  Folly  land  was  clear-cut  in  the  early  170O's  due  to 
the  large  number  of  tarkels  (tar  kilns)  on  the  property. 

Large  numbers  of  stump  holes  indicate  that  the  property  was  clear-cut  on  additional 
occasions  over  the  next  200  years.  The  last  major  clear-cut  occurred  in  the  early  1930's  just  prior 
to  acquisition  of  the  property  by  my  late  father,  Benjamin  Cone. 

Of  general  interest,  a  scientist  from  the  University  of  Arkansas,  testing  bald  cypress  trees 
as  party  of  a  study  of  weather  patterns  over  the  centuries,  has  discovered  the  oldest  living  trees  east 
of  the  Rocky  Mountains  on  the  Black  River  perimeter  of  the  property.  The  State  of  North  Carolina 
has  recendy  declared  the  Black  River  an  Outstanding  Resource  Water. 

HISTORY  OF  CONE'S  FOLLY  PROPERTY 

My  father  bought  the  land  in  the  1930's,  not  as  an  investment,  but  as  a  place  where  he 
could  always  hunt  and  fish.  Most  of  the  timber  had  been  cut  prior  to  his  purchase;  he  replanted 
the  pine  forests.  The  property  gained  the  name  Cone's  Folly  because  his  friends  from  Greensboro 
thought  he  was  a  fool  to  buy  timberless  land  in  the  middle  of  nowhere.   At  his  death  in  1982, 
significant  inheritance  taxes  were  paid  and  the  property  passed  to  me . 
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MANAGEMENT  PRACTICES  AT  CONE'S  FOLLY 

Benjamin  Cone,  Sr.  bought  the  land  in  order  to  hunt  and  fish.  About  every  six  or  seven 
years,  he  would  cut  enough  timber  to  show  a  profit  and  maintain  the  tax  advantages  of  land 
ownership.   The  timber  cutting  was  usually  done  through  selective  thinning.  Plantings  were  done 
to  benefit  wildlife:  chufa  for  turkey,  bi-color  for  quail  and  songbirds,  com  for  deer  and  bear,  rye 
for  deer,  sunflowers  for  dove.   This  practice  of  letting  timber  mature  and  frequent  burning  of  the 
undergrowth  was  considered  the  best  method  for  managing  land  for  timber  for  wildlife  and  is 
recommended  by  most  environmentalists.  This  practice  was  followed  for  60  years  and  it  also 
created  a  perfect  habitat  for  Red  Cockaded  Woodpeckers. 

CONE'S  FOLLY  AND  THE  ENDANGERED  SPECIES 

In  1991 , 1  told  my  consulting  forester  to  plan  for  a  sale  of  timber  in  my  bird  hunting  area. 
He  reported  that  he  had  discovered  signs  of  Red  Cockaded  Woodpeckers  which  are  protected  by 
the  Endangered  Species  Act  and  that  I  had  a  problem.    I  requested  that  the  U.  S.  Fish  and  Wildlife 
Service  come  to  Cone's  FoUy,  review  my  situation  and  explain  the  guidelines  for  dealing  with  Red 
Cockaded  Woodpeckers.  At  that  time,  the  guidelines  were  slowly  being  shifted  from  "Henry's 
Guidelines"  to  "Costa's  Guidelines"  which  appeared  to  be  more  lenient  than  "Henry's." 

For  every  active  colony  of  Red  Cockaded  Woodpeckers,  "Costa's  Guidelines"  call  for 
all  three  of  the  following  within  one-half  mile  radius: 

•  A  minimum  of  60  acres  of  suitable  foraging  habitat 

•  2,950  sq.feet  of  basal  area  of  pine  trees  greater  than  10"  DBH  (diameter  at  breast  height) 

•  A  certain  stem  count  of  pine  trees  greater  than  10"  DBH 

I  hired  a  wildlife  biologist  who  determined  that  I  have  29  Red  Cockaded  Woodpeckers 
living  in  12  active  colonies.  I  hired  a  forester  to  cruise  the  timber.  With  this  additional 
information,  the  wildlife  biologist  calculated  that  I  have  1,121+  acres  that  cannot  be  cut  The 
U.  S.  Fish  and  Wildlife  Service  accepted  the  wildlife  biologist's  report  by  letter  dated  July  25, 
1994. 

With  this  acceptance  letter  in  hand,  I  hired  a  qualified  real  estate  appraiser.  He  determined 
that  the  value  of  the  land  and  timber  in  the  1,121  acres  without  woodpeckers  would  be  $1,685,000 
and  that  the  value  of  the  land  and  timber  with  the  presence  of  woodpeckers  is  $260,000. 
Therefore,  my  loss  in  value,  the  di£ference,  is  $1,425,000. 


375 

Benjamin  Cone,  Jr.  Page  3  of  3 


THE  U.S.  FISH  AND  WILD  LIFE  SERVICE  OFFERED  ME  A  "DEAL" 

Because  of  the  loss  of  value  of  my  timber  and  fear  of  additional  loss,  I  told  the  U.  S.  Fish 
and  Wildlife  Service  that  I  was  going  to  change  my  past  management  practices  and  would  begin  to 
clear  cut  the  rest  of  my  property  to  prevent  the  expansion  of  woodpeckers  on  it 

Mr.  Ralph  Costa  of  the  U.  S.  Fish  and  Wildlife  Service  offered  me  the  following  deal:  "If 
I  would  maintain  the  existing  habitat  for  the  29  birds,  he  would  give  me  incidental-take  rights  on 
the  rest  of  my  property. "    (This  existing  habitat  is  confirmed  as  1,121  acres.) 

I  did  not  accept  this  "deal"  because  I  would  receive  no  compensation  for  the  property 
required  for  the  birds  and  I  already  have  the  right  to  cut  timber  on  the  rest  of  my  property  where 
there  are  no  birds. 


MY  COUNTEROFFER 

Since  I  cannot  cut  the  timber  in  the  1,121  acres  of  woodpecker  habitat  and  the  U.  S.  Fish 
and  Wildlife  Service  will  not  compensate  me  for  my  losses,  I  want  to  give  the  Red  Cockaded 
Woodpecker-infested  land  to  my  heirs  to  get  it  out  of  my  estate.    I  requested  that  the  Internal 
Revenue  Service  agree  on  a  value  of  my  affected  land  prior  to  my  gift  The  IRS  has  refused  to  pre- 
value  my  land  so  I  can't  risk  giving  the  land  to  my  children. 


CONCLUSION 

By  managing  Cone's  Folly  in  an  environmentally  correct  way,  my  father  and  I  created 
habitat  for  the  Red  Cockaded  Woodpecker.    My  reward  has  been  the  loss  of  $  1 ,425,000  in  value 
of  timber  I  am  not  allowed  to  harvest  under  the  provisions  of  the  Endangered  Species  Act.  I  feel 
compelled  to  change  my  previous  practices  and  massively  clear  cut  the  balance  of  my  property  to 
prevent  additional  loss.  Finally,  I  plan  to  sue  the  U.  S.  Fish  and  Wildlife  Service  to  try  to  recover 
my  losses. 
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STATEMENT 

NATIONAL  FISHERIES  INSTITUTE 

BEFORE  THE 

HOUSE  COMMITTEE  ON  RESOURCES 

ON  H.R.  2275 

SEPTEMBER  20,  19  9  5 

My  name  is  Chris  Nelson.  I  am  Vice  President  of  Bon  Secour 
Fisheries  in  Bon  Secour,  Alabama  and  the  Regional  Vice  President  of 
the  National  Fisheries  Institute  (NFI)  for  the  Gulf  of  Mexico 
region. 

The  NFI  appreciates  this  opportunity  to  testify  on  the  Endan- 
gered Species  Conservation  and  Management  Act  (H.R.  2275) .  We  also 
wish  to  thank  the  Committee  for  holding  field  hearings  around  the 
country  to  hear  directly  from  working  Americans  on  why  the  Endan- 
gered Species  Act  needs  to  be  reformed.  The  commercial  fishermen 
from  the  Gulf  of  Mexico  who  had  a  chance  to  testify  during  these 
hearings,  and  who  had  an  opportunity  to  discuss  the  issues  with 
members  of  the  Committee  during  your  travels,  appreciate  the 
Committee's  extraordinary  effort. 

The  NFI  represents  1,000  companies  engaged  in  all  aspects  of 
the  U.S.  fish  and  seafood  industry  including  harvesting,  processing 
and  marketing.  Our  members  operate  commercial  fishing  vessels  in 
all  major  U.S.  fisheries  including  the  shrimp  fisheries  of  the  Gulf 
of  Mexico  and  the  South  Atlantic.  My  family's  company,  for 
example,  operates  11  shrimp  trawlers  and  has  been  in  the  shrimp 
processing  and  oyster  business  for  more  than  100  years. 

The  seafood  industry  needs  and  supports  strong  conservation 
laws  like  the  Endangered  Species  Act  which  recognize  the  vital  role 
that  conserving  habitat  plays  in  resource  conservation.  Many 
commercial  fisheries,  particularly  those  like  the  shrimp  and  oyster 
fisheries,  depend  upon  nearshore  habitats  which  can  be  hurt  by 
pollution  and  coastal  development.  We  also  strongly  support  the 
Act's  goals  and  believe  that  more  needs  to  be  done  to  recover 
species  to  healthy  levels. 

At  the  same  time,  our  industry  is  heavily  regulated  under  this 
Act  and  we  know  through  painful  first-hand  experience  that  exces- 
sive and  unnecessary  costs  can  be  imposed  when  this  law  is  misused. 
We  also  know  how  much  effort  and  money  are  being  wasted  in  seem- 
ingly endless  litigation. 
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The  NFI  believes  that  the  reforms  proposed  in  H.R.  2275  are 
long  overdue  and  that  they  will  help  thousands  of  commercial 
fishermen  who  are  struggling  to  make  a  living  under  increasingly 
onerous  restrictions. 

The  need  for  a  better  planning  and  regulatory  process  is 
apparent.  Realistic  goals  and  priorities,  for  example,  have  not 
been  established  for  sea  turtles  and  way  too  much  effort  has  been 
focused  on  shrimping  rather  than  protecting  nesting  beaches.  The 
result  is  that  federal  monies  are  being  wasted. 

Part  of  the  problem  is  that  listing  decisions,  recovery 
planning,  habitat  designations,  jeopardy  consultations,  incidental 
take  permitting  and  rulemaking,  and  enforcement  priorities  are 
reactive  and  uncoordinated.  Another  problem  is  that  there  is  no 
clear  process  whereby  all  stake  holders  can  interact  with  each 
other  in  an  open  and  fair  way.  It  seems  the  only  time  commercial 
shrimp  fishermen  get  to  meet  with  federal  officials  and  animal 
protection  groups  under  the  Act  is  in  federal  court.  Much  more 
emphasis  is  needed  in  opening  up  the  regulatory  process  to  public 
participation  and  scientific  peer  review. 

The  new  regulatory  and  planning  process  proposed  in  H.R.  2275, 
we  believe,  is  a  positive  change. 

We  also  are  pleased,  Mr.  Chairman,  that  you  haven't  forgotten 
fishermen  in  those  parts  of  the  bill  which  refer  to  compensation. 

The  fishing  gear  restrictions  which  have  been  imposed  under 

the  Act  cause  fishermen  to  lose  catch how  much  is  lost  depends 

upon  fishing  conditions.  We  also  face  possible  fishery  closures 
because  of  incidental  take  of  some  species.  A  fishing  vessel  which 
loses  part  or  all  of  its  catch  is  worth  less  than  a  vessel  which 
doesn't.  Fishermen,  we  believe,  should  be  treated  the  same  way  as 
other  property  owners  who  face  substantial  regulatory  costs  under 
this  Act  and  H.R.  2275  does  this. 

We  do,  however,  have  several  suggestions  on  how  the  bill  might 
be  strengthened. 

First,  we  recommend  that  the  present  authority  of  the  National 
Marine  Fisheries  Service  under  the  Act  with  respect  to  marine 
species  not  be  transferred  to  the  Department  of  Interior  as 
proposed  in  H.R.  2275.  Instead,  we  recommend  that  this  authority 
be  retained  by  the  National  Marine  Fisheries  Service  and  that  all 
authority  over  sea  turtles  be  consolidated  into  that  agency. 
Dividing  authority  over  ocean  species  between  two  agencies  leads  to 
duplicate  efforts  which  are  wasteful  and  potentially  disruptive. 

Plants  and  animals  interact  with  each  other  in  the  marine 
environment  in  many  complex  ways.  Conserving  them  over  the 
long-term  requires  comprehensive  approaches  and  unique  expertise 
under  a  single  agency. 
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We  agree  with  the  decision  of  this  Committee  last  week  that 
the  conservation  and  management  of  living  marine  resources  should 
continue  to  be  the  responsibility  of  a  single  ocean  agency  with  the 
necessary  scientific  expertise. 

Second,  we  recommend  that  the  bill  be  amended  to  encourage  the 
use  of  incentives  in  the  marine  environment  when  these  incentives 
result  in  a  net  benefit  for  the  recovery  of  species. 

Shrimp  fishermen,  for  example,  want  to  be  part  of  "the 
solution"  when  it  comes  to  recovering  sea  turtle  populations.  They 
have  proposed  a  program  which  uses  incentives  to  reduce  fishing 
pressure  in  the  nearshore  fishing  grounds  where  turtles  concen- 
trate, and  increase  fishing  in  offshore  waters  where  turtles  are 
rarely  found.  Such  a  program  could  be  a  win-win  proposition 
benefiting  both  turtles  and  fishermen. 

H.R.  2275  recognizes  that  incentives  are  an  important 
conservation  tool,  and  it  includes  provisions  which  apply  on  land. 
What's  needed  are  a  few  changes  to  the  bill  to  make  the  incentive 
concept  work  in  the  oceans  as  well. 

Finally,  we  believe  that  more  needs  to  be  done  to  encourage 
international  conservation.  The  sea  turtles  found  in  U.S.  fish- 
eries, for  example,  migrate  through  the  waters  of  many  nations. 
Earlier  declines  in  their  populations,  which  were  caused  by  direct 

harvests  in  other  nations,  are  an  international  problem and  so  is 

the  solution. 

Multilateral  standards  are  needed  to  protect  nesting  beaches, 
foster  enhancement,  and  control  direct  and  indirect  turtle  har- 
vests. International  standards,  rather  than  the  present  unilateral 
regulations,  would  put  all  fishermen  on  a  level  playing  field  and 
would  also  foster  the  international  cooperation  needed  to  speed 
recovery  of  turtle  populations. 

Several  Western  Hemisphere  nations,  including  the  United 
States,  are  seeking  an  agreement  this  week  in  Mexico.  If  they  are 
successful,  we  ask  that  the  Committee  consider  including  provisions 
in  H.R.  2275  to  facilitate  its  implementation  and  to  foster  the 
negotiation  of  similar  agreements  for  other  populations. 

Thank  you  again  Mr.  Chairman  for  the  opportunity  to  testify. 
The  National  Fisheries  Institute  looks  forward  to  working  with  you 
to  improve  a  law  which  is  of  critical  importance  to  our  industry. 
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H.R.  2275  —  The  Endangered  Species  Conservation 

and  Management  Act  of  1995 

My  name  is  Glen  Spain  I  am  the  Northwest  Regional  Director  for  the  Pacific  Coast  Federation 
of  Fishermen's  Associations  (PCFFA),  the  largest  organization  of  commercial  fishermen  on  the  west 
coast,  with  member  organizations  fi-om  San  Diego  to  Alaska  We  represent  thousands  of  working 
men  and  women  who  are  commercial  fishermen  in  the  Pacific  fishing  fleet  and  who  are  the  economic 
mainstay  of  many  coastal  communities  and  cities  PCFFA  represents  several  billion  dollars  annually 
in  economic  interests  which  generate  tens  of  thousands  of  family  wage  jobs  --  not  only  in  coastal 
conununities,  but  far  inland  as  well  We  are  the  men  and  women  who  help  put  fi-esh,  high-quality 
seafood  on  America's  table,  create  a  job  base  for  coastal  communities,  and  help  support  federal,  state 
and  local  community  services  through  our  taxes 

The  commercial  fishing  industry  as  a  whole  is  a  major  economic  power  throughout  this  country, 
accounting  for  well  over  $50  billion  in  economic  impacts  and  more  than  700,000  jobs  When 
combined  with  another  $15  billion  per  year  generated  by  the  marine  recreational  fishery,  the  whole 
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offshore  fishing  industry  now  accounts  for  about  $65  billion  per  year  to  the  U  S  economy  '  In 
addition  to  commercial  fishing,  the  recreational  sportfishing  industry  also  contributes  a  mighty  share 
to  the  US  economy  Fishing  —  whether  for  sport  or  commercially  —  is  big  business,  with  a 
combined  economic  input  to  the  national  economy  in  excess  of  $1 1 1  billion  and  supporting  1 ,500,000 
family  wagejobs.^ 

Most  of  these  jobs  are  to  one  degree  or  another  dependant  upon  strong  protection  of  the 
biological  resources  upon  which  they  are  based  In  other  words,  our  industry  would  not  exist  ~ 
nor  would  SI  1 1  billion  doDars  in  annual  Income  and  1.5  million  jobs  In  this  economy  that  we 
generate  —  without  strong  environmental  protections.  Our  industry  is  a  pnme  example  of  a  basic 
economic  principle 

The  fundamental  source  of  all  economic  wealth  is  the  natural  environment.  In 
the  long-run  environmental  protection  does  not  destroy  jobs  -  it  creates  them 
and  maintains  them  on  a  sustainable  basis  for  the  future. 

The  biological  wealth  of  this  country  is  its  "natural  capital  "  Like  any  economic  capital,  we  can 
invest  it  wisely  or  we  can  allow  it  to  dissipate  and  waste  Pushing  species  to  the  brink  of  extinction  — 
and  beyond  —  not  only  wastes  future  economic  opportunities  but  helps  destroy  those  industries  we 
already  have,  such  as  the  Pacific  salmon  fishing  industry  The  ESA  is  the  law  of  final  resort  that 
prevents  us  as  a  society  from  negligently  wasting  our  irteplaceable  "natural  capital"  —  and  the  jobs 
that  this  "natural  capital"  represents,  both  in  the  present  and  in  our  economy's  fliture 

The  ESA  dispute  is  not  really  a  clash  between  owls  vs  jobs,  nor  between  public  trust  values  vs 
private  property  rights  —  funJamentally,  the  ESA  dispute  is  a  clash  hetneen  shurt-lerm  profiteering 
vs.  long-term  and  sustainable  economic  development.  The  ESA  merely  establishes  limits  beyond 
which  voracious  human  consumption  should  not  go  That  limit  is  the  limit  of  "biological 
sustainability  "  This  is  also  the  basis  of  economic  suslainahilily  as  well  As  a  society,  we  violate 
nature's  biological  limitations  at  both  our  biological  and  our  economic  peril  Each  species  pushed  into 
extinction  is  first  and  foremost  a  loss  to  the  very  fabric  of  our  human  food  chain  However  it  also 
represents  a  lost  fiiture  economic  opportunity  effecting  our  entire  economy  The  biological  diversity 
of  our  natural  resources  represents  the  foundation  upon  which  many  industries  of  the  present  are 
maintained,  but  also  upon  which  industries  of  the  future  will  be  built  and  people  of  the  fiiture  will  be 
fed     Wasting  our  "natural  capital"  dramatically  impoverishes  our  society  by  limiting  our  future 


txxnomKfiQae&lnjmi^yvrljvjn^Oc^ans  Report  on  the  Status  of  I' ii  l.ivingManne  Reiourcei.\992    NO.AATedi   \Itfm    NAIFS- 
FSPO-2.  Njliooat  Nlarme  Ftslieries  Ser\ice.  NOAA.  l"S  I>q)t  ofCommsce.  ^Xa^ln0on.  IX'    See  also. Anal)  sis  of  the  polenlial  economic 
benefits  from  rebuilding  US.  fishenes  (1992}.  NMjcoal  Nbiiae  Fc^Kncs  SoMce.  \O.AA 

from  Fisheries.  iVetlonds  and  Jobs:  The  i'alue  of  Wetlands  to  America's  Fisheries,  a  report  b\  \^  illiam  M  Kier  AsM>oate  (March. 
1994)  fortheCanipai^  to  Save  Caldbnua  U'dlands.  See  ako  Fedler.  -VJ  and  DM  Nickum,  The  1991  Economic  Impact  of  Sport  Fishing  in  the 
United  States,  bv  the  Spofticlung  faistitule,  Wadun^on.  DC 
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industrial  growth  ' 

The  commercial  fishing  industry  has  seen  the  Endangered  Species  Act  up  close  and  in  operation 
for  many  years  Our  industry  is  a  highly  regulated  industry  We  are,  for  instance, /ar  more  regulated 
under  the  Endangered  Species  Act  (ESA)  than  the  Northwest  timber  industry  While  the  timber 
industry  has  recently  suffered  through  curtailments  caused  by  one  or  two  ESA  listings,  the  fishing 
industry  has  long  been  dealing  with  the  impacts  of  listings  for  chinook  salmon  in  both  the  Columbia 
and  Sacramento  Rivers,  sockeye  salmon  in  the  Columbia,  sea  turtles  in  the  Gulf,  and  various  marine 
mammal  species  protected  under  both  the  ESA  and  the  Marine  Mammal  Protection  Act  (MMPA) 
On  the  west  coast,  we  are  also  facing  the  imminent  prospect  of  coastwide  listings  for  coho  salmon, 
chinook  salmon  and  every  other  anadromous  satmoniJ  on  the  west  coast.  The  effects  of  these 
upcoming  listings  will  potentially  be  far  more  restrictive  than  any  past  restrictions  caused  by  spotted 
owls  or  murrelets 

There  is,  in  fact  no  industry  more  regulated  under  the  ESA  presently,  nor  more  likely  to  be 
regulated  in  the  foreseeable  fu'ure,  than  the  commercial  Ashing  industry.  And  yet  (in  spite  of 
short-term  dislocations)  we  view  the  protections  offered  by  the  ESA  as  vitally  important  in 
protecting  and  presenting  our  industry,  our  jobs  and  our  way  of  life  for  the  long  term.  It  is  species 
declines  which  are  the  enemy,  not  the  ESA. 

Species  only  qualify  for  listing  under  the  ESA  because  they  are  seriously  declining  They  get 
listed  because  they  face  extinction  This  point  seems  to  have  been  missed  by  many  who  are  calling 
for  the  elimination  or  curtailment  of  ESA  protections  The  best  way  to  prevent  listings,  then,  is  to 
prevent  the  species'  decline  in  the  first  place  Limiting  or  repealing  the  ESA  itself  only  throws  out 
the  pnmary  tool  to  achieve  recovery,  but  does  nothing  to  reverse  declines  The  ESA  is  only  the 
warning  bell  and  not  the  problem  itself  Disconnecting  the  warning  bell  is  not  a  viable  response  to 
an  emergency  in  the  making 

72,000  SALMON  JOBS  AT  RISK  -  SALMON  AS  A  CASE 
IN  POINT  FOR  HOW  THE  ESA  PROTECTS  JOBS 

Salmon,  once  the  economic  mainstay  of  both  the  commercial  and  recreational  fishing  industry  in 
the  west  as  well  as  the  east  coast,  have  been  reduced  by  decades  of  short-sighted  human  actions  to 
a  mere  shadow  of  their  former  glory,  largely  as  a  result  of  a  multitude  of  cumulative  on-shore  causes 


The  fishing  indusln  is  but  noe  example   Fully  40*o  of  the  knowTi  tnedica)  valuable  pharmaceuticals,  for  instance,  are  denved  from 
natural  sources.  This  represents  an  mdusthal  economy  also  in  the  hundreds  of  billions  of  dollars  vvorldwide.  as  well  asmany  millions  of  lives  saved 
^et  only  about  Poof  all  the  plant  species  now  known  have  been  adequately  surveyed  for  their  pharmaceutical  value,  and  only  a  small  traOicm  of  plant 
i^ecics have  beat  categon^xl.  Mun\  will  likely  hecoiue  t^vlifict  before  that  can  he  uceoinplnhej   The  KnimingbKitsdinology  indu.<lry  is  also 
another  evainple    Their  stiici  m  trade  is  genes    These  genes,  however,  can  only  come  from  knOM-n  natural  sources  -  even  the  simplest  gene  is 
millions  of  tunes  tiKi  c-omple\  to  svnthesi^-  in  the  laboratory  by  any  known  technology    fnknown  plant  species  may  contain  genes  tor  disease 
residancv  worth  billions  to  a  failing  crop  industry,  or  worth  billions  more  for  any  of  a  number  of  other  unknown  and  as  yet  undiscovered  mdu^al 
processes    Once  e.ytincl.  however,  the  potential  uses  of  the  organism  will  never  be  known    hvcTy  species  dnven  to  exfinOion  gives  us  lewer  economic 
options. 
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The  great  salmon  runs  of  the  east  coast  are  all  but  gone,  more  than  98%  of  those  runs  now  extinct ' 
Salmon  in  east  coast  restaurants  are  almost  always  inferior  Norwegian  salmon  raised  artificially  — 
which  exports  to  Norway  thousands  of  jobs  that  should  have  helongeJ  lo  American  fishermen 

The  destruction  of  salmon  spawning  and  rearing  habitat  has  also  been  ongoiiig  and  pervasive  in 
the  west  for  many  decades  —  it  is  just  a  few  years  behind  the  east  coast  but  going  along  the  same  path 
leading  to  extinction  Every  year  fewer  and  fewer  salmon  survive  the  silting  up  of  their  spawning 
grounds  by  inappropriate  logging,  grazing  and  road  building  practices  Fewer  still  survive  the 
nightmare  ride  through  hydropower  turbines  and  slack-water  reservoirs  in  the  more  than  30  major 
federal  and  state  Columbia  River  Basin  hydropower  dams  In  the  eight  federally  operated  Columbia 
and  Snake  River  mainstem  dams  alone,  each  dam's  turbines  kill  up  to  20%  of  the  outmigrant  fish 
making  their  long  journey  to  the  sea '  3,000  miles  of  prime  salmon  spawning  streams  in  the 
Sacramento  Basin  have  now  been  reduced  to  less  than  300,  and  much  of  what  remains  is  biologically 
damaged  or  suffers  from  too  little  cold  water  during  critical  spawning  times 

The  relatively  few  wild  salmon  which  remain  alive  after  all  these  accumulated  impacts  are  then 
subject  to  otherwise  natural  ocean  fluctuations  (El  Ninos)  which  combined  with  all  the  upstream 
human-caused  assaults  can  be  the  final  blow  on  an  already  highly  stressed  salmon  ecosystem  Once 
the  numbers  of  salmon  in  a  stream  drop  below  a  certain  threshold  the  remaining  fish  cannot  reliably 
find  each  other  to  mate  Even  though  many  fish  remain,  the  run  has  then  dropped  into  what  is  called 
the  "extinction  vortex"  and  numbers  drop  precipitously  fi-om  that  point  onward  -  only  major 
intervention  can  then  save  them  This  is  precisely  what  seems  to  be  happening  over  much  of  the 
coast 

Salmon  are  the  most  sensitive  to  their  environment  in  the  egg  stage  and  as  juveniles  when  they  are 
still  in  fi-eshwater  streams  just  after  spawning  Some  species  (such  as  coho  salmon)  spend  a  fairly 
long  time  in  fi-eshwater  streams  since  they  must  "overwinter"  there  for  up  to  18  months  before 
migrating  out  to  sea  Even  once  they  leave  these  fi-eshwater  streams,  salmon  must  still  spend 
additional  time  in  coastal  wetland  estuaries  and  marshes  in  order  to  gradually  adapt  to  life  in  salt 
water   They  are  "anadromous"  fish,  which  means  they  are  hatched  in  fi-eshwater,  then  adapt  to  salt 


Tht  la<ar<9Tiaming  wild  iabnoifWism  the  tfa<aeincoa5l  ollhcTS  an;  m  Neu  Fjigland    l-htfscha\ertxt5itly  be«ai  pelitianed  for 
protedum  under  the  ES-V  There  are  in  lacl  more  tiamt  m  \e*  HrtglunJ  Ihul  there  are  indrvijmil  adult  saliiKm  reliirmnfi  lo  )  our  rivers  ~  about 
2.S0Owi]dsalnKn  dill  retumloNew  Fjigland.  Mhik  dure  are  about  3,000  medium  and  small  daim  m  the  same  area 

-  B^ith  the  impad-s  from  i^ifieT  w  alerJKd  jcln<ies  i  improper  logging,  overgrazing  road  w  jshouts.  t<e  )  .»nd  the  impajs  from  tlie 
h\dropv>wer  lurhmes  are  largely  a\^jidaM<^  Man>  of  IbdepraeticKS  are  obsolete  and  unne«ssar>-  and  profiti  m  these  indi^nes  will  not  peatl\  suffer 
from  eurtailmg  i»r  mitigating  tho«r  pTobkms    The  exlcsiulized  damage  eau-sed  b\  these  p*x>r  management  pradiees  is.  m  nians  dses.  more  ol  a  harm 
tosocit1\  (and  to  the  \er\  mdustri  rt-sdOthan  .mi\  ev«iw.ivaNc*ort-term  benefits     Vs  an  mdustry  ourselves,  we  are  ver\  svmpathdictothe  eurroit 
pli^t  ot  IimbeT  \sotVs  (mans  olwboni  are  abo  fisbennen)  -  however.  It  is  dear  that  sht^-si^ted  logging  grazing  and  hvdropoweT  prai^iees 
eonduaed  w  ithout  any  regard  to  stream  protegioti  has  b«ii  disa.<trous  for  our  mdusuv  and  mans  coastal  communities    Mi>?l  ol  the  federal 
hydropower  dams  were  built  withoU  downstream  salmin  passage,  and  some  (sudi  as  the  tirand  Couk^  Dam)  witllout  an\  upSream  passage 
whatsoever    Salmon  are  mm  totalK  eMnd  above  (irand  Coulee  Dam.  and  this  c\tinetu^  \v as  desired  into  the  sv4em    The  fishing  industry  is 
federally  regulated  on  Ihe  basis  of  bioUigiealsustamabitltv  (Ma^uson  .\ct)    It  is  time  that  these  i-^her  mdusjnes  were  as  well    The  current 
dislocations  in  these  mduiaries  are  frsidamoitalK  cau-s«al  by  past  uirestneled  ovtsnse  of  their  res^iurcv  which  now  has  to  be  balanced  out  and  made 
mvire  sustainable    Tlie  histoncal  rate  oftrmboharvcamg  over  the  laii  few  decades  has  been  mans  times  what  is  biologically  sujaamable  witliout 
doing  major  envirtiimcntal  damage  to  i<her  bidudrus.  The  fiaidamenul  problem  with  the  timber  supply  tsthal  aflcT  dcxadcs  ol  ovcTL-uttingold 
gjvAyth  timber,  the  timber  mduslry  issmpK  out  of  big  trees 
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water,  then  return  again  to  freshwater  to  spawn  In  the  ocean  they  are  relatively  large  and  relatively 
safe,  but  in  inland  streams  they  are  subjected  to  every  environmental  problem  created  by  mankind, 
in  addition  to  natural  predation  and  other  natural  impacts  Salmon  evolved  for  drought,  for  El  Ninos, 
to  avoid  predators  —  but  have  not  evolved  to  prevent  themselves  from  being  sucked  into  irrigation 
pumps,  nor  from  being  destroyed  by  hydropower  turbines,  nor  stranded  without  water  in  unscreened 
irrigation  ditches  They  also  have  not  evolved  to  survive  water  pollution,  oil  spills  and  the  many  other 
unfortunate  environmental  problems  created  by  modem  civilization 

Roughly  speaking,  we  have  lost  about  80°'i  of  the  productive  capacity  of  salmon  streams  in  the 
west  coast  as  a  direct  resuh  of  various  causes  of  watershed  destruction  According  to  a  1991 
comprehensive  scientific  study  by  the  prestigious  Amencan  Fisheries  Society,  at  least  106  maior 
populations  of  salmon  and  steelhead  on  the  West  Coast  are  already  extinct  Other  studies  place  the 
number  at  over  200  separate  stock  extinctions  in  the  Columbia  River  Basin  alone  The  AFS  report 
also  identified  214  additional  native  naturally-spawning  salmonid  runs  at  risk  of  extinction  in  the 
Northwest  and  Northern  California  101  at  high  risk  of  extinction,  58  at  moderate  risk  of  extinction, 
and  another  54  of  special  concern,  plus  1  run  already  ESA  listed  *■  In  a  recent  extensive  GIS  mapping 
study  of  present  habitat  occupied  versus  historical  habitat,  based  on  the  AFS  data  and  updates,  the 
data  indicated  the  following  distributions  across  the  landscape 


Status  of  Salmon  Species  in  the  Pacific  Northwest  &  California 
Current  Distribution  as  a  Percentage  of  Historic  Habitat 

Species 

KNtinct 

Endangered 

Ihrcaiened 

Special  Couceni 

Not  Known  lo  be 
I>:clu»mg 

Coho 

55% 

13% 

2(1% 

5«. 

7% 

Spnng/Summer 
Chinook 

63% 

8% 

]f,% 

7% 

h% 

Pall  Chinook 

19% 

18% 

7% 

36% 

2(1% 

Chum  sahnon 

37% 

16% 

14% 

11% 

"*  "*% 

Socke\e 

S<)% 

7% 

3% 

16% 

1  5°-. 

Pink  sahnon 

21% 

5% 

<1% 

<1% 

73»/i 

Sea-mn  Cutthroat 

6% 

4% 

61% 

29% 

(1% 

Winter  Steelhead 

29% 

■>-»o/ 

7% 

18% 

24% 

Summer  Steelliead 

45% 

5% 

5^-0 

■>7o. 

1  X% 

According  to  GIS  mapping.  Pacific  Northwest  salmon  are  already  extinct  in  38%  of  their 
historic  range,  between  50-100%  of  these  species  are  at  risk  or  extinct  in  56%  of  their  historic 
range,  and  in  only  6%  of  their  historic  habitat  range  are  fewer  than  50%  of  these  salmon 


'  Ndtlsoi.  <a.  al  .  1991     "Pacific  Salmon  at  the  Crossroads  Stocks  at  Risk  trom  California,  Oregon.  Idaho,  and  California,"  hnheui 
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species  at  risk  or  e»tincl.^  The  conclusions  of  this  study  (the  best  and  most  complete  to  date) 
are  chilling  —  9  out  of  10  known  species  of  Pacific  salmon  will  be  extinct  in  the  lower  48  states 
in  the  near  future  unless  land  use  patterns  pressing  those  stocks  toward  extinction  are 
reversed.' 

The  productive  capacity  of  the  salmon  resource  has  always  been  enormous  Even  as  recently  as 
1988.  and  in  spite  of  already  serious  existing  depletions  in  the  Columbia  and  elsewhere,  the 
Northwest  salmon  industry  (including  both  commercial  and  recreational  components)  still  supported 
an  estimated  62,750  family  wage  jobs  in  the  Northwest  and  Northern  California,  and  generated  $1  25 
billion  in  economic  personal  income  impacts  to  the  region  '  An  additional  estimated  job  loss  from 
the  Columbia  River  declines  alone  had  already  occurred  by  the  1988  baseline  year,  amounting  to 
another  $250  ~  505  million  in  economic  losses  per  year  as  well  as  the  destruction  of  an  additional 
13,000  to  25,000  family  wage  jobs  These  jobs  had  already  been  taken  out  of  the  economy  as  a 
direct  result  t>f  Jam-related  salmon  declines  in  the  Columbia  hasin  prior  to  I9SH'" 

Hydropower  and  irrigation  dams  are  probably  the  major  leading  factor  in  the  collapse  of  the 
salmon  fishery  on  this  coast  Historically  almost  one-third  of  all  west  coast  salmon  were  produced 
in  the  Columbia  and  Snake  river  systems,  making  that  river  the  richest  salmon  production  system  in 


From  CHS  sur\e%  maps  prqiartd  h\  scwnti^s  an  cvnmcf  to  The  U'ildemes  Socictv.  and  published  m  The  \K  ildemess  SoeielVs.  rq>ntl 
The  Living  I.unJscape  Pacific  Salmon  and  Federal  iMnds  (\  'olume  21  PuUidMX)  b>  the  Bolle  ColUr  for  Forest  Eoos^^ton  Managonent  (October 
1993)    The  report  and  data  uere  pea  rt^Kwed 

The  tYie  exception  was  pmk  sahncn.  whtdi  cnK  ntrv,  occurs  n  the  irxlnfme  ifiper  poftion  of  the  Puget  Sound  area  m  limited 
populations    These  are  also  (mctdollalh)  the  areas  lea^  affected  b>  desdopoutf  slice  mudl  of  that  area  ts  in  OKmpiC  National  Park  -emphasizing 
Ihe  direct  >.x>rTelation  bet\^e>3i  salmon  production  and  ntad  uater^ed  eca.\4eills 


Kigurestakoi  from  The  h'conomu  Imperulive  of  Frolecting  Riverme  Hahilal  in  the  Pacific  S'orlhwest  (Report  5.  Januar>  1992) 
published  b\  the  Pacific  Ri\eTS  Counc~iL  based  <n  official  fedoal  itateaics  from  the  Pacific  Fdicr>  Management  Counal    The  fiiher.  related  |ob 
hreakdown  b\  aale.  acvordmRtothat  rqwrt.  wasas  folkms 


State 

Cofnmemal 

Recreaticnal 

Toul 

Oieg.m 

4.450 

9.50<J 

U.95II 

Wjshin^^w 

68110 

14.250 

21.050 

N  Califtimia 

4.00tl 

I9.0<X) 

25.000 

Idalio 

Negligible 

4.750 

4.750 

Pacific  Northucja 
Toul 

15.250 

47.500 

62.750 

Commeraat  flshcrv  jobs  are  hea\il\  ccncenmud  m  coastal  a 
distributed  nwre  difiusdv  throu^om  nland  onmnimiues. 


RecrealMnal  fi^a>  jobs,  white  a  largo-  number,  are  more  divert  and  are 


From  a  report  fitted  The  <  'ost\  of  Doing  Kothing   FxtemalceJ  ( 'osis  to  the  \orffmvsr  Fishing  Economy  of  the  ( 'urren{  Operations 
of  the  Columhia  River  HyJropower  System,  bslitute  Tor  FidKnes  Resources  {2  10  95)  draft  report  (impublidied),  based  on  figures  from  a  vcr>' 
recent  !ludN  tn  Dr  Hans  RadUie.  I^D  .  arutural  resourcaecixKanisl  tn  contract  to  the  Instilule  CoiT^)eti<n  ofthe  last  rnain-4eni  federal 

h\dropu\Ker  dams  was  m  the  tale  70'&.  and  none  wo^ebuik  with  adequate  feh  passage  That  stud>  concluded  that  salmon  losses  m  the  Columbia 
Bjsm  to  dale  ha\e  amounted  to  Ihe  removal  &Mnth«regknaleconoai>  ofbetiAetsi  13.000  and  25.000  jobs  artnualK  at  a  cost  tu  the  economy  of 
betU(A3i  S2!<Uto  ?U^  million  dollars  annualh.whidi  translates  to  the  loss  ot~  natural  capital  assets  of  up  to  SI3  billion 


385 


the  world  Now,  however,  in  the  Columbia  and  Snake  rivers  the  hydropower  system  accounts  for  at 
least  90°o  of  all  human-induced  salmon  mortality,  (^'>  opposed  lo  only  ahoiil  5%  for  all  commenial, 
recrealional  and  irihal  fisheries  combined  Official  figures  from  the  Northwest  Power  Planning 
Council  indicate  that  the  Columbia  River  dams  kill  the  equivalent  of  between  5  million  and  1 1  million 
adult  salmon  every  year,  with  several  million  more  killed  by  a  variety  of  habitat  loss  factors  in  the 
upper  watersheds  of  the  region  "  Many  millions  more  fish  are  killed  in  the  Central  Valley  Project 
and  in  the  Klamath  Basin  by  loss  of  in-stream  flows  and  many  of  the  same  habitat  loss  factors 

Another  problem  is  wetland  losses  throughout  the  west  coast  California  has  already  lost  91°o  of 
its  original  wetlands,  Oregon  has  lost  38°o  and  Washington  has  lost  another  3  l°o  and  the  remaining 
percentages  of  original  wetlands  have  been  severely  compromised  in  their  biological  functions  '' 
These  wetlands  are  vital  in  protecting  overwintering  salmon,  helping  them  survive  droughts  and  (for 
saltwater  wetlands)  helping  them  adapt  to  ocean  conditions  A  main  factor  in  the  destruction  of  the 
coastal  salmon  stocks  in  the  Northwest  has  been  the  rampant  destruction  of  the  area's  wetlands  Loss 
figures  for  the  most  valuable  coastal  and  estuarine  wetlands  are  much  greater  than  the  overall  state 
loss  averages 

ESTIMATES  OF  SALMON  JOB  LOSSES  DUE  TO  LACK 
OF  PROTECTION  OF  SALMON  RESOURCES 

With  one  major  exception"  off  central  California,  and  a  few  very  minor  mostly  sportfishing 
exceptions  in  Washington  and  Oregon,  the  entire  ocean  going  salmon  fleet  was  closed  down  in  1994 
and  1995  because  of  these  declines,  panicularly  of  coho  Most  of  the  coast  is  still  under  a  Secretary 
of  Commerce  "Declaration  of  Fishing  Emergency"  for  this  reason  Even  with  some  harvests  returning 
in  central  California,  we  estimate  that  coastwide  we  have  still  lost  90%  of  our  income  from  the 
commercial  fishery  as  compared  to  the  1976-1993  averages  -  which  translates  to  loss  of  90°o  of 
the  jobs  created  by  the  commercial  salmon  industry  as  a  whole  The  recreational  salmon  fishing 
industry  has  also  suffered  a  similar  decline  of  70»o  in  that  same  time  period,  with  some  areas  (such 
as  central  Oregon)  also  suffering  complete  closures  While  there  is  some  mismatch  of  figures  (due 
to  different  averaged  years)  these  two  figures  combined  will  give  us  a  pretty  good  estimate  of  total 
salmon  industry  job  losses  since  1 988    Doing  the  calculation  we  get  job  losses  as  follows 


NoflhwtM  l\t\^i.T  Planning  C.>unolpiibln.-.itKin  Stnitvft^  lor  Sutttum.  \\>l  2  p.tgo  17  and  ApptindKx^  1>  «:  1 

'"  Fjtlv  cm  vidland  losses  h\  Jjle  from  a  report  h\  ihi- 1  S  Depl  ol  InlsTior  ailillod  »\ll,mu  Lnsiey  m  the  I  n:l,J  St,ilr'  rms  in  l-iXllt 
hs  rhonus  Oalil  C  jlilomia  has  lo^  a  higher  pcrsvnlagc  of  its  "  sllanis  than  an\  <«h<T  sljts-  II  smh  tua.«al  or  eauannc  netlands  is  intluded  in  tll«e 
figutt-s.  cadi  stats-'s  uplands  losses  would  K.-  muiii  greats! 

'  ^  Hie  ns-ar  rsvord  vilmon  harvest  this  \ear  m  Central  Calilomia  is  An  instnisti\e  exsi^tion  to  these  desline  trends    The  pnniarv  cause  ol 
those  increases  has  probabl\  beoi  «  ater  relorms  in  the  C  entral  \  alk-s  dn»  Ji  bMhe  li'amg  undiT  the  h  S  A  se\  eral  \eatv  ago  olthe  dev  abated  nativ  e 
nins  ol  SacTamoilo  « intsT-run  diinook  salmon  and  Ihe  dcKa  smell    .Uthough  some  ol  those  relonns  are  no«  emKxiied  m  the  Central  \  alU-s  ProjsVt 
lnipro\  small  Act.  the  ISA  listing  predjlc-s  tile  t ATI  A  In  se\sial  sears    Tims,  mans  oftlinsc  same  «  atc-r  rclomvs  began  to  kick  m  ;i'  i.  ■>  to  the  pjs.sagc 
ol  the  C  \  Pl.V  tnrliei  than  thrc-e  sear^  ago  -  tihou!  the  'i"w  it  itikv^  for  ,i  gerterntinn  "I  \iilinnn  tc  inttlure    (ireatsT  m-stream  smolt  siinnal  c-oupled 
vMlh  tortunale  ocvan  coiiditi.ins  base  thus  gi\al  us  a  Urge  harvestable  run  while  olhcl  areas  where  habitat  loss  and  viatcT  disersions  still  continue  ate 
still  in  dsvluie 
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15,250x90%=  13,725  jobs  lost  since  1988  in  the  commercial  salmon  fishery 
47,500  X  70%  =  33,250  jobs  lost  since  1988  in  the  recreational  salmon  fishery 
46,975  jobs  lost  overall  since  1988 

In  additional,  habitat  losses  and  hydropower  mortality  in  the  Columbia  and  Snake  rivers  have  also 
resulted  in  up  to  25,000  lost  jobs  Adding  these  lost  jobs  to  the  above  figures  for  losses  in  the 
Columbia  River  which  occurred  even  before  1988  indicates  a  total  Mest  coast  job  loss  within  the  last 
two  decades  of  approximately  72.000  family  wage  jobs. 

In  other  words,  roughly  47,000  jobs  have  been  lost  in  the  northwest  Pacific  salmon  fishing 
industry  (including  both  commercial  and  recreational)  just  since  1988,  with  a  total  of  72,000 
fishing-generated  family  wage  jobs  lost  —  including  losses  due  to  the  current  operations  of  the 
Columbia  and  Snake  river  hydropower  system  —  over  the  past  two  decades. 

Overfishing  is  not  a  likely  cause  of  these  declines  Had  overfishing  been  a  major  contributing 
factor  in  salmon  declines  (as  some  have  claimed)  then  past  harvest  closures  should  have  resulted  in 
substantial  rebuilding  of  populations  However,  there  is  no  evidence  that  these  closures  resulted  in 
substantial  population  increases  —  indicating  that  the  limiting  factors  are  in  the  watersheds,  not  in 
ocean  or  in-river  harvest  levels  "  There  are  also  a  number  of  other  indications  leading  to  the  same 
conclusion,  including  (a)  the  most  precipitous  declines  have  occurred  primarily  in  the  most  inshore 
habitat  sensitive  species  (coho  salmon)  as  opposed  to  chinook  salmon  which  spend  much  less  time 
in  inland  watersheds  and  whose  populations  are  still  relatively  robust,  (b)  precipitous  declines  have 
also  occurred  in  species /or  which  there  is  no  sport  or  commercial  harvest  (searun  cutthroat)  but 
which  originate  in  inland  watersheds  in  which  there  has  been  substantial  human  disturbance  (primarily 
clearcut  timber  harvesting  and  increased  stream  siltation  from  logging  road  washouts) 

When  seasons  remain  closed,  the  enormous  economic  investment  already  put  into  the  Pacific 
fishing  fleet  goes  to  waste  Just  in  the  Columbia  River  gillnet  fleet  alone  an  estimated  $1 10  -  SI 29 
million  dollars  in  capital  assets  is  invested."  The  in-river  gillnet  fleet  is  only  a  relative  handfiji  of 
small  boats  and  its  capital  investment  is  certainly  only  a  very  small  fraction  of  the  overall  capital 
invested  in  the  entire  iKean  salmon  fishing  fleet  This  figure  does  not  even  include  buyer  and 
processor  investment   Additional  salmon  extinctions  essentially  mean  the  bankruptcy  of  many  fishing 


Dr  CTuis  Frtssell,  who  did  mudi  of  the  GIS  mapping  for  The  U  ildantss  Sotie»>  rqKHI  ated  jbo\e,  look  an  tndqjdiddnt  look  at 
wi)dlhi3  hanest  reducuons  %^ere  a  si^ificad  factor  n  pcpuljticn  d>nainics  for  uohosalmtn    if  overfishing  Mi3e  a  si^ificant  cause  of  peculation 
declmf^  thA  ha^^est  reductions  ^ould  be  eflecuve  n  rebuildng dq)leled  stodk^  He otndiMkxl  m  his  analysis  as  folloMs 

"Ov-erlishing  IS  otto)  cited  as  a  principle  factor  causing  <h3dine  of  sabnonnms-   However,  there  are  few  historical  or  recott  records  to 
indicate  that  oiitailmait  of  fbhmghas  lead  to  increased  spawnng  abundance  of  coho  salmon  for  example,  cuitailmait  ot  tishmg  seasons 
has  bedn  thought  to  have  reduced  har\ist-rdatedinortalit>  rates  on  Oregon  coastal  coho  substanuallv  during  the  past  decade    lloucvcT. 
there  has  heoi  no  evrdoice  of  inaea.sed  spawner  escapermsit  dunngthis  period,  suggestmgthat  tishmg  cuftailmoit  is  at  best  merelv 
keepingpace  with  rapid  habOM  deterioration  and  dechnng  prodiulivity  ofcr^iopcpulatiuns." 

(PadiicRivetsCotaicilpdtitian  for  the  coastwMklisliag  of  cobosabnca.  dated  10  19-93). 
Figures  from  [>  Hans  Radtke.  Fh  D  .  fidienes  resource  ecxnonud 
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communities  and  the  waste  of  a  tremendous  capital  investment  built  up  over  generations  "" 

Again  these  extinctions  represent  lost  jobs,  lost  family  income  and  lost  local  tax  revenues 
sufTered  by  Ashing  communities  as  a  result  of  poor  environmental  protection  of  Northwest 
salmon.  These  losses  are  being  suffered  by  real  people,  many  of  them  third  or  fourth 
generation  fishermen,  who  suddenly  find  they  cannot  feed  their  families,  pay  their  home  and 
boat  mortgages  or  help  maintain  their  communities.  Better  protection  of  salmon  and  their 
babiut  (through  the  ESA  and  other  strong  environmental  laws)  will  help  restore  these  72,000 
jobs  to  the  region  and  rebuild  these  local  economies. 

WHY  THE  FISHING  INDl'STRV  NEEDS  THE  ENDANGERED 

SPECIES  ACT  -Sill  BILLIONA  EAR 

AND  1.5  MILLION  JOBS  AT  RISK 

Most  fish  species  spend  only  part  of  their  lives  in  mid-ocean    During  their  juvenile  stage,  most 
live  and  thrive  in  the  nearshore  environment  of  streams,  rivers  and  estuaries    Some,  like  salmon, 
reproduce  and  grow  far  inland  in  ft^esh  water  streams  hundreds  of  miles  fi-om  the  ocean    However, 
salmon  are  just  one  example  of  commercially  valuable  species  that  are  also  dependent  on  inshore  or 
nearshore  habitat  quality 

All  around  the  country,  our  industry  is  utterly  dependent  on  species  which  themselves  require 
healthy  watersheds  and  estuaries  for  the  most  critical  parts  of  their  life  cycle  Nearshore  waters, 
including  rivers,  streams  and  coastal  wetlands,  are  essential  nursery  areas  for  fully  75°  o  of  the  entire 
US  commercial  fish  and  shellfish  landings  These  sensitive  ecosystems  are  valuable  national  assets 
which  contribute  about  $46  bilbon  per  year  to  the  US  economy  in  biological  value  (including  natural 
flood  control  and  fihration  of  pollutants),  as  well  as  providing  its  healthiest  food  sources  Salmon 
are  only  one  part  of  this  whole  economic  picture,  and  only  one  of  many  commercially  valuable  species 
which  need  protection   The  bottom  line  protection  of  all  these  species  is  the  Endangered  Species  Act 

All  the  nation's  $111  billion  fisheries  have  been  put  at  risk  as  a  result  of  the  continuing  destruction 
of  fish  habitat  in  the  nation's  rivers,  estuaries  and  coastal  ecosystems  This  destruction  has  led  to 
billions  of  dollars  in  lost  revenue  to  the  nation  every  year,  lost  employment,  lost  food  production,  and 


'*  There  is  also  a  cascading  effect  of  ihese  salmon  declines  which  imi>acl  Alaska  s  economs  as  well    Fi<hing  is  the  leadmg  mduan 

m  Alaska.  greatl\  exceeding  limber  production  as  a  source  of  ecxmomic  siipport  tor  lis  communities    Mudi  of  that  fishing  industr\  is  nou  ihreatoied 
because  of  mtanational  disputes  » ith  Canada  over  the  collapse  of  the  Paafic  Salmon  Treat\  (PST)    That  treaty  oillapsed  pnraanlN  because  of 
salmon  losses  m  the  lower  48  states  (pailiajlarly  the  losses  from  the  Columbia)    Oregon  and  Washm^on  salmon  laid  to  migrate  north  low  ard  colder 
water    I  nder  the  PST  as  ptcsentls  wnden.  for  ever>  Canadian-ongm  fish  caught  m  ,\laslan  waten.  (  anajian  lishtrmen  are  mpposej  to  he  ahle  lo 
catch  II  l.'S  -origin  fish  smmnmg  north  into  I  anujiun  outers  from  the  lower  JH  However  due  to  VMdespread  salmon  declmes  in  the  lower  48  those 
replacement  fish  are  mud)  fewer  m  number  than  the  fish  Canada  is  K,sing  to  the  ,\laskan  fleet    Thus  the  Canadians  are  demanding  cutbacks  m  the 
.\laskan  catdi  to  balance  out  their  own  losses    The  Canadians  are  quite  capable  of  enforcing  these  cutbacks  throu^  mandatory  transit  fees  (already 
ui^losed  for  a  short  Ume  last  year)  or  evai  gunboat  boardings  on  the  high  seas  (as  ui  the  eaa  eoasj  s    Turbot  *  ar    baween  Canada  and  the  Kuropean 
I'nioi  )ust  a  few  months  ago)    To  dale  the  only  thmgthat  has  dnven  salmon  recti, try  efforts  m  the  lower  48  is  the  threat  or  reality  of  KSA  listings 
Wilhoiu  a  strong  ESI-dnwn  recovay  oflhae  depleted  lower  48  slocks  there  u  no  hope  of  ilasko  avoiding  an  ongoing  "fish  war"  xvh 
Canada  hb*  no  endui  sight   VI  ere  the  ESA  itself  lo  disappear,  this  mtemalional  problem  would  sUll  force  shutdowns  of  mudi  of  the  salmon  harwsl 
m  ,\laska  wrthm  theneyl  lew  years    It  would  be  required  not  by  the  laws  of  Congress  but  by  the  laws  of  nature 
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lost  recreationa]  opportunities    The  collapse  of  the  salmon  fishery  is  only  a  small  part  of  this  overall 
habitat  loss  problem 

Nor  is  coastal  habitat  lass  du  only  problem.  Our  entire  inland  freshwater  fish  resource  is  also 
in  serious  trouble.  According  to  studies  by  the  prestigious  American  Fisheries  Society,  roughly  one- 
Ihird  of  790  known  species  of  freshwater  fish  in  the  U.S.  are  in  danger  of  extinction  or  of  special 
concern.  In  the  case  of  a  whole  fiunily  of  nonanadromous  (i  e  ,  resident)  salmonids,  more  than  50% 
of  all  known  US  species  in  that  family  are  close  to  extinction  Within  the  largest  known  family  of 
fish  (the  Cyprinidae),  which  inchide  29  2%  of  all  known  fish  species  in  the  US  ,  the  number  of 
species  classifiable  as  endangered  (7  2%),  threatened  (9  4%),  of  special  concern  (10  8%)  or  already 
extinct  (3  3%)  totals  30. 7%  of  this  eiUire  large  family  offish  species  Of  the  1 8  states  with  greater 
than  10  imperiled  fish  species.  10  are  located  in  the  South  and  5  in  the  West  The  1 1  states  with  the 
highest  number  of  imperiled  fish  species  are  (in  descending  order)  Nevada  (43),  California  (42), 
Tennessee  (40),  Alabama  (30),  Oregon  (25),  Texas  (23),  Arizona  (22),  Virginia  and  North  Carolina 
(21  each),  and  Georgia  and  New  Mexico  (20  each)  " 

This  country  is  in  Ike  midst  of  an  ecological  disaster  which  is  causing  tremendous  economic 
losses  throughout  Ae  nation  in  this  and  many  other  resource  dependent  industries.  The  large 
number  of  the  nation's  fish  and  wildl^e  which  qualify  for  listing  under  the  ESA  is  just  the 
symptom  of  this  overall  iBsaster. 

The  Congress  and  the  Administration  need  to  make  a  serious  commitment  to  the  protection  of 
those  habitats  and  ecosystems  that  determine  the  fiiture  productivity  offish  and  shellfish  resources 
in  the  U  S  If  this  commitment  is  made,  at  least  a  doubling  of  anadromous  fish  and  other  near  shore 
dependent  marine  fish  and  shellfish  populations  of  the  'lower  48"  states  can  be  expected  This  could 
produce  an  additional  $27  billion  in  annual  economic  output  (above  and  beyond  the  current  level  of 
$111  billion)  and  more  than  450.000  new  jobs  " 

Environmental  regulations  exist  because  after  decades  of  neglect  and  pollution,  policy  makers 
finally  realized  that  a  heahhy  environment  is  the  ultimate  source  of  the  nation's  economic  wealth,  its 
food  and  the  well-being  of  its  citizens  When  all  other  efforts  to  save  these  valuable  biological 
resources  fail,  however,  the  final  safety  net  is  the  Endangered  Species  Act  (ESA)  In  spite  of  the 
problems  the  ESA  has  created  for  individual  fishermen,  it  is  also  the  last  hope  for  the  restoration  of 
whole  industries  (such  as  salmon  fishing)  in  many  areas  Wrthout  a  strong  ESA,  the  only  available 
remedy  for  species  recovery  is  dosii^  down  the  fisliery.  even  though  the  real  problems  lie  elsewhere 


.\nKrKvFcliaiesSacii«>.-ajliBafFieh«ATFcriloarilitfrailalSUtiS:<>\<x\wu  nf  an  Imptinledtauna  "  Fisheries. \o]   19. 
No  1  (Janiur>.  1994) 
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with  the  loss  of  habitat  " 

This  is  exactly  what  has  happened  to  the  salmon  industry  to  date  —  as  onshore  habitat  declined, 
as  fewer  and  fewer  fish  survived  to  even  reach  the  ocean,  it  has  been  the  fishermen  who  have  been 
cut  back  over  and  over  again,  and  who  have  almost  singlehandedly  paid  the  price  of  inland 
environmental  destruction  on  a  massive  scale  This  is  because  under  the  Magnuson  Act  fishery 
managers  can  only  manage  fishermen  ~  they  have  no  legal  jurisdiction  over  actions  onshore  which 
destroy  the  biological  foundations  of  the  fishery  itself   Only  the  ESA  gives  them  that  authority 

Thus  without  a  strong  ESA,  there  will  never  be  salmon  recovery  in  the  Northwest,  and  the 
approximately  72,000  lost  salmon  jobs  —  which  the  salmon  resource  could  still  generate  in  this 
region  with  proper  protection  of  the  resource  —  would  be  gone  forever.  Salmon  mean 
business,  and  it  pays  to  protect  them.  Without  the  ESA  to  drive  recovery,  however,  you  can 
kiss  the  entire  Northwest  salmon  industry  —  and  many  other  components  of  the  entire  nation's 
Ashing  industry  —  goodbye! 

The  fishing  industry  represents  a  major  econoinic  force  which  is  dependent  upon  a  healthy 
environment  The  ESA  is  not  the  enemy,  it  is  only  the  messenger  Listing  a  species  is  like  dialing  the 
91 1  number  when  you  need  an  ambulance  It  should  be  used  rarely,  but  when  it  is  needed  it  is  real 
handy  to  have  an  emergency  number  to  call    Often  it  is  the  difference  between  life  and  death 

THE  "ENVIRONMENT  VS.  JOBS"  ISSUE  IS  A  FALSE  DICHOTOMY  - 
THE  ESA  DOES  NOT  CAUSE  SUBSTANTIAL  ECONOMIC  DISRUPTION 

There  is  absolutely  no  evidence  that  the  ESA  seriously  impacts  state  or  regional  economies,  and 
every  reason  to  think  that  it  does  not  For  instance,  a  recent  study  by  the  MIT  Project  on 
Environmental  Politics  and  Policy,  which  looked  at  the  statistical  relationship  between  the  number 
of  species  listed  in  each  state  as  compared  to  that  state's  economic  performance  (over  the  period  of 
1975-1990)  concluded 

"The  data  clearly  shows  that  the  Endangered  Species  Act  has  had  no  measurable  economic 
impact  on  state  economic  performance  Controlling  for  differences  in  state  area,  and 
extractive  industry  dependence  the  study  finds  that  states  with  the  highest  numbers  of  listed 
species  also  enjoyed  the  highest  economic  growth  rates  and  the  largest  increases  in  economic 
growth  rates  The  one  and  a  half  decades  of  state  data  examined  in  this  paper  strongly 
contradict  the  assertion  that  the  Endangered  Species  Act  has  had  harmful  effects  on  state 
economies   Protections  offered  to  threatened  animals  and  plants  do  not  impose  a  measurable 


where  National  Manne  Fisheries  SerMcesciailislseslimatelhat  9fi%  of  Ihe  Cntlf  commercial  seafood  harvest  comes  from  inshore,  wellanjs 
JepenJent  fish  and  shellfish    !x>uisiana's  marshes  alone  produce  an  annual  (.-ommercial  fish  and  shellfish  harvest  of  1  2  billion  pounds  worth  S244 
million  m  1991     Oumininp  elearK  head  the  list  of  the  region's  «etlands  depoidiait  species    tt'ilhout  stionguellands  protection  this  extremely 
valuable  commercial  fishing  industn  resource  would  e\  oitualK  no  longer  exist  in  those  states    The  shnmp  industrx  is  learning  to  cope  w  ith  TEDs 
and  other  devices  to  minimi/>:  unwanted  bvcatch  problems    A  far  greater  threat  to  that  mdustrx  comes  from  estuarx  and  wetlands  habitat  loss    The 
ESA  is  ati>ol  which  (m  the  last  resort)  can  be  used  to  halt  and  reverse  these  losses  and  protect  that  industrx 
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economic  burden  on  development  activity  at  the  state  level  In  fact  the  evidence  points  to  the 
converse     " 

The  author  of  that  study  also  noted  that  actual  ESA  listings  are  themselves  only  affecting  a  very  small 
number  of  development  projects  undertaken  and  that,  in  economic  context,  these  impacts  are  very 
small  indeed  in  comparison  to  other  much  more  major  factors 

"In  fact,  for  every  tale  about  a  project,  business,  or  property  owner  allegedly  harmed  by  the 
efforts  to  protect  some  plant  or  animal  species  there  are  over  one  thousand  stories  of  virtual 
'non-interference  '  In  reviewing  the  record  of  18,21 1  endangered  species  consultations  by 
the  Fish  and  Wildlife  Service/National  Marine  Fisheries  covering  the  period  1987-1991  the 
General  Accounting  Office  found  that  only  1 1%  (2050)  resulted  in  the  issuance  of  formal 
biological  opinions  The  other  89*/o  were  handled  informally  —  that  is  to  say  the  projects 
proceeded  on  schedule  and  without  interference  Of  the  2050  formal  opinions  issued  a  mere 
181  —  less  than  10%  —  concluded  that  the  proposed  projects  were  likely  to  pose  a  threat  to 
an  endangered  plant  or  animal  And  most  of  these  181  projects  were  completed,  albeit  with 
some  modification  in  design  or  construction  In  short,  more  than  99%  of  the  projects 
reviewed  under  the  Endangered  Species  Act  eventually  proceeded  unhindered  or  with 
marginal  additional  time  and  economic  costs  Given  the  pohtical  and  economic  screening  that 
occurs  in  listings  cases  it  is  not  surprising  that  no  measurable  negative  economic  effects  are 
detectable 

Furthermore  local  economic  effects  must  be  considered  in  context  Hundreds  of  state  and 
federal  policies  have  far  more  injurious  impacts  on  local  economies  than  wildlife  protection 
For  example,  the  recent  series  of  military  base  closings  have  had  economic  effects  hundreds 
of  times  greater  than  all  the  listings  during  the  20-year  life  of  the  Endangered  Species  Act 
Even  greater  economic  and  social  harm  resulted  from  the  ill-conceived  deregulation  of  the 
savings  and  loan  industry  during  the  1980's  The  number  of  jobs  lost  to  leveraged  buy-outs 
m  the  I980's  exceeds  by  many  times  the  wildest  estimates  of  jobs  lost  to  endangered  species, 
and  no  social  good  was  accomplished  in  any  of  these  cases  "  ^^ 

In  the  case  of  the  fishing  industry,  as  well  as  many  other  environment-dependent  industries, 
judicious  application  of  the  ESA  to  protect  the  biological  resources  we  depend  upon  can  add  a 
substantial  number  of  jobs  to  the  regional  economy  At  least  72,000  additional  salmon-generated 
&mily  wage  jobs  can  be  restored  to  the  Pacific  Northwest  by  taking  steps  under  the  ESA  to  restore 
and  recover  the  great  salmon  runs  which  once  made  this  region  the  envy  of  the  world  Without  the 
ESA  to  drive  recovery,  however,  this  economic  revitalization  would  likely  never  happen 

FOR  COMMENTS  ON  SPECIFIC  BILL  LANGUAGE  -  SEE  ATTACHMENT  A 
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ATTACHMENT  A  -  SUPPLEMENT  TO  WRITTEN  STATEMENT 
SPECIFIC  COMMENTS  ON  H.R.  2275  BY  SECTION 

PCFFA  is  the  largest  trade  association  of  commercial  fishermen  on  the  west  coast,  representing 
many  thousands  of  fishing  families  coastwide  Commercial  fishing  is  this  nation's  oldest  industry  The 
food  production,  the  jobs,  the  health  of  coastal  economies,  the  commerce  and  the  exports  it 
represents  depends  on  the  protection  of  this  nalion's  basic  hiolopcal  henla^e    Fishing  contributes 


392 


$111  billion  annually  to  this  country's  economy  and  provides  jobs  for  one  and  a  half  million 
Americans.  Without  protection  of  this  nation's  aquatic  resources,  most  of  those  jobs  will  be  gone 

The  fishing  industry  is  highly  regulated  under  the  ESA,  so  we  know  first  hand  that  there  are  areas 
where  the  ESA  needs  improvement  In  spite  of  its  problems,  however,  we  believe  the  Endangered 
Species  Act  is  instr\imental  in  protecting  the  basic  biological  heritage  which  supports  our  coastal  and 
inland  fishing  economies  Although  the  ESA  clearly  needs  to  be  made  more  workable  and  certainly 
should  also  be  far  better  fiinded,  H  R  2275  in  its  present  form  is  far  too  radical  an  approach  which 
would  result  in  far  too  little  protection  at  far  too  much  taxpaver  expense  Our  natural  environment 
is  the  ultimate  source  of  this  nation's  wealth,  its  "natural  capital,"  and  it  simply  makes  economic  sense 
to  protect  it  Allowing  whole  chunks  of  our  natural  heritage  to  go  extinct  is  nothing  more  than  the 
deliberate  wasting  of  society's  irreplaceable  "natural  capital,"  and  a  form  of  economic  suicide 

While  there  are  a  number  of  procedural  streamlinings  in  H  R  2275  that  we  could  support  in 
principle,  the  problem  is  that  these  gains  are  far  outweighed  by  its  radical  aiui  totally  unnecessary 
departure  from  current  law  Among  other  provisions  in  this  bill  that  are  simply  unacceptable  are 
provisions  that  would  do  the  following: 

*  *  Section  202:  Redefines  'Hake"  trfa  listed  species  specifically  to  overturn  the  recent  US 
Supreme  Court  Sweethome  decision  and  make  it  virtually  impossible  to  protect  species ' 
habitat  on  private  lands.  Species  also  cannot  exist  without  habitat  Destroying  an  animal's 
habitat  (i  e  ,  its  source  of  food  and  shelter)  is  just  as  effective  a  death  sentence  as  if  it  were 
shot  outright  One  of  the  main  recommendations  in  the  recent  National  Academy  of  Sciences 
report  "Science  and  the  MS/1"  was  the  protection  of  habitat  Without  habitat  protection 
extinction  is  just  a  matter  of  time 

As  a  recent  GAO  report  points  out,  more  than  90%  of  species  now  listed  as  threatened  or 
endangered  rely  at  least  in  part  on  non-federal  lands  for  survival  Fully  2/3  rds  of  the  habitat 
used  by  Northwest  salmon,  for  instance  -  and  by  far  the  most  damaged  habitat  -  is  on  private 
lands  Salmon  swim  throughout  their  entire  watershed  --  they  do  not  stop  at  national  park 
boundaries  It  thus  makes  no  sense  to  be  protecting  their  habitat  only  on  federal  lands  while 
encouraging  their  destruction  just  downstream  Many  species  (including  several  valuable 
salmon  runs)  exist  only  on  nonfederal  lands  The  requirement  that  only  federal  lands  could 
be  used  to  protected  listed  species,  coupled  with  elimination  of  private  lands  habitat 
protection,  amounts  to  a  death  serrtence  for  many  of  these  species 

Under  the  bill  as  written,  critical  habitat  could  only  be  designated  on  private  lands  by  the 
consent  of  the  landowner  or  where  the  landowner  is  compensated  by  the  US  Treasury  as  a 
"taking  '  Otherwise  (Sec  601 )  all  critical  habitat  would  be  pushed  onto  those  federal  lands 
eventually  designated  as  "Federal  Biological  Diversity  Reserves  "  Even  then,  however,  under 
current  laws  (which  this  law  specificaUy  does  not  supersede)  most  of  these  federal  lands 
would  still  have  to  be  made  available  for  such  activities  as  logging  and  gracing  —  activities 
which  in  many  instances  are  a  major  contributing  factor  in  the  declines  of  these  species  to 
begin  with 
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Section  501:  Planning  for  extinction  —Abandoning  the  ESA's  central  goal  of  recovery. 

The  Act's  recovery  mandate  would  collapse  in  favor  of  various  totally  discretionary" 
conservation  actions  bv  the  Secretary,  incliiJing  Joiiif;  iiDihing  al  all.  The  process  of  both 
listing  and  conservation  would  no  longer  be  driven  by  the  best  available  science  but  by  the 
strongest  political  lobby  Conservation  plans  would  be  driven  primarily  by  a  cost  vs  Benefits 
analysis,  and  any  species  with  less  known  economic  value  than  the  cost  of  conservation  would 
be  allowed  to  go  extinct 

Critical  habitat  has  been  completely  redefined  not  in  terms  of  what  is  needed  for  the  recovery 
of  the  species  but  rather  (at  501(d)((7)(A)(l))  in  terms  of  survival  of  the  species  for  only  50 
years.  In  other  words,  even  the  highest  level  of  recovery"  allowed  (but  no  longer  required) 
under  the  Act  could  still  be  a  plan  for  the  eventual  extinction  of  the  species  --  so  long  as  it 
was  estimated  to  take  more  than  50  years  to  accomplish 

Section  301(b):  Changing  the  accepted  ESA  definition  of  "species  "  to  exclude  "distinct 
population  segments.  "  No  longer  would  the  ES.A  under  this  new  definition  of  species 
require  protection  of  geographically  distinct  population  segments  However,  the  National 
Academy  of  Sciences  has  specifically  endorsed  the  protection  of  distinct  subpopulations  as 
absolutely  necessary  to  preserve  a  species'  biological  health 

Under  this  new  definition,  only  if  a  sfvcuw  »ere  in  danger  of  cxiinclion  throiighoiil  lis  entire 
range  worldwide  would  it  qualify  for  protection.  It  would  thus  be  OK  to  wipe  out  chinook 
salmon  in  the  lower  48  (along  with  the  entire  industry  they  suppon)  --  there  are  plenty  in 
Alaska'  However,  under  this  definition  it  would  also  be  OK  to  wipe  them  out  in  .Alaska  too- 
there  are  plenty  of  chinook  still  in  Siberia'  Thus  not  only  salmon  but  every  inland  fish  species 
in  the  United  States  would  eventually  be  wiped  out  watershed-by- watershed  and  stream-by- 
stream  (all  of  which  are  distinct  population  segments)  until  the  last  stream  and  the  last 
specimens  of  the  species  remained  somewhere  —  but  probably  not  in  the  United  States 

Under  this  proposal  this  nation"s  aquatic  ecosystems  would  look  like  Swiss  cheese  -except 
that  each  year  the  holes  would  get  a  little  larger 

The  end  result  would  be  the  wholesale  dismantling  of  this  nation's  Sill  billion  dollar 
Tishing  industrj  and  the  export  of  that  industry  (including  the  1.5  million  family  wage 
jobs  it  supports)  to  other  countries  where  fish  and  wildlife  are  better  protected 

Sections  206  and  505:  Creating  a  nation  of  zoos  -  counting  hatchery  and  zoo  animals 
as  equivalent;  using  hatcheries  as  a  substitute  for  wild  fish.  There  is  an  extreme  emphasis 
on  zoo  breeding  and  artificial  hatchery  breeding  as  the  preferred  method  of  conservation 
Captive  breeding,  however,  is  extremely  expensive,  and  its  effectiveness  in  restoring 
populations  to  the  wild  is  questionable  This  is  why  captive  breeding  programs  are  widely 
recognized  by  scientists  (such  as  in  the  National  Research  Council  report)  to  be  an  emergency 
last  resort  and  not  a  substitute  for  conservation  in  the  wild  Section  505  requires  the 
Secretary  to  make  captive  breeding  the  method  of  choice    This  would  gradually  turn  this 
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nation's  wildlife  into  zoo  specimens 

In  Section  206,  this  provision  is  especially  absurd  when  considering  its  application  to  salmon 
hatchery  programs  Section  206  specifically  requires  that  hatchery  fish  be  couiUeJ  as 
equivalent  to  wild  fish  for  purposes  of  population  counts  It  allows  landowners  to  totally 
escape  ESA  protections  by  placing  more  domesticated  hatchery  fish  (however  inferior 
genetically)  in  streams  than  the  number  of  wild  fish  they  destroy  It  also  exempts  downstream 
landowners  fi'om  any  ESA  penalty  should  they  later  catch  or  destroy  those  hatchery  fish  once 
they  are  off  the  land  of  the  one  who  introduced  them. 

Under  this  version  of  the  Act,  no  native  fish  species  (whether  anadromous  or  domestic  inland 
species)  would  likely  ever  receive  ESA  protection  again,  however  close  they  were  pushed  lo 
extinction.  The  result  over  time  would  be  that  most  wild  fish  populations  in  this  country 
would  eventually  go  extinct  to  be  replaced  with  "fish  zoo"  hatcheries  and  "museum  runs" 
which  would  have  to  be  maintained  perpetually  at  enormous  taxpayer  expense 

The  American  Fisheries  Society  estimates  that  about  one-third  of  all  790  known  US  fish 
species  are  in  serious  decline  and  facing  extinction  In  some  states  (notably  California)  as 
much  as  2/3rds  of  all  their  native  fish  species  are  in  danger  of  extinction  States  with  20  or 
more  imperiled  fish  species  include  Alabama,  Arizona,  California,  Georgia,  Nevada,  New 
Mexico,  North  Carolina,  Or^on.  Virginia,  Tennessee  and  Texas  In  addition  to  their  purely 
biological  values,  many  of  these  fish  species  are  or  can  potentially  become  economically 
valuable. 

Under  this  bill,  however,  all  efforts  to  restore  the  nation's  declining  fisheries  would  come  to 
a  grinding  halt  —  thus  extinguishing  the  majority  of  a  $1 1 1  billion  dollar  component  of  this 
nation's  basic  economy  There  are  more  fish  species  in  North  America  than  anywhere  else 
on  Earth  Inferior  quality  domesticated  farm  and  hatchery  fish  would  be  a  poor  substitute  for 
the  loss  of  this  nation's  entire  natural  aquatic  ecosystem 

Sec  101:  Requires  the  government  to  pay  landowners  not  to  destroy  public  resources. 

Mandatory  compensation  of  landowners  would  be  required  by  defining  most  ESA  protection 
activities  on  private  lands  as  de  facto  "takings,"  even  when  those  actions  are  intended  lo 
destroy  public  property  and  public  trust  resources  Fish  and  wildlife  resources  belong  to  the 
public  as  a  whole,  not  to  the  owners  of  the  land  they  may  be  on  or  swimming  through  at  any 
particular  moment 

Sec.  302:  Independent  peer  review  is  not  truly  independent  —  The  proposed  peer  review 
process  should  be  done  by  at  least  3  reviewers  (not  merely  2  as  in  the  bill)  and  the  review 
panel  must  exclude  those  persons  with  a  direct  or  indirect  financial  interest  in  the  outcome, 
or  who  are  representing,  related  to,  retained  by  or  employed  by  any  person  or  entity  with  a 
direct  or  indirect  financial  interest  in  the  outcome  As  currently  drafted  only  agency  scientists 
are  excluded  —  but  not  paid  industry  representatives  or  paid  lobbyists 
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**  Secrions  dealing  with  notice  and  publication  requirements:  Far  from  eliminating 
federal  bureaucracy,  several  sections  would  greatly  increase  this  burden  In  particular  are  the 
various  requirements  for  meetings  held  in  every  affected  county  For  any  species  that  ranges 
widely  or  is  found  in  many  states  -  such  as  the  bald  eagle  -  this  means  thousands  of 
individual  public  hearings  would  have  to  be  held,  and  would  cost  millions  more  dollars 
—  all  at  taxpayer  expense.  And  this  is  just  the  listing  process  before  any  recovery  costs 
have  been  incurred. 


PROBLEMS  WITH  THE  ESA  AND  THEIR  SOLUTIONS 

The  Endangered  Species  Act  is  not  a  perfect  law  As  a  regulated  industry,  we  know  firsthand 
some  of  the  problems  that  the  current  act  has  created,  and  are  seeking  to  make  the  act  work  better 
and  more  efficiently  However,  what  should  not  be  in  question  is  the  need  for  the  act  itself  The 
problems  with  the  act  are  not  that  it  is  too  strong,  but  that  it  is  too  bureaucratic  and  too  poorly 
flinded  to  accomplish  its  purposes  efficiently  with  the  least  amount  of  economic  pain 

As  a  regulated  industry  organization  which  also  strongly  believes  in  the  importance  of  the  goals 
of  the  act,  we  believe  the  ESA  needs  improvement  in  a  number  of  ways,  including  the  following 

( 1 )  The  ESA  should  promote  species  recovery,  not  mere  maintenance  on  indefinite  life  support 

—  The  principal  flaw  of  the  ESA  is  that  it  establishes  a  goal  far  short  of  actual  recovery  of  species 
The  stated  goal  of  the  ESA  is  to  prevent  extinction  and  to  establish  plans  for  the  "conservation  and 
survival"  of  listed  species  This  minimal  level  of  conservation  does  not  result,  in  many  cases,  in 
ultimate  population  recovery  Under  the  current  conservation  standards,  more  and  more  species  are 
thus  pushed  toward,  and  indefinitely  maintained  just  short  of  the  line  of  extinction  Massive  last  ditch 
rescue  efforts  begun  when  a  species  is  already  hovering  over  the  abyss  of  extinction  is  a  much  more 
expensive  proposition  than  to  keep  the  species  well-distributed  in  self-reproducing  populations  in  the 
first  place,  from  which  the  species  will  perpetuate  itself  naturally  and  at  no  cost  to  humans 
Prevention  is  always  cheaper  than  cure 

H  R  2275  barely  touches  on  proactive  prevention  of  declines  While  there  is  language  allowing 
Habitat  Conservation  Plans  for  more  than  one  species,  this  is  still  a  species  by  species  approach 
Protection  of  entire  ecosystems  would  prevent  hundreds  of  species  dependent  upon  those  ecosystems 
from  declining  toward  extinction 

(2)  There  should  be  recovery  plan  deadlines  —  Recovery  plans  do  not  exist  for  most  listed 
species,  even  years  later  Recovery  plans  should  be  mandatory  and  be  required  to  be  published  witfiin 
18  months  Regulatory  uncertainty  is  in  many  instances  the  cause  of  more  economic  dislocation  than 
the  conservation  measures  themselves  would  be  once  implemented  At  present  there  are  no  deadlines 
on  adoption  of  recovery  plans,  thus  perpetuating  that  uncertainty  For  an  industry  such  as  ours  or  the 
timber  industry,  this  uncertainty  makes  it  very  difficult  to  develop  long  range  business  plans  or  to 

17 


396 


obtain  financing  The  law  should  therefore  require  the  Secretary  to  prepare  within  1 8  months  of 
listing  a  final  recovery  plan  that  incorporates  the  Recovery  Target  document  and  all  implementation 
plans,  and  which  also  contains  enforceable  deadlines  for  all  action  items. 

The  law  should  also  require  the  Secretary  to  ensure  to  the  maximum  extent  practicable  that  the 
combined  set  of  implementation  plans  will,  when  implemented,  achieve  recovery  of  the  species  within 
a  reasonable  time  fi'ame  The  recovery  plan  should  identify  and  prioritize  actions  that  would  have  the 
greatest  potential  for  achieving  recovery  of  listed  species. 

Even  though  H  R  2275  abandons  "recovery"  as  the  goal  of  the  Act,  it  does  contain  "conservation 
plan"  deadlines  which  are  reasonable  time  frames  We  consider  this  a  major  step  in  the  right 
direction  Section  502  of  HR  2275  also  prioritizes  the  preparation  of  "conservation  plans"to 
emphasize  multi-species  plans,  areas  were  natural  resource  conflicts  are  exist  or  are  likely  to  exist  and 
species  for  which  no  plan  yet  exists  This  Section  502  also  emphasizes  implementing  conservation 
measures  which  have  the  least  economic  impact  first,  as  well  as  voluntary  cooperation  and 
nonregulatory  incentive-based  efforts  Again,  except  for  the  fact  that  "conservation"  is  not 
"recovery"  these  are  all  principles  that,  as  a  regulated  industry,  we  strongly  support. 

(3)  Assuring  cost  effectiveness  and  minimizing  conflicts  with  private  landowners  —  Most  of 
the  conflicts  between  private  landowners  and  the  government  with  respect  to  species  protection  are 
more  perceived  than  real  Nevertheless,  there  is  a  need  to  minimize  those  conflicts  to  the  extent 
possible  as  well  as  providing  for  conservation  measures  which  achieve  the  goal  as  cost  effectively  as 
possible  Some  of  the  measures  that  should  be  incorporated  into  the  law  to  achieve  these  goals 
include  the  following 

The  law  should  direct  the  Secretary  to  emphasize  the  role  of  federal  actions  and  public  lands 
in  achieving  recovery  The  law  should  be  clearer  in  specifying  that  federal  agencies  have  a 
responsibility  to  use  their  existing  programs  to  foster  the  implementation  of  recovery  plans 
to  the  degree  they  can 

If  critical  habitat  occurs  on  privately  held  lands,  the  law  should  direct  the  Secretary  to  identify 
land  for  acquisition  in  the  recovery  plan  (including  any  land  interests  less  than  fee  title,  such 
as  conservation  easements)  pursuant  to  section  5  of  the  Act,  from  willing  sellers,  and  should 
to  set  priorities  for  acquisition  This  process  should  be  well  funded  and  the  administrative 
procedures  for  financing  these  acquisitions  should  be  simplified  Many  landowners  would  be 
more  than  willing  to  help  with  recovery  efforts  if  such  financial  incentives  were  more  readily 
available 

The  law  should  also  direct  the  recovery  team  and  the  Secretary,  in  preparing  the  list  of 
recovery  actions,  to  consider  the  cost  effectiveness  of  conservation  actions  in  order  to 
identify  ways  of  reducing  costs  of  recovery  without  sacrificing  species  preservation  or 
recovery  goals 
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Landowners  should  be  encouraged  to  provide  habitat  protection  through  a  variety  of  incentive 
and  financing  programs,  including  the  following; 

(a)  Establish  a  revolving  loan  flind  for  state  and  local  government  entities  to  encourage  such 
entities  to  develop  regional,  multi-species  Habitat  Conservation  Plans  (HCP's). 

(b)  Enable  landowners  with  proposed  activities  consistent  with  an  approved  regional  HCP  to 
obtain  expedited  approvals  of  those  activities 

(c)  Authorize  the  Secretary  to  enter  into  cooperative  management  agreemerrts  with  private 
landowners,  providing  financial  incentives  for  conservation  measures  above  and  beyond  those 
required  by  the  ESA.  Activities  to  be  fimded  under  this  provision  would  be  those  called  for 
by  an  approved  recovery  plan 

The  Habitat  Conservation  Plan  (HCP)  procedure  is  a  good  tool  for  landowners  to  restore 
some  certainty  into  the  process  as  well  as  to  provide  for  long-term  protection  measures 
However,  the  current  HCP  process  is  deeply  flawed  and  inchides  too  little  public  notice  and 
comment  Furthermore,  HCP's  can  be  inconsistent  and  even  work  at  cross  purposes  with 
approved  recovery  efforts  elsewhere  The  law  should  require  HCP's  to  be  consistent  with 
approved  recovery  plans  and  goals 

To  its  aedit,  the  drafting  team  for  H.R  2275  have  incorporated  most  of  these  concepts  in  principle, 
ahfaough  we  may  have  some  problems  with  detailed  implementation  procedures  and  "conservation" 
standards  We  support  these  approaches  but  have  some  problems  with  the  actual  language  used  here. 

Both  HCFs  and  recovery  plans  may  have  to  occasionally  be  updated  and  revised  in  light  of  new 
scientific  information  or  the  results  of  plan  monitoring  H  R  2275  does  not  allow  for  antendments 
of  an  HCP  in  light  of  new  data  -  inchiding  data  that  indicate  that  the  HCP  itself  is  failing  There 
should  be  a  periodic  review  process,  either  automatically  every  5  years  or  when  triggered  by  new 
data. 

During  that  review  process,  existing  recovery  plans  should  be  kept  in  full  force,  but  the  ys-z-t-z-y 
should  propose  modifications  to  the  plan  to  conform  with  new  standards  These  proposed 
modifications  shoukl  be  widely  published  for  public  comment  and  adopted  into  the  recovery  plar  ""'■• 
when  they  will  promote  equal  or  greater  protection  and  faster  recovery  in  a  more  cost  eflfective 
manner. 

(4)  Pratecdon  shtmlA  he  aimed  at  endangered  ecofystenu,  not  just  indMdual  spedes,  so  that 
the  need  for  future  lutings  can  beprevented-  A  species  by  spedes  approach  does  not  generally 
work  Muhi-species  plans  for  the  protection  of  endangered  ecosystems  need  to  be  develope;?  -  *'^-* 
■.h-:)s£  species  which  are  part  of  such  ecosystems  do  not  begin  the  slide  toward  extinction  to  begin 
with  The  ESA  needs  to  become  an  "endangered  ecosystem"  act  as  wdl  Protec-'-"  -'".'•■:':-  -b.-z^.i 
be  wholesale,  not  retail,  in  order  to  be  cost  efifective. 
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(5)  Funding  for  scientific  surveys  and  recovery  efforts  should  be  greatly  improved  —  The  total 
funding  for  aD  ESA  research  and  recovery  efforts  amounts  to  approximately  SO  cents  per  US  citizen 
per  year  Given  the  level  of  problems  the  ESA  needs  to  address,  and  given  the  potential  economic 
return  on  this  investment,  the  current  levels  of  funding  for  species  identification  and  recovery  borders 
on  the  ridiculous    SO  cents  per  year  is  too  little  to  invest  in  our  biological  future 

(6)  Alternative  Dispute  Resolution  for  property  owners  —  There  are  rare  instances  in  which 
property  owners  were  unfeirly  treated  or  in  which  government  agencies  made  inappropriate  decisions 
This  is  inevitable  in  any  large  administrative  process  However,  there  should  be  a  speedy  and 
effective  way  to  put  these  problems  to  rights  Some  internal  dispute  resolution  mechanism  would  be 
very  helpful  for  landowners  to  minimize  unnecessary  conflicts  and  resolve  disputes  There  is  also  an 
existing  Ahemative  Dispute  Resolution  process  within  the  US  Court  of  Claims  which  allows 
aggrieved  landowners  to  present  their  case  to  a  Claims  Court  judge  without  needing  a  lawyer  and 
without  a  lot  of  paperwork  This  process  does  not  even  require  a  trip  to  Washington,  DC  ~  it  can 
be  done  by  fax  and  phone  At  a  minimum,  the  ESA  process  out  to  include  this  mechanism  as  a 
"safety  value"  to  prevent  problems  from  escalating  out  of  control 

(7)  All  known  infonnadon  about  the  existence  and  range  of  threatened  or  endangered  species 
should  be  available  to  prospective  purchasers  of  property  from  a  centralized  data  source  — 
Information  depositories  should  be  created  (perhaps  made  available  through  the  National  Biological 
Service  and  administered  through  state  agencies)  so  that  prospective  purchasers  of  property  would 
be  able  to  ascertain  quickly  and  inexpensively  whether  or  not  ESA  listed  species  are  known  to  exist 
on  the  property  they  are  considering  purchasing  Similar  state-based  information  services  are  already 
available  in  states  like  California,  through  the  local  permit  process  In  theory,  it  would  be  possible 
to  have  all  this  information  in  readily  searchable  form  with  a  quick  computer  inquiry  for  a  very 
minimal  fee 

Most  land  use  conflicts  result  when  landowners  have  invested  substantial  money  and  resources 
In  a  development  project  and  feel  that  they  have  no  choice  except  to  proceed  in  order  to  recoup  their 
investment  If  a  prospective  landowner  know  before  close  of  escrow  whether  or  not  there  might  be 
conflicts  between  development  plans  and  fish  and  wikllife  protection  obligations,  he  or  she  could  plan 
accordingly,  propose  mitigation  measures  with  acceptance  a  condition  of  close  of  escrow,  and  in 
general  take  a  number  of  proactive  steps  to  minimize  or  eliminate  any  potential  future  conflicts 
Biological  impact  review  of  development  plans  by  state  fish  and  wildUfe  or  local  agencies  is  routinely 
done  in  many  states  as  part  of  the  permit  process,  and  this  additional  data  base  would  fit  neatly  into 
that  process 

Thank  you  for  this  opportunity  to  testify  I  ask  you  to  remember  that  fishing  is  this  nation's  oldest 
industry  as  well  as  one  of  its  most  important  recreations  Protecting  fish  means  protecting  jobs, 
protecting  food  production,  protecting  commerce  and  protecting  recreational  opportunities  Without 
a  fully  funded  and  operationcd  ESA,  it  would  be  commercial  and  sporl  fishermen  who  will  find 
themselves  endangered.  Where  the  fish  go,  so  go  the  billions  of  dollars  they  produce  and  the  jobs 
and  communities  they  support 
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I  speak  as  a  scientist  who  studies  global  patterns  of  biological  diversity  and 
extinction.  My  remarks  are  not  the  official  opinion  of  any  scientific  body. 
Nonetheless,  I'm  confident  that  the  majority  of  my  colleagues  will  conclude  that 
HR2275  is  not  scientifically  sound,  nor  can  it  be  coiisidered  a  credible  attempt  to 
address  the  scientific  problems  of  managing  biological  diversity  and  preventing 
extinction. 

It's  unfortunate  that  none  of  the  current  scientific  consensus  on  endangered 
species  management  has  found  its  way  into  this  bill.  In  May  this  year.  The 
National  Research  Council  of  the  National  Academy  of  Sciences  issued  a  report 
entitled  Science  and  the  Endangered  Species  Act  in  response  to  a  congressional 
request.  The  Ecological  Society  of  America  published  its  deliberations  at  about 
the  same  time.  And  on  August  31st,  a  distinguished  team  of  scientists,  headed 
by  Professor  Tom  Eisner  of  Cornell  and  including  Professors  Ed  Wilson  (of 
Harvard)  and  Jane  Lubchenco  (president-elect  of  the  American  Association  for 
the  Advancement  of  Science),  published  their  thoughtful  views  on  the  matter  in 
the  prestigious  journal  Science. 

Not  one  of  their  recommendations  has  been  included  in  this  bill,  so  it  will  not 
surprise  you  that  I  cannot  present  a  list  of  the  bill's  scientific  problems  within  my 
allotted  time.  Among  my  major  concerns  are  these: 

1.  The  bill  requires  scientists  to  assess  tlie  "biological  significance"  of  a  species. 
Without  further  guidance,  this  is  surely  impossible.  Were  I  to  guess  the  bill's 
intent,  I  would  include  the  criteria  of  the  "key-stone"  roles  that  species  play 
in  ecosystems  ,  the  early  warning  of  systemic  environmental  decay,  and  the 
"umbrella"  protection  one  protected  species  affords  many  (sometimes 
hundreds)  of  other  species  in  its  habitat.  Tliese  are  among  the  scientific 
justifications  that  complement  the  ethical  concerns  of  millions  of  Americans 
for  the  fate  of  wolves,  bald  eagles,  and  grizzly  bears  in  the  lower  48  states. 
Completely  inconsistently,  this  bill  eliminates  the  protection  for  all  such 
populations  unless  Congress  decrees  otherwise. 

2.  The  bill's  denigration  of  computer  modelling  is  extraordinary.  Models 
provide  insights  regarding  the  fate  of  populations  that  would  take  decades  to 
obtain  empirically.  Such  predictions  of  the  future  are  such  an  integral  part  of 
modem  society.  It's  hard  to  imagine  how  we  could  manage  without  models 
of  the  nation's  economy,  the  spread  of  HTV,  and,  of  course,  weather  forecasts. 

3.  The  bill's  system  of  biological  diversity  reserves  does  not  target  areas  of 
maximum  diversity,  nor  does  it  provide  for  new  reserves.  Indeed,  only  a 
small  portion  of  existing  federal  lands  appear  eligible  for  inclusion.  Many 
wilderness  areas  that  are  eligible  were  established  for  reasons  having 
nothing  to  do  with  biological  diversity.  The  boundaries  of  some  National 
Parks  —  such  as  Hawai'i  Volccinoes  —  were  drawn  to  exclude  almost 
completely  those  areas  where  rare  species  are  concentrated.  Moreover, 
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federal  lands  are  disproportionately  located  in  tlie  western  states;  in  the  east, 
we  would  be  disenfranchised. 

4  The  bill  contradicts  the  conclusions  of  a  National  Academy  report  on  the 
decline  of  sea  turtles.  Scientific  evidence  shows  the  need  for  certain 
regulations  affecting  the  gear  used  by  the  shrimp  fishery  to  reduce  the  severe 
problem  of  drowning  of  endangered  sea  turtles.  Yet,  section  201(a)  of  the  bill 
eliminates  the  authority  for  those  requirements. 

5  The  National  Academy  has  yet  to  issue  its  report  on  the  salmon  in  the  Pacific 
Northwest.  The  scientific  evidence,  however,  suggests  that  fish  hatcheries 
have  exacerbated  the  decline  of  wild  salmon.  In  contrast  to  the  evidence,  this 
bill  argues  that  hatcheries  benefit  declining  salmon  populations. 

6.  As  a  member  of  several  editorial  boards  and  a  reviewing  editor  for  Science,  I 
find  tlie  bill's  ideas  on  peer  review  nearer  a  caricature  than  the  real  thing.  It 
appears  to  demand  unavailable  information  —  such  as  the  names  of  peer 
reviewers  of  published  articles.  It  restricts  the  ability  of  the  Secretary  to 
evaluate  and  rank  by  order  of  importance  the  information  he  receives.  In 
contrast,  it  presupposes  that  only  peer-reviewed  data  are  admissible. 
Scientists,  by  the  very  nature  of  our  training,  are  capable  of  sorting  wheat 
from  chaff.  Without  credible,  long-term  (but  not  peer-reviewed)  data,  the 
National  Research  Council  could  not  have  made  its  reconnmendations  about 
the  management  of  the  Hawaiian  'alala.  Implementing  those 
recommendations  has  led  to  one  of  the  most  dramatic  stories  of  how  the  1973 
Act  has  saved  species  from  the  brink  of  extinction. 

Scientific  experience  suggests  that  the  same  standards  should  apply  to  all 
petitions,  whetlter  they  are  filed  to  list  or  delist  a  species. 

7.  The  bill's  reliance  on  captive  propagation  is  totally  misplaced.  Captive 
propagation  is  no  substitute  for  restoring  a  species  to  the  wild.  The  medical 
equivalent  is  to  rely  on  heart  bypass  surgery  to  address  our  nation's  high 
incidence  of  heart  disease.  I  know  from  considerable  practical  experience, 
that  restoration  is  an  extremely  expensive,  last-ditch  effort  that  fails  roughly 
90%  of  the  time,  and  it  rarely  addresses  the  underlying  problems.  Our  zoos 
and  botanic  gardens  have  the  capacity  to  propagate  only  a  tiny  fraction  of  the 
endangered  plant  and  animals.  Even  Noah  could  only  protect  the  planet's 
animals  for  a  few  weeks  —  emd  he  had  Divine  help. 

8.  The  major  cause  of  extinction  is,  and  will  remain,  the  destruction  of  habitat. 
The  1973  Act  affirms  this.  So  did  the  Supreme  Court  in  its  decision  on  the 
case  of  Babbitt  versus  Sweet  Home  —  a  decision  obviously  applauded  by 
those  of  us  who  wrote  the  Brief  of  Amici  Curiae  Scientists.  This  bill's 
redefinition  of  "harm"  thus  removes  the  most  significant  cause  of  extinction 
from  the  scope  of  the  Act's  prohibitions. 
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STATEMENT  BY  KEITH  ROMIC 
INFORMATION  OFFICER 
SPECIAL  PROJECTS  DEPARTMENT 
«WrNE  E.  OLENN  UNITED  PAPERWORKERS  INTERNATIONAL  UNION       JAMES  H.  DUNN 

Pmatdent  BEFORE  THE  HOUSE  RESOURCES  COMMITTEE        Secretary    Treasurer 

Washington,  D.C. 
September  20, 1995 

On  behalf  of  the  250,000  membcn  of  the  United  Papcrworkers  International  Union.  I 
would  like  to  thank  the  chainnan  and  members  of  the  committee  for  convening  this 
yi^xr^r^  on  the  Endangered  Species  Conservation  and  Management  Act  of  1995  (H.R. 
2275).  This  legislation  reauthorizes  and  makes  needed  modifications  to  the  Endangered 
Species  Act. 

Our  union  strongly  supports  the  goals  of  the  ESA.  But  we  are  extremely  concerned  about 
joh  losses  and  economic  impacts  resulting  from  the  Act.  In  our  view,  the  ESA  has  failed 
to  consider  these  issues  adequately.  The  law  needs  to  be  adjusted 

Many  of  our  members  have  spent  their  lives  working  in  and  around  America's  forests. 
Their  livelihoods  depend  on  a  sound  strategy  for  preserving  the  environment    Our  union 
ha*  long  fought  to  fmd  balanced  solutions  to  protect  our  environment,  lo  preserv  e  jub 
opportunities  for  Amencan  workers  and  to  protect  the  economic  stability  of  timber- 
dependent  conummities. 

We  do  not  believe  these  goals  are  in  conflict.  But  we  also  know  there  is  a  stark  difference 
between  sound  environmemal  protection  and  a  rigid  environmental  policy  (hat  ignores 
ecooomic  realities. 

In  all  of  the  current  political  posturing  and  media  coverage  over  reathonzation  of  the 
ESA,  Irtile  attention  has  been  paid  to  the  working  men  and  women  who  will  be  so 
dramatically  affected  by  reauthonzmg  legislation.  Protecting  species  and  protecting  jobs 
diould  not  be  partisan  issues.  There  simply  is  too  much  at  stake.  That  is  why  we  are 
pkased  to  see  that  H.R.  2275  incorporates  the  Clinton  administrations  ten  pnnciples  for 
ESA  reauthorization. 

I  am  here  today  hrcauie  pulp  and  paperworkers  throughout  the  nation  have     't  the  heavy 
bk)w  of  an  imhalanrcd  Endangered  Species  Act.  The  problem  is  most  dram_.  ;ally 
illustrated  in  the  ongoing  debate  in  the  Pacific  Northwest  where  communiiies  are  still 
reding  from  the  impact  of  efforts  to  protect  the  Northern  Spotted  Owl    ESA  rtstriciions 
prohibiting  timber  harvest  activities  on  state  and  pnvate  lands,  combined  with 
unfir'ocable  judicial  decisions  and  administration  edicts  have  resulted  m  closed  mills  and 
laid-ofifworken.  Since  1989,  some  212  pulp  facilities,  sawmills,  plywood  mills  and 
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panel  mills  have  closed  in  Oregon,  Washington,  and  Northern  California.    Almost 
20,000  men  and  women  who  worked  in  those  mills  lost  their  jobs 


2 


Communities  in  the  region  have  seen  their  tax  bases  erode  as  unemployment  rises  and 
social  services  are  overburdened.  We  know,  for  example,  that  communities  suffering 
from  a  mill  closure  experience  a  loss  in  normal  commercial  business  activity  due  to  the 
increased  unemployment  or  lower  income  for  displaced  workers.  We  also  know  there  is  a 
loss  in  the  assessed  value  of  the  closed  mill  as  a  tax  base  for  basic  local  government 
services.  And,  in  many  communities  within  the  Option  Nine  area  --  regions  operating 
under  the  administration's  federal  forest  management  plan  -  loss  of  timber  revenue 
ranges  from  25  to  50  percent  of  federal  timber  receipts.  In  some  cases,  this  timber 
revenue  has  made  up  35  to  40  percent  of  the  fiinds  required  for  local  governmental 
services  in  an  individual  county. 

I  have  heard  from  our  members  that  reported  cases  of  depression  and  alcoholism  have 
increased  in  communities  suffering  a  mill  closure.  But  budget  cuts,  brought  on  by 
decreasing  tax  revenues  and  timber  receipts,  have  reduced  the  number  of  publicly  funded 
social  service  workers  to  help  deal  with  these  problems. 

We  are  hopeful  that  the  salvage  provision  passed  by  this  body  earlier  this  year  will  slow 
the  job  loss  by  providing  some  amount  of  timber  for  processing.  But  we  still  need  a  long- 
term  solution  to  rectify  this  problem  and  prevent  similar  devastation  from  occurring 
throughout  the  nation. 

In  Alaska,  where  the  timber  and  pulp  and  paper  industries  are  operating  at  the  lowest 
level  in  years,  efforts  have  been  made  to  further  reduce  the  timber  base  under  the 
Endangered  Species  Act  to  protect  two  species  which  have  not  yet  been  listed  as 
threatened  or  endangered,  the  Alexander  Archipelago  Wolf  and  the  Queen  Charlotte 
Goshawk.  Already,  more  than  220  men  and  women,  the  majority  of  whom  are  UPIU 
members,  lost  their  jobs  in  Wrangell  when  the  facility  closed  its  doors  last  year. 
Additionally,  two  sawmills  operated  by  Louisiana-Pacific  -  one  in  Ketchikan,  the  other 
on  Annette  Island  —  shut  down  because  of  a  lack  of  fiber  and  chip  supply.  Unless 
Congress  makes  the  necessary  changes  to  the  ESA  to  achieve  a  balanced  approach  toward 
species  protection,  we  will  see  further  job  loss  in  the  small  communities  of  Southeast 
Alaska. 

Indeed,  most  of  the  commimities  hit  hardest  by  the  effects  of  the  current  ESA  are  small, 
rural  towns.  A  loss  of  several  himdred  jobs,  or  even  a  few  dozen,  in  these  communities 
can  be  a  disaster  to  the  local  economy.  When  a  mill  closes,  the  whole  town  suffers. 
Local  businesses  shut  down.  Social  services  are  strained  under  increasing  demands 


'  "Forest  Prtxlucts  Industry  Report  on  Mill  Closures,  Operations  anu  Other  Related  Information, 
March/April  1995,"  Paul  F.  Ehinger  &  Associates  and  Robert  Flynn  &  Associates,  pg  2- 1 . 
^Ibid. 


404 


coupled  with  a  shrinking  tax  base.  In  many  of  the  Northwest  communities,  we've  seen 
increases  in  reported  cases  of  depression,  alcohoHsm  and  even  suicide. 

Too  often  and  for  too  long  we  have  seen  the  livelihoods  of  men  and  women  run  headlong 
into  inflexible  legislation  or  unbalanced  federal  resource  policy.  We  need  to  make 
changes  to  the  ESA  that  avoid  these  mistakes  and  take  the  human  element  into 
consideration. 

The  UPIU  supports  the  principles  contained  in  H.R.2275  as  a  reasonable  approach  to 
making  the  necessary  adjustments  to  the  ESA.  In  our  view,  the  bill  provides  sound 
environmental  protection  while  allowing  for  the  consideration  of  the  economic  and  social 
effects  of  species  protection  early  in  the  listing  process.  It  takes  a  proactive  approach  to 
species  protection  to  increase  populations  and  prevent  species  from  being  listed.  This 
legislation  provides  strong  incentives  to  protect  species  and  provides  for  better 
management  of  public  and  private  lands.  H.R.2275  also  requires  better,  peer  reviewed 
scientific  standards  for  listing  petitions  and  streamlines  the  consultation  process. 

We  call  on  this  committee  and  the  full  Congress  to  move  quickly  to  pass  legislation 
incorporating  the  basic  principles  contained  in  H.R.  2275.  It's  time  to  protect  working 
people  and  communities  along  with  wildlife. 

Thank  you. 
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Good  morning.  I  am  Carl  Loop,  President  of  the  Florida  Farm  Bureau  Federation  and 
Vice  President  of  the  American  Farm  Bureau  Federation,  the  nation's  largest  general  farm 
organization.  American  Farm  Bureau  Federation  has  affiliate  state  members  in  all  50  states  and 
Puerto  Rico,  representing  the  interests  of  more  than  4.4  million  member  families. 

The  reauthorization  of  the  Endangered  Species  Act  (ES  A)  is  one  of  the  most  important 
issues  facing  farmers  and  ranchers  this  year.  Farmers  and  ranchers  have  for  a  long  time  borne  the 
brunt  of  species  protection  imposed  by  federal  agencies.  This  Committee's  Endangered  Species 
Task  Force  learned  first  hand  how  the  current  Act  is  unpacting  rural  America,  as  producer  after 
producer  described  how  the  Act  is  adversely  affecting  them.  I  appreciate  the  opportunity  to 
represent  those  people  and  all  Farm  Bureau  members  before  the  full  Committee  today. 

It  is  time  for  a  change.  It  is  time  to  bring  some  common  sense  into  how  we  balance 
species  preservation  with  making  productive  use  of  our  property  and  our  resources.  H.R.  2275  is 
a  good  start  toward  achieving  that  goal. 

This  bill  contains  most  of  the  principles  that  Farm  Bureau  believes  are  essential  to  a 
balanced  and  effective  species  protection  program. 

The  cornerstone  for  any  balanced  approach  for  species  protection  is  the  recognition  and 
respect  for  the  rights  of  property  owners  to  use  their  private  property  in  a  productive  manner. 
The  current  scheme  of  ESA  regulation  that  dictates  private  land  uses  forces  property  owners  to 
bear  virtually  the  entire  cost  of  feeding  and  sheltering  listed  species  found  on  their  property. 
Such  a  scheme  is  not  only  patently  unfair,  but  is  contrary  to  the  Just  Compensation  Clause  of  the 
Fifth  Amendment  to  the  Constitution.  Fanners  and  ranchers  support  the  concept  of  endangered 
species  protection,  but  do  not  believe  they  should  be  forced  to  bear  a  heavily  disproportionate 
share  of  the  costs  of  the  program.    Since  protection  of  endangered  species  is  a  program  of  public 
interest,  the  costs  should  be  borne  by  the  public  as  a  whole. 
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H.R.  2275  recognizes  and  incorporates  this  fundamental  concept.  It  is  stated  as  a  purpose 
of  the  Act,  and  is  reiterated  in  various  provisions  throughout  the  bill.  We  heartily  support  the 
direction  of  the  bill  to  respect  private  property  rights  and  to  balance  the  interests  of  species  and 
the  needs  of  people.  Both  will  benefit  from  this  approach. 


1.  The  Bill  Provides  Compensation  For  Use  Or  Diminishment  Of  Private  Property. 

A  major  aspect  of  this  balanced  approach  to  species  protection  is  section  101  which 
provides  a  comprehensive  mechanism  for  compensating  private  landowners  for  lost  use  or  value 
in  their  property  resulting  from  actions  to  protect  endangered  and  threatened  species.  This 
section  is  an  explicit  recognition  of  the  mandates  of  the  Fifth  Amendment  that  the  costs  of  species 
protection  should  properly  be  borne  by  society  as  a  whole.  The  procedures  for  claiming 
compensation  set  forth  in  the  bill  are  fair,  flexible  and  straightforward.  The  landowner  properly 
has  the  burden  of  raising  the  possibility  of  a  claim  for  compensation.  The  bill  provides  that  the 
value  of  compensation  is  a  matter  of  negotiation  between  the  landowner  and  the  government. 

At  the  same  time,  it  should  be  noted  that  this  provision  does  not  limit  in  any  way  the  scope 
of  actions  that  can  be  taken  to  protect  Usted  species.  The  agencies  would  be  free  to  take 
appropriate  actions  for  the  protection  of  listed  species,  but  the  bill  would  require  that  agencies 
taking  actions  that  diminish  the  value  of  private  property  must  compensate  the  landowner  for  the 
loss  in  value.  This  requirement  will  result  in  finding  more  creative  and  effective  ways  to  protect 
listed  species  on  private  property,  and  it  will  help  to  bring  landowners  in  as  necessary  partners  in 
protecting  species  found  on  their  land 

AFBF  strongly  supports  the  approach  taken  in  section  101  to  provide  a  procedure  for 
compensating  property  owners  when  the  government  deems  their  land  is  required  for  protection 
of  listed  species.  It  is  a  necessary  element  that  must  be  included  in  any  ESA  reauthorization  bill 
that  Farm  Bureau  will  support  H.R.  2275  is  the  only  bill  to  include  this  vital  provision. 

We  have  two  concerns  with  the  section. 

First,  the  20  percent  floor  before  the  need  for  compensation  is  triggered  is  a  concern  to  us. 
As  written,  this  section  in  effect  requires  farmers  and  ranchers  to  donate  up  to  20  percent  of  their 
property  to  the  government  for  species  protection.  On  top  of  already  exorbitant  taxes  and  other 
regulatory  burdens,  this  added  "regulatory  tax"  is  too  much  for  our  members  to  bear.  It  also  still 
represents  a  disproportionate  share  of  the  costs  of  endangered  species  protection,  even  though  it 
is  a  marked  improvement  over  the  current  ESA  implementation.  The  Fifth  Amendment  has  no 
floor  for  when  compensation  is  required  for  a  taking  of  private  property.  The  ESA  should  not 
have  such  a  floor  either. 

Secondly,  the  restriction  that  payments  under  the  bill  are  limited  by  annual  agency 
appropriations  inay  result  in  landowners  who  are  entitied  to  compensation  under  the  section  not 
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being  able  to  actually  receive  their  compensation  until  much  later,  if  at  all.  The  liable  agency 
should  not  be  in  control  of  the  funds  to  be  paid  out,  and  landowners  should  have  assurances  that 
any  compensation  awarded  hereunder  will  be  paid  promptly  in  full. 


2.  The  Bill  Protects  Private  Persons  From  Being  Prosecuted  For  Using  Their 
Property  In  A  Way  That  Might  Modify  Species  Habitat. 

The  recognition  and  respect  for  private  property  rights  is  also  evident  in  section  202, 
which  removes  modification  of  habitat  from  the  list  of  prohibited  activities  that  could  give  rise  to 
civil  or  criminal  penalties  under  the  Endangered  Species  Act.  This  section  accomplishes  this  by 
re-defining  "harm"  to  a  species  to  mean  "direct  action  against"  the  species. 

Adoption  of  this  simple  amendment  wdll  go  a  long  way  toward  removing  most  of  the 
problems  and  concerns  that  private  landowners  have  with  the  way  that  the  Act  is  implemented. 
The  current  prohibition  against  habitat  modification,  narrowly  drawn  but  broadly  applied, 
represents  the  ultimate  control  over  private  land  use  by  the  federal  government. 

In  addition,  adoption  of  this  amendment  will  not  or  should  not  compromise  any  of  the 
purposes  of  the  original  Act.  The  purpose  of  section  9  was  to  prevent  harm  to  species,  not  to 
control  land  use.  Current  application  of  the  "harm"  definition  has  all  but  removed  any  inclination 
of  the  government  to  designate  critical  habitat  or  to  provide  incentives  for  protection  of  species. 
Imposition  of  blanket  prohibitions  against  habitat  modification  also  provides  a  disincentive  to 
adopt  an  active  management  program  that  might  benefit  the  species.    The  current  application  of 
section  9  fosters  a  program  of  command  and  control  regulation  and  not  of  incentives. 

We  believe  tiiis  amendment  will  benefit  both  the  species  and  private  landowners. 

Removing  the  prohibition  against  use  of  private  property  will  also  have  an  effect  on  other 
sections  of  the  bill.  For  example,  section  203  dealing  with  private  consultations  under  the  Act 
(similar  to  federal  consultations  under  section  7)  will  largely  be  obviated  by  the  removal  of  the 
prohibition  against  modification  of  property  as  an  actionable  offense. 

3.  The  Bill  Contains  A  Number  Of  Other  Important  Provisions  That  Protect 
Private  Property  Without  Compromising  Species  Protection. 

The  two  provisions  discussed  above  are  perhaps  the  most  often  mentioned  examples  of 
private  property  protection  in  tiie  biU.  There  are,  however,  oUier  provisions  that  relate  to 
property  that  Farm  Bureau  strongly  supports. 

Section  105  preserves  the  right  of  the  states  to  allocate  water  within  their  boundaries.  It 
also  provides  tiiat  the  ESA  does  not  allow  any  federal  agency  or  agent  to  impose  conditions  on  or 
impair  the  right  to  use  water  so  allocated  under  state  law,  or  create  a  limitation  on  the  exercise  of 
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existing  water  rights. 

The  need  for  this  provision  is  evident  in  the  fact  that  control  of  water  is  becoming  the 
focal  point  of  conflicts  under  the  Act.  As  particular  runs  of  fish  in  individual  rivers  are  becoming 
recognized  as  separate  "species"  and  thus  endangered,  the  potential  looms  that  listing  all  of  these 
species  will  wrest  control  of  water  from  the  states  to  federal  ESA  regulators.  Section  105 
resolves  this  issue  by  retaining  authority  with  the  states. 

This  section  is  particularly  important  for  western  states,  where  water  is  a  scarce 
commodity.  However,  it  is  also  important  for  eastern  states  to  retain  full  control  over  the  use  of 
their  water  within  the  state,  as  regulation  of  water  resources  becomes  more  prevalent  throughout 
the  country. 

Section  206,  also  dealing  with  aquatic  habitats,  provides  a  degree  of  protection  to  private 
landowners.  Aquatic  habitat  presents  special  problems  for  private  landowners,  because  impacts 
from  activities  can  be  carried  many  miles  downstream.  In  addition,  water  condition  is  an 
accumulation  of  many  individual  activities  within  a  watershed,  as  well  as  impacts  from  natural 
causes  (nitrogen  from  rainwater  or  organic  matter  and  acid  rain  are  a  few  of  these  impacts). 

The  bill  provides  that  no  restrictions  or  limitations  can  be  placed  on  private  activities 
within  an  aquatic  habitat  area  unless  those  activities  can  be  determined  to  be  causing  adverse 
impacts.  This  protects  a  landowner  from  being  regulated  for  impacts  that  are  caused  by  others. 

4.  The  Bill  Provides  Some  Incentives  To  Landowners  To  Voluntarily  Protect  Listed 
Species  And  Habitat  On  Private  Property. 

Section  102  of  the  bill  requires  the  federal  government  to  cooperate  to  "the  maximum 
extent  practicable"  with  states  and  private  landowners  in  the  protection  of  listed  species.  The  bill 
autiiorizes  the  Secretary  to  enter  into  Cooperative  Management  Agreements  (CMA)  wiUi  private 
landowners  for  the  management  of  species.  These  agreements  would  be  voluntary  with  the 
landowners,  and  would  not  obligate  them  to  restrict  activity  on  their  property  without  their 
written  consent.  The  CMA  would  provide  a  "safe  harbor"  against  any  further  restrictions  being 
imposed  due  to  additional  listing  of  species  on  the  property,  and  lawful  activities  that  comply  with 
the  terms  of  an  agreement  are  exempt  from  section  7  consultation  and  section  9  taking  provisions. 
The  bill  augments  these  agreements  through  a  series  of  habitat  conservation  grants  and  technical 
assistance  grants. 

This  bill  provides  a  necessary  element  that  is  sorely  missing  from  the  current  Act  ~ 
incentives  to  private  landowners  and  other  non-federal  entities  to  manage  species  found  on  their 
property.  Such  incentives  are  particularly  important  in  light  of  the  fact  that  over  78  percent  of  all 
listed  species  occupy  private  property,  and  for  34  percent  of  all  listed  species  private  property  is 
their  exclusive  habitat  Thus,  cooperation  of  private  landowners  is  not  only  important  but 
necessary  for  the  Act  to  worie  Experience  has  shown  that  people  are  more  likely  to  respond  to 
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incentives  than  to  command  and  control  regulation.  Farmers,  ranchers  and  other  property  owners 
are  no  exceptions.  The  American  Farm  Bureau  Federation  has  been  a  strong  proponent  of 
providing  incentives  to  private  landowners  to  assist  in  the  management  and  protection  of  listed 
species. 


The  Cooperative  Management  Plan  provides  a  good  start  toward  changing  the  direction  of 
species  protection  from  command  and  control  to  a  partnership  with  willing  landowners.  It 
provides  landowners  with  a  degree  of  certainty  that  they  will  not  be  subject  to  consultation  under 
section  7  or  liability  under  section  9  for  actions  taken  in  accordance  with  the  CMA.    It  also  might 
serve  as  a  substitute  for  the  Habitat  Conservation  Planning  procedure  that  is  now  too  cosUy  and 
time  consuming  for  farmers  and  ranchers  to  use.  If  it  can  serve  as  a  "poor  man's  HCP,"  the 
Cooperative  Management  Plan  will  serve  an  important  function. 

But  this  section  only  provides  one  type  of  incentive.    We  submit  that  tiie  bill  should  take 
the  next  step  and  provide  a  wider  array  of  incentives  to  encourage  as  many  landowners  as  possible 
to  assist  in  managing  species  found  on  their  property.  We  are  convinced  that  the  success  of 
species  protection  depends  on  landowner  cooperation. 

Farm  Bureau  has  proposed  a  Critical  Habitat  Reserve  Program  as  a  means  of  providing 
such  incentives.  While  this  program  is  not  currentiy  incorporated  in  RR.  2275,  we  will  address 
this  issue  in  more  detail  later  in  our  statement. 


5.  The  Bill  Provides  A  Balanced  Approach  To  Allow  Redress  Of  Violations  Of  the 
Act. 

The  bill  makes  a  number  of  important  amendments  that  would  allow  all  affected  parties  to 
challenge  actions  taken  pursuant  to  the  Endangered  Species  Act,  while  at  the  same  time 
protecting  private  parties  from  judicial  harassment  by  other  private  interests.    Farm  Bureau 
strongly  endorses  all  of  these  changes. 

First,  the  bill  would  expressly  recognize  the  right  of  farmers,  ranchers  and  others  who  are, 
or  might  be,  adversely  impacted  by  a  listing  of  a  species  or  other  agency  action  to  protect  their 
property  or  economic  interests  by  challenging  the  action  in  court.  This  provision  becomes 
extremely  important  because  the  federal  Ninth  Circuit  Court  of  Appeals,  the  nation's  largest 
federal  judicial  circuit  in  terms  of  area,  has  recendy  held  that  people  cannot  sue  to  protect  their 
economic  or  property  interests  from  arbitrary  or  capricious  government  actions  under  the  ESA. 
This  was  succinctly  stated  in  the  recent  case  o{  Bennett  v.  Plenart,  No.  94-35008,  (9th  Cir.  Aug. 
24,  1995): 

"This  case  requires  us  to  determine  whether  plaintiffs  who  assert  no  interest  in  preserving 
endangered  species  may  sue  the  government  for  violating  the  procedures  established  in  the 
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Endangered  Species  Act.  We  conclude  that  they  may  not" 

By  removing  the  capability  of  landowners  and  others  adversely  impacted  by  ES  A  decisions  to 
challenge  those  decisions,  the  Ninth  Circuit  has  left  people  at  the  mercy  of  federal  agencies  to  do 
whatever  they  want  in  the  name  of  species  protection.  While  those  adversely  impacted  by  ES  A 
decisions  are  shut  out  of  court  by  the  niling,  those  interests  favoring  increased  species  protection 
arc  free  to  advance  their  interests.  The  bill  levels  the  playing  field  by  giving  both  sides  the 
opportunity  to  protect  their  interests. 

The  bill  also  expressly  recognizes  the  rights  of  people  adversely  impacted  by  species 
decisions  to  participate  in  cases  brought  against  federal  agencies.  The  real  parties  of  interest  in 
such  cases,  farmers  and  ranchers,  are  often  not  named  as  parties  in  the  case,  and  the  defendant 
government  often  setties  such  suits  in  a  manner  that  is  adverse  to  the  private  interests  that  are 
harmed.  This  provision  allows  such  private  parties  to  protect  their  rights  by  participating  in  these 
cases. 

The  citizen  suit  provision  of  the  ESA  has  also  been  used  as  a  means  to  effect  land  use 
control  of  private  property  through  the  courts  by  third  party  private  interest  groups.  Such  groups 
use  the  courts  to  sue  private  landowners  to  complain  of  private  activity  on  private  lands  that  they 
claim  violates  the  Act,  thus  sidestepping  and  evading  enforcement  by  responsible  federal  agencies 
by  seeking  backdoor  enforcement  from  the  courts.   Landowners  are  often  forced  to  spend 
substantial  amounts  of  time  and  money  fighting  such  suits.   The  bill  corrects  this  problem  by 
providing  that  citizen  suits  may  only  be  brought  against  the  United  States  or  its  agencies  for  ESA 
violations.  Any  violations  by  private  parties  will  be  redressed  by  the  federal  agency  authorities 
charged  by  Congress  with  enforcing  the  Act 

The  bill  returns  a  fairness  in  the  enforcement  of  the  Act  and  accountability  of  the  federal 
government  that  had  been  taken  away  by  some  courts.  Farm  Bureau  supports  these  amendments. 


6.  The  Bill  Simplifies  Procedures  and  Provides  More  Certainty  For  Private 
Activities. 

Another  aspect  of  the  bill  that  we  support  are  those  provisions  that  give  private  citizens 
some  degree  of  certainty  that  activities  they  might  undertake  will  not  run  afoul  of  the  Act.  This  is 
especially  true  for  those  landowners  who  enter  into  Cooperative  Management  Agreements  or 
Habitat  Conservation  Plans.    Another  section  of  the  bill  provides  for  a  system  of  nationwide 
"general  permits"  that  allow  activities  that  have  minimal  or  low  impacts  on  listed  species  to  take 
place  without  consultation  under  section  7  or  the  threat  of  prosecution  under  section  9.  The 
permit  provision  is  patterned  after  a  similar  provision  in  the  Qean  Water  Act  that  has  been 
successful  in  reducing  bureaucratic  red  tape. 

We  believe  that  these  procedures  will  have  similar  successes  with  regard  to  endangered 
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species  that  they  have  enjoyed  with  regard  to  clean  water.  Too  much  time  and  money  is  spent  by 
agency  personnel  in  informal  or  formal  consultation  or  in  investigating  activities  that  have  minimal 
or  no  effect  on  listed  species.  Such  agency  time  and  money  is  especially  wasted  in  cases  where 
activities  are  part  of  an  approved  Cooperative  Management  Plan  or  Habitat  Conservation  Plan. 

The  same  is  true  for  the  person  engaging  in  the  activity.  Farmers  and  ranchers  often  spend 
significant  time  and  money  to  gain  approval  for  activities  that  might  be  covered  under  a  general 
permit,  or  tiiat  might  be  already  approved  under  a  CMP  or  a  HCP.  But  the  biggest  advantage  for 
farmers  and  ranchers  and  other  private  parties  is  the  certainty  that  they  gain  that  such  activities 
will  not  violate  the  Act. 

7.  The  Bill  Would  Allow  Private  Parties  In  Interest  To  Participate  In  Consultation. 

Section  7  requires  consultation  between  the  Fish  &  Wildlife  Service  and  any  federal 
agency  for  any  action  authorized,  funded  or  carried  out  by  that  agency.  In  many  cases,  the 
involvement  of  the  federal  agency  is  minimal,  such  as  providing  funding  or  funding  guarantees,  or 
issuing  permits  under  various  programs.  In  all  of  these  types  of  cases,  the  only  party  that  is  really 
affected  is  the  non-federal  party  who  is  receiving  the  funding  or  the  permit.  Yet  in  most  cases, 
these  private  parties  have  no  voice  in  the  consultation  process. 

The  bill  provides  that  the  non-federal  party  shall  be  entided  to  participate  in  the 
consultation  process  along  with  the  federal  agency.  This  will  provide  a  number  of  benefits.  The 
most  obvious  benefit  is  that  it  will  give  private  parties  an  opportunity  to  provide  input  in  the 
consultation  process  that  is  deciding  the  fate  of  their  projects.  Secondly,  it  facilitates  the 
consultation  process  by  having  the  private  parties  available  to  answer  questions  about  the  project 
that  might  arise.  Finally,  private  party  participation  provides  an  opportunity  to  develop  workable 
"reasonable  and  prudent"  alternatives  in  those  cases  where  the  original  project  might  jeopardize 
the  existence  of  a  species. 

We  suppon  this  provision  as  a  means  of  improving  the  consultation  process. 


8.  The  Bill  Provides  For  Peer  Review  Of  ESA  Decisions. 

While  the  Act  contemplates  that  decisions  involving  the  listing,  de-listing,  or  likely 
jeopardy  to  species  are  to  be  made  on  the  basis  of  sound  science,  in  practice  that  is  not  always 
true.  The  current  Act  does  not  contain  any  safeguards  to  ensure  that  decisions  are  scientifically 
based,  and  this  often  leads  to  decisons  that  adversely  impact  landowners  while  serving  no  benefit 
to  the  species.  Thus,  one  of  the  major  priorities  of  the  American  Farm  Bureau  Federation  in  the 
reautiiorization  of  the  Act  is  to  ensure  that  adequate  safeguards  against  sloppy  science  are  built 
into  the  Act  to  provide  some  accountability  from  agencies. 

Section  302  of  the  bill  provides  for  scientific  peer  review  of  most  endangered  species 
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decisions  before  they  become  final.    Peer  review  is  one  such  safeguard  against  sloppy  science  that 
ensures  that  scientific  evidence  is  sufficient  to  stand  up  to  scrutiny  by  scientific  colleagues. 

In  order  to  be  truly  effective,  peer  review  must  present  an  unbiased  review  by  qualified 
experts  selected  in  a  random  or  impartial  manner.  Section  302  of  the  bill  largely  accomplishes  this 
objective.    In  addition,  an  effective  review  panel  will  not  only  look  at  adequacy  of  scientific 
evidence,  but  it  will  also  review  the  scientific  methodology  upon  which  conclusions  are  based. 
The  bill  requires  this  review  as  part  of  the  peer  review  process. 

The  bill  provides  impartiality  of  experts  by  disqualifying  government  contractors  and  those 
who  have  participated  in  the  listing  decision.   Whether  or  not  such  people  might  actually  be 
biased,  this  section  removes  any  appearance  of  possible  bias,  without  sacrificing  any  expertise. 

We  have  two  suggestions  for  improvement  of  this  section.  First,  peer  review  should  be 
extended  to  review  proposed  listings  to  determine  whether  there  is  even  adequate  scientific 
evidence  to  warrant  proposing  a  species  for  listing.  Review  at  this  early  stage  could  save  the 
agency  significant  time  and  money  by  stopping  listing  proposals  that  have  little  or  no  scientific 
support  This  early  review  would  also  prevent  the  use  of  the  proposal  stage  to  obtain  a  de  facto 
Usting  during  the  period  the  listing  is  open. 

Secondly,  the  peer  review  panels  should  be  exempt  from  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA).  Such  panels  have  been  used  in  the  past  (Alabama  sturgeon, 
northern  spotted  owl,  5  Idaho  snails,  to  name  but  a  few)  and  courts  have  held  such  panels  come 
within  the  provisions  of  FACA.  To  avoid  burdensome  compliance  procedures  these  panels  need 
to  be  exempt  from  FACA  in  order  to  be  of  any  impact 

9.  The  Bill  Recognizes  And  Reaffirms  The  Importance  Of  An  Agency's  Primary 
Mission. 

Original  Congressional  language  stating  that  the  protection  of  species  is  to  be  accorded 
"the  highest  of  priorities,"  together  with  Court  decisions  that  have  reiterated  that  statement  (e.g., 
Tennessee  Valley  Authority  v.  Hill) ,  have  elevated  the  status  of  the  Endangered  Species  Act  and 
its  requirements  above  all  other  laws,  including  the  authorizing  statutes  of  federal  agencies.  Thus, 
these  agencies  are  hamstrung  in  the  performance  of  their  primary  niissions  by  having  to  comply 
with  the  Endangered  Species  Act,  and  their  work  at  their  primary  mission  can  be,  and  has  been, 
superseded  by  a  species  listing.    For  example,  livestock  pemittees  on  national  forests  in  Oregon 
and  Idaho  were  shocked  to  find  that  their  grazing  activities  as  well  as  aU  other  multiple  uses  on 
the  national  forests  had  been  stopped  because  a  court  found  that  the  Forest  Service  had  not 
consulted  with  the  appropriate  federal  agency  with  regard  to  certain  listed  species. 

The  net  effect  is  that  FWS  and/or  the  National  Marine  Fisheries  Service  (NMFS)  has  as 
much  or  even  more  control  over  federal  activities  than  the  responsible  agency.  That  is  because 
these  agencies  can  change  or  stop  the  activities  of  responsible  agencies  in  the  name  of  species 
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protection. 

Section  401  of  the  bill  corrects  this  flaw  to  some  extent.  It  does  not  re-establish  the 
primacy  of  the  agency  mission,  but  it  also  does  not  continue  the  primacy  of  the  Endangered 
Species  Act.  Where  the  agency  mission  and  the  ESA  can  co-exist,  the  bill  tells  them  to  co-exist. 
Where  there  is  an  irreconcilable  conflict,  however,  the  bill  authorizes  the  President  (head  of  the 
Executive  Branch)  to  resolve  the  conflict  in  the  best  interest  of  the  public. 

We  believe  this  is  a  good  approach.  It  neither  compromises  the  mission  of  federal 
agencies  (as  was  done  in  the  current  law)  nor  protection  of  species.  Both  are  equally  important 
according  to  the  bill.  Rather  it  leaves  any  final  decision  to  the  President,  an  elected  official  who  is 
the  ultimate  head  of  the  federal  bureaucracy. 

10.  The  Bill  Distinguishes  Between  Endangered  And  Threatened  Species. 

While  the  Endangered  Species  Act  obviously  contemplates  a  difference  between  species 
listed  as  "endangered"  and  those  listed  as  "threatened,"  in  actual  practice  there  is  very  littie  if  any 
difference  between  these  categories  as  to  the  impacts  of  the  listing  on  private  activities.  That  is 
because  the  "taking"  prohibitions  of  section  9  which  apply  only  to  endangered  species  are 
routinely  applied  equally  to  threatened  species  as  well. 

Section  507  of  the  bill  recognizes  the  distinction  between  categories  and  attempts  to  make 
the  difference  one  of  more  than  name  only.  It  provides  that  any  rule  Usting  a  species  as 
"threatened"  must  also  promulgate  rules  for  the  conservation  of  the  species,  including  what 
activities  constitute  a  "taking"  of  such  species.  The  bill  also  provides  that  any  such  restriction 
applied  in  the  case  of  threatened  species  cannot  be  as  restrictive  as  prohibitions  applied  to 
endangered  species. 

Farm  Bureau  supports  this  amendment 

11.  The  Bill  Provides  A  Framework  For  Petitions  To  De-List  Species. 

Section  307  of  the  bill  provides  a  mechanism  and  framework  for  Petitions  to  De-List 
Species.  While  the  current  law  mentions  petitions  to  de-list,  it  is  only  in  passing  to  say  that  the 
procedures  are  the  same  as  for  petitions  to  list.  As  a  result,  few  people  are  aware  of  the  process 
for  seeking  to  de-list  species. 

The  process  and  practice  for  de-listing  species  has  been  largely  undefined,  with  the  result 
that  bureaucrats  have  acted  as  they  please.  When  species  have  attained  or  exceeded  recovery 
goals  as  stated  in  recovery  plans,  the  agency  revises  the  recovery  goals  upward.  The  Northern 
Continental  Divide  and  Yellowstone  populations  of  grizzly  bears  are  prime  examples  of  species 
that  should  have  been  de-listed  years  ago  because  they  satisfied  recovery  goals. 
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Modem  scientific  advances  in  DNA  testing  and  other  techniques  have  also  called  into 
question  assumptions  regarding  listed  species  that  were  not  known  at  the  time  they  were  listed. 
This  may  result  in  the  de-listing  of  certain  species  because  they  should  not  have  been  listed  in  the 
first  place. 

A  process  for  de-listing  species  is  therefore  a  timely  addition  to  the  Act  The  criteria  set 
forth  in  section  307  for  de-listing  species  appears  to  cover  all  relevant  situations  where  de-listing 
would  be  appropriate.  Our  only  suggestion  for  this  section  would  be  to  enumerate  some 
situations  where  the  original  listing  might  have  been  in  error  (more  numbers  and  habitats  than 
previously  known,  revised  taxonomic  criteria,  etc.).  We  would  also  add  another  criterion  to  the 
effect  that  de-listing  is  appropriate  for  species  that  have  been  hybridized  to  the  point  where  they 
are  no  longer  the  same  species  that  was  listed. 


12.  The  Revisions  To  The  Listing  Process  Can  Be  Further  Improved. 

Title  in  amending  the  listing  process  represents  a  substantial  improvement  over  current 
law.  However,  of  all  of  the  parts  of  the  bill,  it  is  in  our  view  the  one  that  could  stand 
improvement  the  most 

Farm  Bureau  has  identified  several  principles  that  must  be  incorporated  into  the  listing 
process  in  order  for  it  to  be  adequate.  Some  of  those  principles  include: 

•  Decisions  under  the  Act  must  be  based  on  sound,  verifiable  scientific  evidence  endorsed  by 
peer  review. 

•  Social  and  economic  factors  must  be  considered. 

•  The  listing  of  subspecies  and  distinct  populations  should  be  limited  to  only  those  situations 
where  such  listing  is  necessary  for  the  survival  of  die  species  as  a  whole. 

With  the  exception  of  peer  review,  these  principles  are  not  incorporated  in  H.R.  2275. 


A.  The  bill  retains  the  current  scientific  "standard." 

An  important  aspect  for  farmers  and  ranchers  in  the  reauthorization  of  the  Act  is  to  ensure 
that  decisions  are  made  on  the  basis  of  sound  science.  This  entails  a  minimum  threshold  of 
scientific  evidence  that  the  government  must  meet  in  order  for  a  species  to  be  listed.  As  it  now 
stands,  the  burden  of  proof  is  on  private  entities  to  prove  that  proposed  species  should  not  be 
listed.  Yet  the  Act  specifies  that  the  government  must  make  a  scientific  determination  that  the 
species  should  be  listed.  It  is  that  determination  which  places  the  burden  on  the  government,  and 
that  burden  must  be  supported  by  sound  science. 
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The  current  scientific  standard  for  decisions  is  "the  best  scientific  and  commercial  data 
available."  Such  a  "standard"  is  really  no  standard,  because  it  would  permit  listing  on  the  basis  of 
a  single  master's  thesis,  if  that  is  the  only,  or  "best"  data  available. 

While  the  bill  seeks  to  protect  against  abuses  of  science  in  the  decision-making  process  by 
such  mechanisms  as  peer  review  panels,  it  does  not  change  the  current  "standard."  That  will  only 
perpetuate  the  problem  of  decisions  being  made  on  less  than  a  verifiable  scientific  basis. 

The  government  has  the  initial  burden  of  proof  in  ESA  cases  because  it  must  make  a 
determination  in  all  cases,  whether  it  be  for  listing,  critical  habitat,  or  jeopardy.  The  Act  needs  to 
set  a  minimum  scientific  standard  that  must  be  met  for  decisions  to  be  scientifically  valid.    It  must 
contain  a  requirement  that  determinations  must  be  made  on  the  basis  of  sound,  credible,  verifiable 
scientific  data  necessary  to  support  a  decision.  Without  such  a  provision,  there  is  always  the 
possibility  of  scientific  insufficiency. 


B.  The  bill's  provision  relating  to  identifying  missing  data  and  requiring  it  to  be 
provided  is  inadequate  and  represents  an  unacceptable  approach. 

The  bill  requires  that  all  data  necessary  for  listing  be  identified,  and  if  not  provided  at  the 
time  of  listing,  it  must  be  subsequently  provided  and  subject  to  notice  and  public  comment. 
However,  the  bill  allows  the  species  to  be  listed  in  the  interim. 

This  is  not  a  good  approach.  It  not  only  eviscerates  any  principle  that  listings  be  made  on 
the  basis  of  sound  science,  but  it  allows  listings  on  admittedly  insufficient  science  without  public 
notice  and  comment.  The  bill  makes  no  provision  for  consequences  if  promised  data  is  not 
provided  on  time.  Yet  the  species  remains  listed.  Without  any  sanctions  for  not  meeting 
deadlines,  the  section  is  virtually  meaningless,  and  actually  worsens  the  listing  process. 

We  suggest  that  this  provision  be  deleted. 

C.  The  bill  makes  no  provision  for  consideration  of  economic  or  social 
considerations  in  ESA  decisions. 

A  principal  Farm  Bureau  tenet  for  ESA  reauthorization  is  that  social  and  economic 
consideration  must  be  given  in  ESA  decisions.  The  bill  does  not  accomplish  this.  We  would  like 
to  suggest  a  proposal  that  will  accomplish  this  while  at  the  same  time  keeping  the  listing  process 
purely  scientific. 

Since  it  is  not  the  listing  of  species  per  se  that  causes  social  and  economic  consequences, 
but  rather  the  management  of  species,  we  suggest  that  listing  proposals  should  be  accompanied 
by  a  separate  draft  nianagement  plan  for  each  species.  The  draft  management  plan  would  be 
separately  noticed  in  the  Federal  Register,  but  the  comment  period  would  track  the  listing 
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proposal.  The  listing  proposal  would  be  based  on  sound  science  only,  while  the  management  plan 
would  consider  social  and  economic  factors.  In  this  way  all  relevant  factors  would  be  considered 
in  their  appropriate  places.  A  final  management  plan  would  be  published  at  the  time  of  any  final 
listing  of  the  species. 

The  species  would  benefit  fitim  this  procedure  as  well,  because  it  would  have  a 
management  plan  in  place  at  the  time  of  listing. 

The  management  plan,  critical  habitat  designation  (which  we  submit  should  be  mandatory 
and  not  merely  discretionary  as  in  the  bill)  and  the  recovery  plan  would  comprise  a  species 
conservation  plan.  This  conservation  plan  would  thus  have  all  the  relevant  and  necessary 
elements  for  species  management  and  recovery. 

We  urge  the  committee  to  adopt  such  an  approach  that  will  benefit  landowner  and  species 
alike.  We  would  be  willing  to  work  with  the  committee  on  such  a  proposal. 

D.  The  listing  of  subspecies  and  distinct  populations  needs  to  be  limited. 

Listings  should  be  made  on  the  basis  of  species  alone.  Subspecies  should  only  be  listed  if 
listing  is  necessary  to  save  the  species  as  a  whole.   All  too  often,  taxonomists  can  make 
subspecific  distinctions  where  in  reality  there  is  little  or  no  difference  between  two  populations. 
In  other  cases,  they  ignore  recognized  subspecies  distinctions  in  order  to  base  decisions  on  a 
species  level  (e.g.,  introduction  of  Canadian  wolves  in  the  west).    In  order  to  avoid  confusion  and 
the  possibility  of  scientific  manipulation,  the  Act  must  clearly  prohibit  subspecific  listings  unless 
listing  is  required  to  save  the  species. 

Listings  of  distinct  populations  invite  even  more  abuse.  Species  numbers  and  trends  might 
be  plentiful  in  many  parts  of  its  range,  but  nevertheless  the  species  could  be  listed  in  a  specific 
area  because  it  either  once  occupied  the  area  and  no  longer  does,  or  the  area  is  the  outer  fringe  of 
the  species'  range.  Such  listings  have  no  basis  in  fact  or  in  science. 

The  bill  seeks  to  limit  such  listings  to  "distinct  populations  of  national  significance." 
That  is  a  step  in  the  right  direction,  but  does  not  go  far  enough. 


13.  Incentives  Provided  in  The  Bill  Are  Not  Adequate. 

AFBF  has  long  advocated  a  system  of  landowner  incentives  as  a  necessary  part  of 
changing  the  direction  of  the  Act  from  a  negative-based  regulation  to  a  positive-based  incentive. 
People  will  be  more  willing  to  recognize  and  accept  species  on  their  land  if  they  are  given  positive 
incentives  to  protect  and  manage  such  species,  rather  than  being  faced  with  criminal  or  civil 
penalties  for  doing  something  wrong. 
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H.R.  2284  anempts  to  provide  some  positive  incentives  along  the  lines  of  our  Critical 
Habitat  Reserve  Program  that  Farm  Bureau  has  proposed  We  would  like  to  address  a  few 
comments  on  the  approach  taken  in  that  bill,  even  though  it  is  not  specifically  before  the 
committee. 

We  like  the  mechanics  of  the  proposed  program  in  terms  of  participation,  incentives, 
duration,  etc.  We  have  a  few  concerns  with  some  other  aspects  of  the  proposal. 

First,  the  program  should  be  under  the  Department  of  Interior,  and  not  the  Department  of 
Agriculture.  Interior  has  jurisdiction  over  endangered  species,  and  overiapping  jurisdiction  as 
provided  in  the  bill  only  creates  problems  and  confusion  resulting  in  delays.  Since  Interior  must 
ultimately  approve  any  actions  taken  by  USDA,  the  bill  merely  adds  another  step  to  the  process. 

Second,  the  program  should  be  limited  as  to  who  or  what  type  of  habitat  will  qualify.  We 
have  suggested  that  the  program  be  limited  to  critical  habitat  in  order  to  cover  only  the  habitat 
that  is  necessary  for  the  species.  The  biU  makes  no  such  limitations,  and  would  even  apply  to 
candidate  species  habitat  Since  the  program  will  not  have  unlimited  funding,  it  is  very  important 
that  it  be  effective  in  protecting  the  most  important  habitat  That  is  why  we  chose  critical  habitat 
as  a  limiting  factor. 

Third,  the  bill  must  address  die  question  of  what  happens  at  the  end  of  a  contract  period. 
The  bill  should  specifically  allow  the  landowner  to  terminate  a  contract  at  the  end  of  the  period, 
and  to  use  his  property  for  otba  purposes  without  fear  of  civil  or  criminal  penalties.. 


CONCLUSION 

H.R.  2275  contains  many  of  the  principles  that  Farm  Bureau  believes  should  be  part  of 
ESA  reauthorization.  The  sponsors  and  the  committee  have  worked  hard  to  craft  a  bill  that  will 
work  for  all,  and  we  commend  you  for  your  efforts.    It  is  a  very  good  starting  point  for  the 
debate  on  ESA  reaudiorization.  We  have  discussed  some  additional  amendments  that  will  make 
the  bill  even  more  fair  to  landowners  and  beneficial  to  species,  and  we  sincerely  hope  that  the 
comminee  will  take  these  suggestions  into  consideration. 
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STATEME>rr  OF  THE  REV.  JOHN  D.  PAARLBERG 

MINISTER  FOR  SOCIAL  WITNESS  AND  WORSHIP 

THE  REFORMED  CHURCH  IN  AMERICA 

Before  the 

COMMITTEE  ON  RESOURCES 
U.S.  HOUSE  OF  REPRESENTATIVES 

Concerning 

H.  R.  2275 
THE  ENDANGERED  SPECIES  CONSERVATION  AND  MANAGEMENT  ACT 

SEPTEMBER  20,  1995 


I  want  to  thank  the  committee  for  the  opportunity  to  speak  to  this  issue.  I  am  especially  grateful 
that  you  have  made  room  for  the  voice  of  the  religious  community.  While  we  do  not  all  share 
the  same  theological  convictions,  I  understand  my  presence  here  as  a  recognition  by  the 
committee  that  the  issue  before  you  is  not  merely  a  matter  of  politics  and  economics  but  that  it 
touches  on  the  very  deepest  of  human  values;  indeed  that  it  has  to  do  with  the  very  namre  of 
what  it  means  to  be  human—in  biblical  terms,  what  it  means  for  us  to  be  creatures  among  other 
creatures  and  yet  creatures  created  in  the  image  and  likeness  of  God. 

I  am  an  ordained  minister  in  the  Reformed  Church  in  America,  one  of  the  oldest  Protestant 
denominations  on  this  continent,  tracing  its  ministry  in  this  country  to  1628.  As  the  minister 
for  social  witness  and  worship  for  the  Reformed  Church  I  work  with  fellow  Christians  in  both 
the  National  Council  of  Churches  of  Christ  Eco- Justice  Working  Group  and  the  Evangelical 
Environmental  Network.  Each  of  those  groups  is  a  part  of  the  broad  interfaith  coalition  known 
as  the  National  Religious  Partnership  for  the  Environment  representing  churches  and  synagogues 
with  membership  of  over  100  million  people. 

All  our  faith  traditions  recognize  and  celebrate  creation  as  the  gift  of  a  loving  Creator.  "O  Lord, 
how  manifold  are  your  works!"  sings  the  psalmist,  "In  wisdom  you  have  made  them  all;  the 
earth  is  full  of  your  creatures. "  (Psalm  104:24)  For  the  psalmist,  the  astonishing  variety  of  life 
on  earth  was  a  cause  for  wonder,  praise,  and  thanksgiving.  Each  creamre,  from  the  wild  goats 
of  the  high  mountains  (v.  18)  to  the  creeping  things  in  the  depths  of  the  sea  (v.  26),  is  seen  as 
an  indication  of  the  power,  wisdom,  and  continuing  care  of  God.  Lutheran  theologian  Joseph 
Sittler  wrote,  "I  have  never  been  able  to  entertain  a  God-idea  which  was  not  integrally  related 
to  the  fact  of  chipmunks,  squirrels,  hippopotamuses,  galaxies,  and  light-years." 

Moreover  the  Biblical  tradition  affirms  that  humankind  occupies  a  special  place  in  creation.  Of 
all  the  creamres  only  humankind  is  created  in  the  image  of  God  (Genesis  1:26-27),  made  a  little 
lower  than  angels  (Psalm  8),  and  given  dominion  over  the  other  creatures  (Genesis  1:26,  28). 
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Often  these  texts  have  been  interpreted  in  such  a  way  that  the  rest  of  creation  is  viewed  simply 
as  "resources"  for  human  use,  or  worse,  they  are  used  as  biblical  warrant  for  the  abuse  and 
exploitation  of  creation.  Old  Testament  scholar,  Walter  Brueggemann,  offers  a  corrective  to  that 
interpretation  of  dominion: 

The  dominion  here  mandated  is  with  reference  to  the  animals.  The  dominance 
is  that  of  a  shepherd  who  cares  for,  tends,  and  feeds  the  animals.  Or,  if 
transferred  to  the  political  arena,  the  image  is  that  of  a  shepherd  king  (cf.  Ezekiel 
24).  Thus  the  task  of  "dominion"  does  not  have  to  do  with  exploitation  and 
abuse.  It  has  to  do  with  securing  the  well-being  of  every  other  creature  and 
bringing  the  promise  of  each  to  full  ftuition....  Moreover,  a  Christian 
understanding  of  dominion  must  be  discerned  in  the  way  of  Jesus  of  Nazareth  (cf . 
Mark  10:43-44).  The  one  who  rules  is  the  one  who  serves.  Lordship  means 
servanthood.  It  is  the  task  of  the  shepherd  not  to  control,  but  to  lay  down  his  life 
for  the  sheep  (John  10:11).  The  human  person  is  ordained  over  the  remainder  of 
creation,  but  for  its  profit,  well-being,  and  enhancement.  The  role  of  the  human 
person  is  to  see  to  it  that  the  creation  becomes  fully  the  creation  willed  by  God. 
—Walter  Brueggemaim,  Genesis  (Atlanta:  John  Knox  Press,  1982),  pp.  32-33. 

An  example  of  humankind's  dominion  over  creation  is  the  biblical  writer's  assertion  that  "God 
took  the  man  and  put  him  in  the  garden  of  Eden  to  till  it  and  to  keep  it"  (Gen.  2:  15).  The 
verse  is  wonderfully  ambiguous.  Was  the  garden  made  for  man  or  was  man  made  for  the 
garden?  The  human  person  needs  a  place  to  live,  but  the  garden  needs  a  keeper.  The  Hebrew 
word  for  keep,  shamar,  is  the  same  word  used  in  the  Aaronic  blessing  "The  Lord  bless  you  and 
keep  you"  (Niunbers  6:24).  The  word  ahvad,  translated  here  as  "till,"  is  more  often  translated 
"serve"  as  in  Deuteronomy  11:13:  "loving  the  Lord  your  God,  and  serving  him  with  all  your 
heart  and  with  all  your  soul."  The  human  person  is  charged  to  keep  the  garden  the  way  the 
Lord  keeps  us,  and  to  be  its  servant,  guardian  and  protector. 

The  Endangered  Species  Act  of  1973,  although  far  ft-om  perfect,  has  been  one  important  way 
we  as  a  society  and  as  a  nation  have  sought  to  exercise  our  God-given  responsibility  to  serve  as 
guardians  and  protectors  of  God's  creation.  The  proposed  bill  seems  to  me  to  abdicate  that 
responsibility  in  several  significant  ways. 

1)  The  protection  and  preservation  of  species'  habitat  is  seriously  jeopardized.  The  fact 
that  under  the  proposed  bill  the  destruction  of  habitat  essential  to  a  species  is  no  longer 
considered  "harm"  to  that  species  makes  neither  theological  nor  scientific  sense.  We 
caimot  separate  a  species  from  its  habitat.  The  Psalm  from  which  I  quoted  earlier  (Psalm 
104)  is  as  much  a  celebration  of  the  varieties  of  habitat  in  God's  creation  (mountains, 
valleys,  springs,  streams,  grassland,  forest,  oceans)  as  it  is  of  the  creatures  who  occupy 
those  habitats.  The  principle  cause  of  species  extinction  world  wide  is  habitat  loss.  The 
report  of  the  National  Academy  of  Sciences  ("Science  and  the  ESA")  named  habitat 
protection  as  one  of  the  most  critical  needs  in  protecting  endangered  species. 

2)  The  bill  appears  to  abandon  the  long-standing  recovery  goal  for  all  listed  species.  By 
choosing  a  "conservation  objective"  for  each  species,  the  Secretary  of  the  Interior  would 
no  longer  be  required  to  attempt  to  recover  endangered  species.  It  is  inappropriate  and 
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unwise  to  assume  that  any  one  individual  or  government  agency  has  the  authority  to 
decide  which  of  God's  unique,  unrepeatable  creations  should  be  allowed  to  become 
extinct. 

3)  The  bill  also  has  several  provisions  that  compensate  property  owners  if  they  are  asked 
to  take  or  modify  actions  that  will  impact  endangered  species.  Care  for  God's  creation 
is  such  a  fundamental  human  responsibility  that  it  should  not,  in  most  cases,  require 
compensation  by  the  federal  government.  Moreover  these  provisions  in  the  bill  seem  to 
imply  that  private  property  is  an  absolute  right.  But  the  right  to  own  property  does  not 
include  the  right  to  do  anything  I  choose  with  my  property  or  to  the  creatures  living 
there.  The  right  to  own  property  must  always  be  tempered  by  our  responsibility  for  the 
common  good  and  our  responsibility  before  God  who  alone  is  the  absolute  owner  of  all 
things. 

God  has  woven  creation  together  like  a  wonderfully  beautiful  and  marvelously  intricate  fabric. 
Human  activity,  and  oftentimes  human  greed,  are  pulling  the  threads  out  of  that  fabric  one  by 
one.  As  many  as  75  to  100  species  are  becoming  extinct  each  day.  If  that  trend  continues  it  will 
only  be  a  matter  of  time  before  the  entire  fabric  unravels  and  the  eco-system  collapses  around 
us.  The  prophet  Isaiah's  warning  against  greed  is  a  warning  we  would  do  well  to  heed  in  our 
own  time:  "Ah,  you  who  join  house  to  house  and  field  to  field,  until  there  is  room  for  no  one 
but  you,  and  you  are  left  alone  in  the  land!"  (Isaiah  5:8)  But  if  we  alone  are  left  in  the  land 
then  we  will  not  long  survive  either. 

Creation  does  not  belong  to  us;  creation  belongs  to  God.  We  are  not  the  lords  of  creation,  we 
are  but  under-lords.  Speaking  out  of  my  own  Christian  conviction,  there  is  only  one  Lord  of 
creation,  and  that  Lord  is  Jesus  Christ,  in  whom,  through  whom,  and  for  whom  all  things  in 
heaven  and  on  earth  were  created  (Colossians  1:  15-20.) 

If  the  Endangered  Species  Act  needs  to  be  fixed,  then  by  all  means  fix  it;  but  don't  undo  it.  The 
proposed  bill,  if  enacted  as  it  is  written,  would  cause  serious,  and  perhaps  irreparable,  damage 
to  God's  creation;  it  abdicates  our  responsibility  of  careful  and  loving  dominion  over  God's 
creation;  and,  from  a  theological  perspective,  most  serious  of  all-it  assumes  a  power  and  an 
authority  for  humanity  that  rightfully  belongs  to  God  alone. 

I  hope  and  I  pray  that  as  you  consider  this  legislation  you  will  consider  ways  that  it  might  help 
us  as  a  people,  and  as  a  nation,  become  not  the  usurpers  of  God's  power,  but  the  instruments 
of  God's  tender  love  and  care  for  all  that  God  has  made. 
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THANK  YOU  FOR  ALLOWING  ME  TO  APPEAR  HERE  TODAY.  I  WOULD  LIKE  TO 
TELL  YOU  ABOUT  MYSELF,  MY  COMMUNITY,  HOW  WT  ARE  INVOLVED  IN  A  PROJECT 
INVOLVING  THE  ENDANGERED  SPECIES  ACT  AND  STRUGGLING  WITH  THE 
NATIONAL  ENVIRONMENTAL  POLICY  ACT,  AND  CONCLUDE  WITH  HOW  THE 
ENDANGERED  SPECIES  ACT  IS  SEVERLY  IMPACTING  ON  DEPARTMENT  OF  DEFENSE. 
IN  1993,  I  RETIRED  FROM  THE  US  ARMY  AFTER  SERVING  ALMOST  31  YEARS.  I 
SERVED  IN  THE  INFANTRY  AND  SPECIAL  FORCES.  THE  MAJORITY  OF  MY 
EXPERIENCE  WAS  IN  OPERATIONS,  PLANS,  AND  TRAINING.  MY  LAST  FOUR  AND  A 
HALF  YEARS  IN  THE  ARMY  I  WAS  THE  INSPECTOR  GENERAL  AT  FORT  BENNING, 
GEORGIA. 

FORT  BENNING,  LOCATED  IN  WEST  CENTRAL  GEORGIA,  AND  EAST  CENTRAL 
ALABAMA,  CONSISTS  OF  APPROXIMATELY  182,000  ACRES,  ABOUT  254  SQUARE 
MILES.  IT  IS  THE  SECOND  LARGEST  TRAINING  AND  DOCTRINE  COMMAND 
INSTALLATION.  ITS  PRIMARY  PURPOSE  AND  MISSION  IS  TO  TRAIN  THE 
INFANTRYMEN  FOR  OUR  ARMY. 

TWO  YEARS  AGO  I  WENT  TO  WORK  FOR  THE  COLUMBUS  GEORGIA  CHAMBER 
OF  COMMERCE.  COLUMBUS  HAS  A  POPULATION  OF  ABOUT  178,000.  MY  PRIMARY 
GOAL  HAS  BEEN  TO  PERFORM  AS  THE  PROJECT  MANAGER  FOR  A  LAND  EXCHANGE 
BETWEEN  COLUMBUS,  GEORGL\,  AND  FORT  BENNING,  A  DOD  INSTALLATION.  IN 
1988,  THE  LEADERSHIP  OF  THE  COMMUNITY  AND  FORT  BENNING,  TOGETHER 
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STUDIED  A  DILEMMA  FACED  BY  COLUMBUS,  WHICH  WAS  A  SHORTAGE  OF  LAND  TO 
MEET  CRITICAL  NEEDS.  ABOUT  20  PERCENT  OF  THE  COUNTY  IS  CONTAINED  WITHIN 
THE  FORT  BENNING  MILITARY  INSTALLATION.  THEY  AGREED  IN  PRINCIPLE  TO  A 
LAND  EXCHANGE.  THE  PURPOSES  WHICH  DROVE  THE  CONCEPT  WERE  THE  NEED 
FOR  LAND  FOR  FUTURE  ECONOMIC  DEVELOPMENT,  THE  ABILITY  TO  MEET  THE 
NEEDS  OF  EXISTING  INDUSTRIES  AND  TO  BE  ABLE  TO  RECRUIT  OTHER  INDUSTRIES 
IN  ORDER  TO  CREATE  JOBS  FOR  OUR  CITIZENS,  TO  PROVIDE  LAND  FOR  A  LANDFILL 
NEAR  THE  EXISTING  LANDFILL,  AND  TO  PROVIDE  LAND  FOR  A  REGIONAL  PARK. 
THE  COMMUNITIES  LANDFILL  WAS  EXPECTED  TO  LAST  FOUR  TO  FIVE  YEARS  AND 
IT  WAS  FELT  IT  WOULD  TAKE  1-2  YEARS  TO  COMPLETE  THE  EXCHANGE. 

IN  THE  CONCEPT  THEY  AGREED  THE  CITY  WAS  TO  ACQUIRE  APPROXIMATELY 
3,200  ACRES  WITH  EQUAL  OR  BETTER  TRAINING  VALUE  AND  GIVE  IT  TO  FORT 
BENNING,  IN  EXCHANGE  FOR  APPROXIMATELY  3,100  ACRES  OF  LAND  ADJACENT  TO 
COLUMBUS  (SEE  LOCATIONS  ON  MAP  ENCLOSURE  1).  THIS  LAND  IS  ADJACENT  TO 
RAIL  LINES  AND  A  4  LANE  INTERCITY  HIGHWAY  SYSTEM.  THE  3,100  ACRES 
REPRESENTS  ABOUT  1.6  PERCENT  OF  THE  INSTALLATION.  IT  IS  ADJACENT  TO  THE 
CURRENT  CITY/  COUNTY  LANDFILL,  A  PRISON,  AND  A  REGIONAL  MENTAL  HEALTH 
COMPLEX.  THESE  REPRESENT  CERTAIN  TRAINING  CONSTRAINTS  TO  THE  ADJACENT 
PORTION  OF  THE  INSTALLATION.  THE  3,200  ACRES  THE  CITY  IS  ACQUIRING  TO  GIVE 
TO  FORT  BENNING  HAS  NO  ADJOINING  LAND  USE  IMPACTS  OR  CONSTRAINTS. 
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THIS  EXCHANGE  WAS  PRESENTED  TO  THE  CONGRESS,  IN  1990.  AS  PART  OF 
THE  DEFENSE  APPROPRIATIONS  ACT  AND  IS  PART  OF  PUBLIC  LAW  101-510. 
NOVEMBER  5,  1990.  THE  CITY  OF  COLUMBUS  AGREED  TO  PROVIDE  THE  LAND 
REQUIRED  FOR  THE  EXCHANGE,  TO  PAY  ANY  DIFFERENCE  IN  FAIR  MARKET  VALUE. 
AND  TO  ACCOMPLISH  ALL  OTHER  ACTIONS  REQUIRED  BY  THE  SECRETARY  OF  THE 
ARMY.  THE  PROJECT  AND  ALL  OF  THE  ACTIONS  BEING  ACCOMPLISHED  ARE  BEING 
WORKED  THROUGH  FORT  BENNING,  AND  THE  ARMY  CORPS  OF  ENGINEERS, 
ESPECIALLY  THE  SAVANNAH  DISTRICT.  IT  TOOK  COLUMBUS,  WORKING  WITH  THE 
CORPS  OF  ENGINEERS,  FROM  1990-1992  TO  DETERMINE  WHAT  ACTIONS  NEEDED  TO 
BE  ACCOMPLISHED,  BECAUSE  OF  THE  RAMIFICATIONS  OF  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT,  THE  NUMBER  OF  FEDERAL  AND  STATE  MANDATED 
REQUIREMENTS,  AND  NUMBER  OF  AGENCIES  INVOLVED.  AN  ENVIRONMENTAL 
ASSESSMENT  WAS  TO  BE  THE  BASIS,  UNDER  THE  NATIONAL  ENVIRONMENTAL 
POLICY  ACT,  TO  DETERMINE  WHETHER  THE  EXCHANGE  MAKES  SENSE  FROM  AN 
ENVIRONMENTAL  PERSPECTIVE,  EVEN  THOUGH  IT  IS  APPROVED  IN  A  FEDERAL 
LAW.  IT  TOOK  COLUMBUS  ONE  YEAR,  1993,  ONCE  IT  HAD  A  FAIRLY  GOOD  IDEA 
WHAT  WAS  REQUIRED,  TO  DRAFT  A  REQUEST  FOR  PROPOSAL  (RFP)  FOR  THE 
REQUIRED  ENVIRONMENTAL  STUDIES,  HAVE  THE  RESPECTIVE  PORTIONS  OF  THE 
RFP  REVIEWED  BY  THE  APPROPRIATE  FEDERAL  AND  STATE  AGENCIES,  AND  SENT 
TO  PROSPECTIVE  ENVIRONMENTAL  CONTRACTORS  FOR  PREPARATION  OF  A  BID. 
THIS  WAS  TO  PRODUCE  THE  REQUIRED  ENVIRONMENTAL  ASSESSMENT.  THE  CORPS 
OF    ENGINEERS    FELT    THAT    AN    ENVIRONMENTAL    ASSESSMENT    WAS    THE 
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APPROPRIATE  LEVEL  OF  DOCUMENTATION.  A  FIRM  SPECIALIZING  IN  THE  RED- 
COCKADED  WOODPECKER  (RCW)  WAS  ALREADY  UNDER  CONTRACT  TO  DEVELOP 
STUDIES  OF  THE  RCW  ON  THE  TRACT,  FOR  $180,000.  THE  LOW  BID  FOR  THE 
REMAINDER  OF  THE  EA  DOCUMENTATION  WAS  APPROXIMATELY  $400,000. 

IN  1993,  THE  CITY  OF  COLUMBUS,  BASED  ON  DISCUSSIONS  WITH 
REPRESENTATIVES  OF  THE  CORPS  OF  ENGINEERS,  APPROVED  THE  EXPENDITURE  OF 
$1 ,000,000  TO  COMPLETE  THE  ENVIRONMENTAL  STUDIES,  ANALYSES,  SURVEYS,  AND 
OTHER  WORK  TO  COMPLETE  THE  EXCHANGE.  THEY  ALSO  APPROVED  $4,000,000  FOR 
THE  ACQUISITION  OF  THE  PROPERTY  ALONG  THE  SOUTHERN  BOUNDARY  OF  FORT 
BENNING  WHICH  IS  REQUIRED  FOR  THE  EXCHANGE.  THE  FORMAL  MEMORANDUM 
OF  AGREEMENT  (MOA)  BETWEEN  THE  ARMY  AND  THE  CITY  OF  COLUMBUS 
REQUIRED  THE  CITY  TO  OBTAIN  A  LEGALLY  BINDING  PURCHASE  AGREEMENT  ON 
THIS  PROPERTY  WITHIN  90  DAYS  OF  THE  SIGNING  OF  THE  MOA.  THE  LAND  WAS 
OWNED  BY  MEAD  COATED  BOARD  CORPORATION.  THEY  REQUESTED  THAT  THE 
CITY  PROVIDE  THEM  WITH  A  TWO  YEAR  PERIOD  IN  WHICH  TO  OBTAIN 
REPLACEMENT  LAND,  WHICH  IS  CURRENTLY  INVOLVING  THE  CITY  IN  MULTIPLE 
PARTY  LAND  ACQUISITION/  EXCHANGES  IN  ORDER  TO  ACQUIRE  THE  LAND  FOR  THE 
FUTURE  LAND  EXCHANGE  WITH  THE  ARMY.  MEAD  CORPORATION  WANTED  THE 
ACQUISITION  PROCESS  TO  BEGIN  AT  THAT  TIME,  AND  ASKED  FOR  24  MONTHS  TO 
COMPLETE  THE  PROCESS.  THE  MOA  ALSO  REQUIRED  A  TIMBER  HARVESTING 
CESSATION/MANAGEMENT  PLAN  TO  PERMIT  ALL  ENVIRONMENTAL  STUDIES  TO  BE 
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CONCLUDED  WITH  MINIMAL  CHANGES  TO  THE  ENVIRONMENT.  AS  OF  TODAY,  THE 
CITY  OWNS  1.118  ACRES  OF  THE  MEAD  PROPERTY  AND  IS  PREPARING  TO  CLOSE  ON 
A  SECOND  ACQUISITION  FOR  AN  ADDITIONAL  77  ACRES.  THERE  IS  A  THIRD  OPTION 
BEING  NEGOTIATED  WHICH  COULD  PLACE  THE  REMAINDER  OF  THE  LAND  UNDER 
CITY  OWNERSHIP  IN  THE  NEAR  FUTURE.  THE  CITY  WILL  OWN  THE  REMAINDER  NO 
LATER  THAN  MARCH  15, 1996.  BASED  ON  THE  ACQUISITION  AGREEMENT  WHICH  IS 
IN  EFFECT  WITH  MEAD. 

THE  CITY  OF  COLUMBUS  HIRED  AN  ENVIRONMENTAL  ENGINEERING  FIRM  TO 
COMPLETE  ALL  OF  THE  STUDIES,  SURVEYS,  ANALYSIS,  PLANS  AND  OTHER 
DOCUMENTATION  REQUIRED.  WORK  STARTED  IN  NOVEMBER  1993.  MID  1994,  THE 
ARMY  REQUESTED  THE  LEVEL  OF  DOCUMENTATION  BE  MODIFIED  AND  UPGRADED 
TO  PRODUCE  AN  ENVIRONMENTAL  IMPACT  STUDY  (EIS).  THIS  COST  THE 
COMMUNITY  AN  ADDITIONAL  $400,000+.  BECAUSE  OF  THE  EXCESSIVE  TIME  THE 
PROJECT  WAS  TAKING,  AND  CRITICAL  NEED  FOR  THE  LAND  FOR  LANDFILL,  A 
SEPARATE  SUPPLEMENTAL  AGREEMENT  WAS  CREATED  BY  THE  CORPS  OF 
ENGINEERS,  WHICH  ENABLES  AN  EXCHANGE  FOR  THE  LANDFILL  NEED  TO  BE 
ACCOMPLISHED  WHILE  THE  REMAINDER  OF  THE  STUDIES  ARE  ONGOING.  WE  ARE 
CURRENTLY  PLANNING  ON  EXCHANGING  APPROXIMATELY  380  ACRES  SOUTH  OF 
FORT  BENNING  TO  THE  ARMY  FOR  350  ACRES  COMPRISING  THE  BEST 
ENVIRONMENTAL  LOCATION  ON  THE  3,100  ACRE  TRACT  ON  FORT  BENNING.  WE 
HAD  TO  COMPLETE  A  SEPARATE  ENVIRONMENTAL  ASSESSMENT  (EA)  FOR  THE 
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LANDFILL  ACTION.  THIS  SEPARATE  EA  HAS  COST  THE  CITY  OVER  $1 10.000. 

THE  CURRENT  STATUS  OF  THE  DOCUMENTATION,  AND  THE  APPROXIMATE 
COST  OF  EACH  SECTION  FOLLOWS: 

1  ■  LANDFILL  ENVIRONMENTAL  ASSESSMENT  fEAt  $111,000 

ENVIRONMENTAL  ASSESSMENT  BASIC  DOCUMENT:  $67,000 

APPROVED  BY  THE  CORPS  OF  ENGINEERS 
BIOLOGICAL  ASSESSMENT  $30,000 

APPROVED  BY  THE  DEPARTMENT  OF  INTERIOR,  FISH  &  WILDLIFE 

SERVICE 
CULTURAL  RESOURCES  SURVEY  $4,000 

APPROVED  BY  THE  GEORGIA  DEPARTMENT  OF  NATURAL 

RESOURCES,  STATE  HISTORIC  PRESERVATION  OFFICE 
WETLAND  SURVEY  $  1 0,000 

APPROVED  BY  THE  CORPS  OF  ENGINEERS 
WE  ARE  AWAITING  ISSUANCE  OF  THE  FINDING  OF  NO  SIGNIFICANT 
IMPACT  WHICH  IS  DUE  WITHIN  30-60  DAYS  FROM  THE  ARMY. 
(THE  ENVIRONMENTAL  ASSESSMENT  OF  THE  350  ACRES  TOOK 
APPROXIMATELY  15  MONTHS  TO  COMPLETE.) 
2.  DRAFT  ENVIRONMENTAL  IMPACT  STUDY  fDEIS^  $1.349.000 

VOLUME  I:  BASIC  DEIS  $585,000 

BEING  REVIEWED  BY  FORT  BENNING  AND  THE  CORPS  OF 
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ENGINEERS 

VOLUME  II:  WETLAND  SURVEYS  S99,000 

APPROVED  BY  THE  CORPS  OF  ENGINEERS 

VOLUME  III:  BIOLOGICAL  ASSESSMENT  (BA)  $450,000+ 

(5  SUB  VOLUMES) 

THESE  REFLECT  12  MONTHS  OF  FIELD  OBSERVATIONS 
VOLUME  A:  FORT  BENNING  PROPERTY  BA 
VOLUME  B:  MEAD  PROPERTY  B A 
VOLUME  C:  COMPARISON  OF  THE  TWO  TRACTS 

VOLUME  D:    PROPOSED  RESOURCE  MANAGEMENT  PLAN  FOR  THE 
CITY  TO  USE  FOR  THE  CURRENT  FORT  BENNING  LAND 
VOLUME  E:     PROPOSED  RESOURCE  MANAGEMENT  PLAN  FOR  THE 
ARMY  TO  USE  FOR  THE  MEAD  PROPERTY  WHICH  IT  WILL  RECEIVE 
(THESE  VOLUMES  ARE  BEING  REVIEWED  BY  THE  ARMY  PENDING 
SUBMISSION  TO  THE  FISH  &  WILDLIFE  SERVICE  FOR  APPROVAL) 

VOLUME  IV:  CULTURAL  RESOURCES  SURVEY  (3  VOLUMES)       $200,000+ 
APPROVED  BY  THE  GEORGIA  DEPARTMENT  OF  NATURAL 
RESOURCES,  STATE  HISTORIC  PRESERVATION  OFFICE 

VOLUME  V:  PRELIMINARY  ASSESSMENT  SCREENING  $15,000 

APPROVED  BY  THE  CORPS  OF  ENGINEERS 
COVERS  AN  APPROXIMATE  RANGE  OF  45  DIFFERENT 
ENVIRONMENTAL    ISSUE    AREAS    SUCH    AS,    CLEAN    AIR,    CLEAN 
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WATER,  ILLEGAL  DUMPING.  ETC. 

THIS  HAS  PROVEN  TO  BE  AN  EXTREMELY  EXPENSIVE  AND  LENGTHY  PROCESS 
FOR  OUR  COMMUNITY.  IT  IS  ESTIMATED  THAT  IT  COULD  TAKE  AN  ADDITIONAL 
FIVE  TO  SIX  MONTHS,  WITHOUT  ANY  PROBLEMS,  TO  BE  ABLE  TO  REACH  A 
DECISION.  THE  CITY  JUST  APPROVED  AN  ADDITIONAL  $200,000  TO  THE 
CONTRACTORS  TO  KEEP  THE  PROCESS  ON  TRACK.  WHAT  WE  FOUND  IN  ALL  OF  THIS 
DOCUMENTATION  CAN  BE  SUMMARIZED  AS  FOLLOWS.  IN  THE  AREA  OF 
WETLANDS,  WE  BASICALLY  VERIFIED  WHAT  IS  SHOWN  ON  THE  NATIONAL 
WETLAND  INVENTORY  MAPS.  IN  THE  CULTURAL  RESOURCES  SURVEY  WE  FOUND, 
OR  VERIFIED,  10-14  EARLY  AMERICAN  ARTIFACT  LOCATIONS  ON  EACH  TRACT  THAT 
ARE  WORTHY  OF  SOME  PROTECTION.  IN  THE  AREA  OF  THREATENED  AND 
ENDANGERED  SPECIES  WE  VERIFIED  THAT  THERE  IS  ONE  ACTIVE  CLUSTER  OF  RED- 
COCKADED  WOODPECKERS  ON  THE  FORT  BENNING  TRACT,  CONSISTING  OF  A 
GROUP  OF  RCWS  OCCUPYING  A  NUMBER  OF  SEVEN  TREES  WITH  CAVITIES,  AND 
SOME  OF  THE  PROPERTY  CONTAINS  FORAGING  AREA  FOR  SEVERAL  RC  W  CLUSTERS 
ON  ADJOINING  FORT  BENNING  PROPERTY. 

INITIALLY  THE  CITY  HOPED  TO  BE  ABLE  TO  DEVELOP,  FOR  ECONOMIC 
DEVELOPMENT,  SLIGHTLY  OVER  2,100  ACRES  OF  THE  TOTAL  3,100  ACRE  FORT 
BENNING  TRACT.  THE  REMAINDER  WAS  IDENTIFIED  FOR  LANDFILL,  PARKS,  AND 
WETLANDS.  AS  A  RESULT  OF  THE  BIOLOGICAL  ASSESSMENTS  THAT  AMOUNT  OF 
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POTENTIAL  ACREAGE  HAS  BEEN  REDUCED.  BECAUSE  OF  THE  ENDANGERED 
SPECIES  ACT,  AND  THE  FACT  THAT  FORT  BENNING  RECEIVED  A  JEOPARDY 
BIOLOGICAL  OPINION  FROM  THE  FISH  &  WILDLIFE  SERVICE  IN  1994,  BASED  ON  THE 
RCW  POPULATION  ON  THE  INSTALLATION,  MUCH  OF  THE  BIOLOGICAL  ASSESSMENT 
HAD  TO  BE  REVISED.  THE  REVISIONS  NOW  CONSIDER  THE  PRESENT  MAXIMUM  RCW 
HABITAT  IN  THE  STUDIES,  AND  IT  ALSO  CONSIDERS  THE  MAXIMUM  FUTURE 
POTENTIAL  RCW  HABITAT  FOR  THE  SAME  TRACTS.  RECOMMENDATIONS  ARE 
BASED  ON  THE  PROJECTIONS  OF  THE  MAXIMUM  FUTURE  POTENTIAL  RCW  HABITAT 
ASSESSMENT.  IT  SHOULD  BE  NOTED  THAT  THESE  CALCULATIONS  ARE  BASED  ON 
A  PROJECTION  OF  APPROXIMATELY  50  YEARS.  HOWEVER,  IT  TOTALLY 
DISREGARDS  THE  ECONOMIC  IMPACT  OF  ACHIEVING  THE  MAXIMUM  FUTURE 
POTENTIAL.  IT  ASSESSES  THE  TRACTS  ASSUMING  THE  SIGNIFICANT  REPLANTING 
OF  LONG  LEAF  PINE  ON  BOTH  TRACTS,  REPLACING  LOBLOLLY  AND  OTHER  TYPES 
OF  PINE,  AND  CONSIDERS  SLOPE  OF  THE  GROUND  AND  SOIL  TYPES.  BASED  ON  ALL 
OF  THE  ABOVE,  AND  THE  RECOMMENDATIONS  OF  THE  BIOLOGISTS  WORKING  ON 
THE  PROJECT,  THE  CITY  OF  COLUMBUS  HAS  DEVELOPED  IN  ITS  LAND  USE  PLANS 
AN  AREA  OF  APPROXIMATELY  725  ACRES  WHICH  ARE  PROPOSED  TO  BE  SET  ASIDE 
AS  A  HABITAT  CONSERVATION  AREA  (HCA).  THIS  LEAVES  APPROXIMATELY  1,400+ 
ACRES  FOR  ECONOMIC  DEVELOPMENT  (SEE  MAP  ENCLOSURE  2).  THE  RESULT  IS 
THAT  THE  EXCHANGE  PROVIDES  3,200  ACRES  TO  THE  ARMY  WITHOUT 
CONSTRAINTS,  AND  THE  CITY  RECEIVES  3,100  ACRES  WITH  SIGNIFICANT 
CONSTRAINTS.   HOWEVER,  THE  NEED  FOR  THE  LAND  IS  MORE  CRITICAL  TODAY 
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THAN  IT  WAS  WHEN  THE  CONCEPT  ORIGINATED  IN  1988,  AND  THE  CITY  OF 
COLUMBUS  IS  COMMITTED  TO  BRINGING  THE  LAND  EXCHANGE  TO  A  SUCCESSFUL 
CONCLUSION,  EVEN  THOUGH  THE  COST  CONTINUES  TO  RISE.  SINCE  SEPTEMBER. 
1995,  THE  CITY  HAS  COMMITTED  OVER  $1,500,000  TO  THE  STUDIES,  ANALYSES. 
GOVERNMENT  EXPENSE  REIMBURSEMENT  TO  THE  CORPS  OF  ENGINEERS  ($  1 00,000). 
AND  OTHER  MINOR  EXPENSES.  THIS  IS  A  CLASSIC  EXAMPLE  OF  THE  COST  OF 
COMPLIANCE  WITH  THE  NATIONAL  ENVIRONMENTAL  POLICY  ACT  ON  A 
COMMUNITY  WORKING  TO  CREATE  AN  ENVIRONMENT  FOR  JOB  CREATION  AND  JOB 
RETENTION. 

AS  A  RESULT  OF  ALL  OF  THE  WORK  ON  THE  ENVIRONMENTAL  STUDIES  IT 
BECAME  APPARENT  THAT  OUR  MILITARY  INSTALLATIONS  ARE  FACED  WITH  A  REAL 
DILEMMA.  THEY  WERE  CREATED  BY  OUR  NATION  FOR  THE  STATIONING,  TRAINING, 
AND  MAINTENANCE  OF  OUR  ARMED  FORCES  AND  THEIR  READINESS.  IN  MANY 
CASES  THE  ACTUAL  AMOUNTS  OF  ACREAGE  ARE  INADEQUATE  AS  A  RESULT  OF 
NEW  WEAPON  SYSTEMS,  LONGER  RANGE  WEAPON  SYSTEMS,  FASTER  MECHANIZED 
INFANTRY,  ARMOR,  AND  SUPPORTING  VEHICLES,  AND  THE  GREAT  STRIDES  OUR 
ARMED  FORCES  HAVE  MADE  IN  IMPROVING  BATTLEFIELD  TACTICS.  THESE 
ENVIRONMENTAL  STUDIES  IDENTIFIED  THAT  IN  THE  MIDDLE  OF  CRITICAL 
TRAINING  AREAS  THE  INSTALLATIONS  ARE  REQUIRED  TO  INSURE  THAT  THEY 
AVOID  ANY  DAMAGE  TO  LOCATIONS  THAT  CONTAIN  PLANTS,  BIRDS,  AND  ANIMALS 
THAT  ARE  ON  THE  THREATENED  AND  ENDANGERED  SPECIES  LIST,  AREAS  THAT 
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PROVIDE  FORAGING  AND  HABITAT  FOR  THESE,  AS  NVELL  AS  SITES  CONTAINING  OLD 
ARTIFACTS.  SOME  OF  THE  INSTALLATIONS  AFFECTED  INCLUDE;  FORT  BENNING. 
GEORGIA;  FORT  STEWART,  GEORGIA;  FORT  BRAGG,  NORTH  CAROLINA;  FORT 
JACKSON,  SOUTH  CAROLINA;  CAMP  LEJUNE,  NORTH  CAROLINA;  FORT  POLK, 
LOUISIANA;  CAMP  BLANDING,  FLORIDA;  FORT  GORDON,  GEORGIA;  AND  EGLIN 
A.F.B.,  FORT  WALTON,  FLORIDA.  EVERY  BASE  AND  INSTALLATION  IN  OUR  NATION 
IS  AFFECTED  IN  SOME  WAY. 

TO  ILLUSTRATE  THIS  POINT  I  WILL  ONLY  CITE  THE  RCW.  IT  IS  ONE  THAT 
CAUSES  THE  MOST  CONTROVERSY  IN  THE  SOUTHEAST  UNITED  STATES.  A  MALE 
FEMALE  PAIR  OF  RCWS  OCCUPY  A  NEST  AND  HAVE  IN  THEIR  CLUSTER  A  NUMBER 
OF  OTHER  MALES.  AT  FORT  BENNING  A  TYPICAL  CLUSTER  NEEDS  AN  AVERAGE  OF 
250  ACRES  OF  LAND  CONTAINING  THE  RIGHT  DENSITY  OF  PINE  THAT  IS  PROPERLY 
MANAGED.  THE  FISH  &  WILDLIFE  SERVICE  RECENTLY  CONCLUDED  A  LENGTHY 
PROCESS  WORKING  WITH  FORT  BENNING,  NATURAL  RESOURCES  PERSONNEL,  TO 
HELP  THEM  DETERMINE  A  FUTURE  GOAL  FOR  THE  TOTAL  NUMBER  OF  THESE 
CLUSTERS  FORT  BENNING  NEEDS.  FORT  BENNING  CURRENTLY  HAS 
APPROXIMATELY  180+  ACTIVE  RCW  CLUSTERS.  THE  INSTALLATION  HAS 
DEVELOPED  THE  REQUIRED  PLANS  TO  PUT  45,000  ACRES  INTO  VARIOUS  STAGES  OF 
RCW  MANAGEMENT.  THEIR  NEW  GOAL  IS  TO  BUILD  THEIR  POPULATION  TO  360 
RCW  CLUSTERS.  THIS  WILL  PLACE  90,000  ACRES  OF  THE  INSTALLATION  INTO 
VARIOUS  STAGES  OF  RCW  MANAGEMENT.   THIS  IS  THE  MAXIMUM  AMOUNT  OF 
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FUTURE  POTENTIAL  HABITAT  AVAILABLE  ON  THE  INSTALLATION.  THE 
INSTALLATION  IS  REQUIRED  TO  DEVELOP  AND  IMPLEMENT  A  LONG  LEAF  PINE 
TREE  PLANTING  AND  MAINTENANCE  PROGRAM  INTO  THE  LONG  RANGE  FUTURE  TO 
ACHIEVE  THIS  GOAL.  THE  COST  IS  NOT  CONSIDERED  A  RELEVANT  FACTOR. 
HOWEVER,  THE  BULK  OF  THE  MONEY  WILL  COME  FROM  THE  INSTALLATIONS 
OPERATIONS  AND  MAINTENANCE  ACCOUNTS,  WHICH  SERIOUSLY  DEGRADES  THE 
LIMITED  FUNDS  AVAILABLE  FOR  TRAINING,  OPERATIONS  AND  MAINTENANCE.  IF 
ANY  SOLDIER  VIOLATES  THE  GUIDELINES  PERTAINING  TO  THE  PROTECTION  OF 
THREATENED  AND  ENDANGERED  SPECIES.  THE  SOLDIER  AND  HIS  CHAIN  OF 
COMMAND  IS  SUBJECT  TO  LITIGATION  ACTION,  AND  THE  INSTALLATION  TO 
CENSURE.  AS  WE  SAID  INITLALLY,  FORT  BENNING  CONSISTS  OF  APPROXIMATELY 
1 82,000  ACRES.  IF  YOU  REMOVE  FROM  THE  INSTALLATIONS  NATURAL  RESOURCES 
LAND  MANAGEMENT  PLAN,  LAND  AREAS  NOT  AVAILABLE  TO  SUPPORT  THESE 
SPECIES,  REMOVE  IMPACT  AREAS,  BARRACKS  AREAS,  CANTONMENT  AREAS, 
AIRFIELDS,  MAJOR  ROADS,  AND  SOME  OTHER  AREAS  SUCH  AS  UNSUITABLE  LAND 
ADJOINING  THE  RIVER,  THE  NET  IMPACT  IS  THAT  IS  THAT  THE  INSTALLATION  WILL 
EVENTUALLY  HAVE  OVER  AN  ESTIMATED  70  PERCENT  OF  ITS  PRIME  TRAINING 
LAND  BEING  USED  SIMULTANEOUSLY  FOR  TRAINING  AND  RCW  MANAGEMENT.  AS 
BIOLOGISTS  LEARN  MORE  ABOUT  THE  SPECIES  THEY  HAVE  BEEN  WRITING  MORE 
STRINGENT  PROTECTION  GUIDELINES.  THIS  IS  AN  ONGOING  PROCESS. 

IN  ACCORDANCE  WITH  THE  ENDANGERED  SPECIES  ACT,  THE  FISH  & 
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WILDLIFE  SERVICE,  UNDER  THE  DIRECTION  OF  THE  SECRETARY  OF  THE  INTERIOR. 
IS  ASSIGNED  WITH  THE  POWERS  TO  IMPLEMENT  PLANS  FOR  PROTECTION  AND 
CONSERVATION  OF  SPECIES  LISTED  AS  BEING  IN  JEOPARDY.  THERE  IS  CURRENTLY 
NO  APPEAL  AUTHORITY  FOR  THE  MILITARY  OTHER  THAN  THE  FISH  &  WILDLIFE 
SERVICE.  AS  MENTIONED,  THE  MANAGEMENT  GUIDELINES  FOR  THE  RCW  CAN  BE 
REVISED  AS  ADDITIONAL  INFORMATION  IS  GATHERED  BY  BIOLOGISTS.  THE 
CURRENT  ARMY  GUIDELINES  ARE  CONTAINED  IN  A  MANUAL  PUBLISHED  BY  THE 
U.S.  ARMY  CERL  "  MANAGEMENT  GUIDELINES  FOR  THE  RED-COCKADED 
WOODPECKER  ON  ARMY  INSTALLATIONS."  BIOLOGISTS  WHO  DO  WORK  FOR  THE 
FISH  &  WILDLIFE  SERVICE  WERE  SOME  OF  THE  KEY  DRAFTERS  OF  THIS  MANUAL. 
UNDER  THE  ESA,  SECTION  7,  EVERY  FEDERAL  AGENCY  MUST  INSURE  TFL^T  EVERY 
ACTION  AUTHORIZED,  FUNDED,  OR  CARRIED  OUT  IS  NOT  LIKELY  TO  JEOPARDIZE 
THE  CONTINUED  EXISTENCE  OF  THREATENED  OR  ENDANGERED  SPECIES.  ADVERSE 
ACTION  INCLUDES  TAKING.  TAKING  IS  FULLY  DISCUSSED  IN  SECTION  9.  IF  THE 
FISH  &  WILDLIFE  SERVICE  RECOMMENDATIONS  MADE  TO  PROTECT  RCW  COLONIES 
ARE  NOT  FOLLOWED  (COST  IS  NOT  AN  ACCEPTABLE  RESPONSE)  AND  A  COLONY  IS 
ABANDONED  FOLLOWING  HABITAT  ALTERATION,  THERE  IS  STRONG  EVIDENCE  OF 
A  TAKING.  THIS  BRINGS  WITH  IT  CENSURE,  AND  THE  POSSIBILITY  OF  LITIGATION. 
THERE  IS  NO  PROVISION  FOR  THE  DEMAND  PLACED  ON  THE  LAND  DURING  INTENSE 
TRAIN  UP  PERIODS,  MAJOR  FIELD  EXERCISES,  TRAINING  OR  READINESS  ACTIVITIES. 
THERE  IS  NO  PROVISION  FOR  WARTIME  OR  PRE-WARTIME  PREPARATIONS. 
SOLDIERS  AND  COMMANDERS  REMAIN  SUBJECT  TO  CENSURE  AND  LITIGATION. 
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TODAY  MANY  INSTALLATIONS  HAVE  IMPLEMENTED  SIGNIFICANT  CHANGES 
TO  THE  WAY  MEMBERS  OF  THE  ARMED  FORCES  TRAIN  AS  A  RESULT  OF  THE  RCW 
AND  OTHER  SPECIES  GUIDELINES  THAT  HAVE  BEEN  DEVELOPED  AND 
IMPLEMENTED.  THESE  WERE  STARTED  IN  THE  1980'S  AND  ARE  BECOMING 
PROGRESSIVELY  MORE  STRINGENT.  THE  FOLLOWING  ARE  EXAMPLES  OF  MILITARY 
TRAINING  GUIDELINES  WHICH  HAVE  BEEN  DESIGNED  AND  IMPLEMENTED  TO 
PROTECT  THE  EXISTING  AND  FUTURE  HABITAT  FOR  A  COUPLE  OF  PROTECTED 
SPECIES,  LARGELY  THE  RCW: 

TRAINING  NEAR  A  RCW  CLUSTER  WILL  BE  LIMITED  TO  DISMOUNTED  (NO 

VEHICLES)  TRAINING  OF  A  TRANSIENT  NATURE 
THERE  WILL  BE  NO  FIXED  TRAINING  (BIVOUACS,  FIGHTING  POSITIONS, 

ETC)  IN  THE  VICINITY  OF  A  RCW  CLUSTER 
TRACKED  VEHICLES  CAN  MOVE  ONLY  ON  DESIGNATED  CLEARED  AND 

MAINTAINED  ROADS 
TRACKED   AND   WHEELED   VEHICLES   CAN   CROSS   STREAMS   ONLY   AT 

APPROVED  OR  MARKED  STEAM  CROSSINGS 
IN  THE  RCW  HABITAT  RESTORATION  AREA  THERE  WILL  BE  NO  DIGGING, 
OR  CUTTING  OF  VEGETATION,  EXCEPT  HARDWOODS  FOR 
CAMOUFLAGE 
IN  THE  RCW  HABITAT  RESTORATION  AREAS  THERE  WILL  BE  NO  USE  OF 
SIMULATORS,  CS  GAS,  OBSCURANT  SMOKE,  SIGNAL  FLARES, 
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PYROTECHNICS,  OR  INCENDIARY  DEVICES 

HOVERING  ROTARY  WING  AIRCRAFT  OVER  RCW  CLUSTERS  IS  PROHIBITED 
DURING  THE  NESTING  SEASON  MARCH  THROUGH  JULY  (5 

MONTHS)(DIFFERENT  FOR  OTHER  LOCATIONS) 

HOVERING  ROTARY  WING  AIRCRAFT  OVER  THE  BALD  EAGLE  PRIMARY 
AND  SECONDARY  EXCLUSION  ZONES  IS  PROHIBITED  DURING  THE 
NESTING  SEASON  FEBRUARY  THROUGH  MAY  (4  MONTHS) 

NO  TRAINING  WITHIN  100  FEET  OF  THE  INCISED  GROOVEBUR  (A  PLANT) 
OTHER  IDENTIFIED  PLANTS  ARE  TREATED  THE  SAME 

BIVOUACS  AND  BATTALION  LEVEL  AND  BELOW  COMMAND  POSTS  ARE 
ALLOWED  IN  THE  RCW  HABITAT  RESTORATION  AREAS  THAT  ARE 
OVER  10  YEARS  IN  AGE;  FIXED  ACTIVITIES  CANNOT  BE  WITHIN  200 
FEET  OF  CAVITIES  OR  OF  MORE  THAN  18  HOURS  DURATION 

NO  BIVOUACS  ARE  ALLOWED  IN  PLANTED  PINE  AREA  THAT  ARE  UNDER  10 
YEARS  OF  AGE 

WHEELED  VEHICLES  ARE  PERMITTED  TO  TRAVEL  AND  REMAIN  IN 

CLUSTERS  AS  LONG  AS  SOIL  EROSION  LEVELS  REMAIN  WITHIN 
TOLERANCE  LIMITS  FOR  A  GIVEN  SOIL  SERIES  AND  RUTTING  IS  NOT 
GREATER  THAN  6  INCHES  (WEATHER  DEPENDENT  TRAINING) 

BIVOUACS  AND  BATTALION  LEVEL  AND  BELOW  COMMAND  POSTS  WITH 
FIXED  ACTIVITIES  ARE  ALLOWED  IN  NON-MANAGED  PINE  FORESTS 
AND  HARDWOOD  AREAS,  PROVIDED  THAT  EROSION  IS  LIMITED  OR 
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PROHIBITED 
VEHICULAR  TRAFFIC  CAN  OCCUR  ON  ANY  ROADWAY  APPROVED  BY  A 
FORESTER,  BIOLOGIST,  ENGINEER,  OR  SOIL  SCIENTIST  WORKING  ON 
SITE,  PROVIDED  THAT  EROSION  DOES  NOT  EXCEED  TOLERANCE 
LEVELS 

HERE  IS  THE  REAL  EFFECT.  WE  ARE  RAPIDLY  TYING  THE  HANDS  OF  ALL 
MILITARY  COMMANDERS  AS  THEY  ATTEMPT  TO  CONDUCT  TRAINING  AND 
MAINTAIN  THE  READINESS  OF  THEIR  ASSIGNED  FORCES  IN  ACCORDANCE  WITH  THE 
GUIDANCE  FROM  THE  COMMANDER  IN  CHIEF  AND  THE  CONGRESS.  THE 
DEPARTMENT  OF  DEFENSE  HAS  LOST  MUCH  OF  ITS  CONTROL  OVER  THE  LAND 
INTRUSTED  TO  IT,  TO  ACCOMPLISH  THE  MISSIONS  ASSIGNED.  THE  DEPARTMENT 
OF  INTERIOR  IS  DETERMINING  EXTERNAL  CONSTRAINTS  UNDER  WHICH  THE 
DEPARTMENT  OF  DEFENSE  MUST  DEVELOP  METHODS  TO  FUND  ENVIRONMENTAL 
COSTS  AND  CONDUCT  TRAINING  IN  WAR  HGHTING  SKILLS  WITHOUT  VIOLATING 
ENVIRONMENTAL  GUIDELINES. 

RECOMMENDATION:  WE  RECOMMEND  THAT  THE  DEPARTMENT  OF  DEFENSE, 
A  CABINET  LEVEL  DEPARTMENT,  WHICH  KNOWS  THE  MISSIONS  IT  IS  ASSIGNED  BY 
THE  COMMANDER  IN  CHIEF,  BE  GRANTED  AUTHORITY  TO  APPROVE  REQUESTS 
FROM  INSTALLATION  COMMANDERS  WHO  ARE  UNABLE  TO  PROPERLY, 
EFFECTIVELY,  OR  ECONOMICALLY.  TRAIN  ITS  FORCES,  MAINTAIN  READINESS,  OR 
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SUPPORT  MOBILIZATION,  TO  WAIVE  ASPECTS  OF  THE  ESA  RELATED  GUIDELINES 
NECESSARY  FOR  MISSION  ACCOMPLISHMENT.  ALSO  REQUEST  YOU  CONSIDER 
SOME  OPTION  FOR  A  DOD  INSTALLATION  TO  EXTEND  OUT  COMPLIANCE  WHEN 
SUFFICIENT  FUNDS  ARE  NOT  AVAILABLE  IN  THE  BUDGET.  OTHERWISE  THEY  ARE 
HELD  ACCOUNTABLE  FOR  IMPOSSIBLE  DECISIONS.  THESE  ACTIONS  DO  NOT 
WEAKEN  THE  ESA,  BUT  THEY  DO  PERMIT  THE  DOD  THE  OPPORTUNITY  TO  CONTROL 
THEIR  OWN  DESTINY.  IF  ALL  LANDS,  PUBLIC  AND  PRIVATE,  WERE  EQUALLY 
ADMINISTERED  UNDER  THE  ESA,  THEN  THOSE  LANDS  SET  ASIDE  FOR  DOD  WOULD 
NOT  BE  SEEN  AS  THE  LAST  CRITICAL  ENVIRONMENTAL  DOMAINS  FOR  SPECIES 
THAT  ARE  DECLINING. 

AGAIN,  THANK  YOU  FOR  THIS  OPPORTUNITY.  IF  EVER  WE  NEEDED 
ASSISTANCE  AND  A  COMMON  SENSE  APPROACH  IT  IS  NOW,  AND  IF  NOTHING  ELSE 
WE  HAVE  BEEN  ABLE  TO  SHOW  YOU  A  PART  OF  THE  COST  IN  REAL  DOLLARS  WHICH 
HAVE  RESULTED  FROM  THE  METHOD  OF  IMPLEMENTATION  OF  THESE  MANDATES. 
BOTH  ON  A  SMALL  COMMUNITY,  AND  ON  THE  DEPARTMENT  OF  DEFENSE. 
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CVTRODUCTION 

I  would  like  to  thank  the  Committee  for  this  opportunity  to  express  the  views  of 
Safari  Club  International  (SCI)  for  the  record  of  this  hearing.  We  are  in  support  of 
H.R.  2275,  the  Young-Pombo  bill,  and  I  would  like  to  speak  directly  to  those 
aspects  of  the  bill  that  reverse  the  negative  effect  of  the  Endangered  Species  Act 
(ESA)  on  foreign  species  of  wildlife. 


OUR  DIRECT  EXPERIENCE 

For  more  than  twenty  years  I  have  personally  visited  many  of  the  countries  in  Africa 
which  are  affected  by  the  ESA,  or  to  be  more  specific,  by  the  way  in  which  the  ESA 
is  currently  administered.  I  have  seen  villages  deep  in  the  jungles  of  Ethiopia  where 
it  is  unusual  for  men  to  live  past  30  years  and  where  $20  is  more  than  most  people 
see  in  a  year.  I  have  seen  the  terrible  impacts  of  chronic  poverty  in  the  remote  areas 
of  Tanzania.  I  have  also  seen  what  it  means  to  these  people  to  have  a  foreigner  in 
their  midst  who  is  willing  to  pay  them  salaries  for  assisting  him  on  his  quest  for  big 
game.  To  them,  hunting  is  an  ancient  and  honored  practice  and  they  understand  it 
implicitly.  The  fact  that  a  foreigner  will  engage  in  the  hunt  and  at  the  same  utilize 
the  wildlife  in  the  vicinity  of  their  village  in  a  way  that  brings  them  wealth  is 
astounding  and  wonderfril.  When  a  hunt  is  successfiil,  they  celebrate  with  the 
hunter  in  the  traditional  manner  and  their  joy  is  real  and  multifold. 

I  have  also  seen  and  heard  from  the  mouths  of  the  people  living  in  these  remote 
areas  how  the  visits  by  foreign  hunters  and  the  money  that  is  brought  into  their 
villages  on  a  regular  basis  by  the  safari  operators  causes  them  to  resist  the  poachers 
who  prowl  their  hunting  grounds.  They  talk  enthusiastically  about  the  importance 
of  keeping  the  wildlife  and  of  having  the  tourist  hunters  return  year  after  year. 

Unfortunately,  I  have  also  had  one  more  personal  experience.  For  more  than  five 
years,  as  chairman  of  some  of  the  key  committees  of  SCI,  as  trial  counsel  to  SCI, 
and  now  as  its  president,  I  have  seen  our  own  government  deny  and  frustrate  the 
aims  and  goals  of  these  people.  Our  government  has  acted  in  ignorance  and  with 
arrogance.  I  have  had  government  administrators  and  attorneys  tell  me  to  my  face 
that  they  had  to  take  restrictive  and  negative  actions  because  they  were  afraid  of 
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being  sued  by  fanatic  protectionist  organizations  if  they  approved  the  importation  of 
hunting  trophies.  I  have  seen  these  same  officials  develop  a  secret  set  of 
"guidelines"  w^hich  were  unfounded,  ill-conceived,  unmeetable  and  unnecessary, 
and  then  impose  these  guidelines  to  deny  the  benefits  of  what  the  Africans  call 
"tourist  safari  hunting."  I  know  these  officials  after  having  worked  with  them  for  so 
many  years.  They  are  not  personally  arrogant,  but  the  actions  they  have  taken  or 
condoned  without  proper  scientific  information  and  without  the  courtesy  of 
consulting  with  their  professional  peers  in  the  countries  they  are  affecting  have  been 
arrogant.  I  have  attached  to  my  statement  letters  from  wildlife  conservation  officials 
of  Ethiopia  pleading  with  our  government  to  authorize  the  importation  of  a  few 
trophies  a  year  because  the  income  was  critical  to  the  continuation  of  their  wildlife 
conservation  programs.  Our  government  flatly  denied  the  permit  applications.  A 
short  while  later,  the  entire  game  program  of  Ethiopia  came  to  a  halt  and  with  it,  the 
operations  of  safari  operators  which  were  the  only  thing  standing  between  the 
elephants  of  that  country  and  the  poachers. 

I  have  also  attached  to  my  statement  a  permit  application  which  I  filed  in  December, 
1992,  as  a  test  case  to  allow  the  importation  of  the  horn  of  a  de-homed  and  still- 
living  black  rhinoceros  from  Zimbabwe.  To  this  day,  our  government  has  not  yet 
acted  on  the  permit  The  result?  For  lack  of  fiinds,  the  Zimbabwean  program  to  de- 
horn black  rhinos  to  make  them  less  attractive  to  poachers  has  failed  and  the 
population  of  black  rhinos  has  plummeted  to  the  edge  of  extinction.  There  are 
niggling  arguments  that  the  poachers  might  have  killed  the  rhinos  anyway,  but  the 
experiment  never  had  a  chance  to  work  because  our  government  was  afraid  that  it 
would  get  sued  by  protectionist  organizations  -  organizations  which  spend  their 
"charitable"  dollars  to  criticize  and  sue  but  which  do  not  put  a  penny  into  research 
or  other  conservation  efforts. 

I  will  detail,  in  narrative  and  in  attachments,  these  and  many  other  instances  in 
which  our  government  has  consistently  acted  contrary  to  the  spirit  and  the  letter  of 
the  ESA.  Despite  the  mandate  of  a  Federal  Court  (in  Connor  v.  Andrus,  453  F. 
Supp.  1037,  (1978)  W.D.Texas)  the  Department  of  the  Interior  does  not  take 
seriously  its  duty  to  conserve  wildlife  when  the  species  occur  outside  the  United 
States.  Instead,  they  have  allowed  the  welfare  of  this  wildlife,  and  the  welfare  of  the 
people  who  share  their  lands  and  lives  with  it,  to  become  a  political  pawn  in  an 
awfiil  game  of  "biopolitics."  A  former  special  assistant  to  the  Director  of  the  U.S. 
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Fish  and  Wildlife  Service  saw  this  for  himself  and  wrote  about  it  in  an  article  called 
Eco-Imperialism.  I  have  attached  a  copy. 


THE  NATURE  AND  WORK  OF  SCI 

SCI  is  an  international  conservation  organization  representing  more  than  one 
million  conservationists  who  are  sportsmen  and  women.  We  are  headquartered  in 
Tucson,  Arizona,  where  we  operate  a  state-of-the-art  wildlife  and  natural  history 
museum.  While  the  bulk  of  our  membership  is  in  the  United  States,  where  we  have 
more  than  145  chapters  in  43  states,  we  also  have  chapters  and  members  in  more 
than  25  countries  around  the  world. 

We  are  a  charitable  organization  and  our  major  activities  are  education  of  the  public 
about  wildlife  and  about  the  role  of  sportsmen  and  women  in  conserving  it, 
conservation,  and  protection  of  the  right  to  hunt.  Each  of  our  chapters  is  required  to 
raise  funds  and  to  carry  out  at  least  one  conservation  project  every  year.  We  have 
more  than  500  ongoing  conservation  projects.  These  projects  are  usually  done  in 
cooperation  with  the  wildlife  officials  of  the  state  or  country  where  the  chapter  is 
located.  In  addition,  we  carry  out  many  conservation  activities  through  our 
international  staff.  I  have  attached  our  most  recent  report  which  details  how  we 
spend  or  direct  the  spending  of  more  than  $2.5  million  per  year  on  conservation 
activities.  Between  our  direct  expenditures  from  our  headquarters  and  the  money 
spent  on  conservation  by  our  members  and  our  chapters,  we  contribute  $27  million 
annually  to  wildlife  and  habitat  conservation. 

Conservation  education  is  also  a  principle  activity  of  SCI.  I  have  already  mentioned 
our  museum,  which  hosts  126,000  school  children  and  other  visitors  per  year.  In 
addition,  we  own  and  operate  the  American  Wilderness  Leadership  School  in  the 
Bridger-Teton  National  Forest  in  Wyoming.  Each  year,  we  educate  hundreds  of 
elementary  and  secondary  level  teachers  and  resource  people  in  wildlife  ecology 
and  conservation.  In  this  way,  tens  of  thousands  of  urban  students  gain  a  scientific 
understanding  of  the  natural  world  and  of  wildlife  conservation. 
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We  also  engage  in  community  services.  Through  our  Sportsmen  Against  Hunger 
program,  we  donate  155  tons  of  game  meat  annually  to  feed  the  poor  and  the 
homeless.  Our  chapters  also  operate  "sensory  safaris,"  in  which  sight-impaired 
youngsters  and  adults  get  their  first,  and  often  only  "look"  at  wildlife.  They  are 
given  guided  tours  in  which  they  touch  and  sense  wildlife  mounts,  while  hearing 
about  the  kind  of  habitats  in  which  these  animals  are  found.  We  also  provide  school 
textbooks  to  rural  communities  which  are  part  of  Zimbabwe's  CAMPFIRE  program 
through  our  Books  for  Afiica  program,  nm  by  the  SCI  Sables  (an  SCI  constituent 
organization  of  sportswomen). 


HOW  DOES  THE  ESA      AFFECT       FOREIGN 
SPECIES? 

The  purpose  of  the  Endangered  Species  Act  is  to  "provide  a  means  whereby  the 
ecosystems  upon  which  endangered  species  ...  may  be  conserved,  [and]  to  provide  a 
program  for  the  conservation  of  such  endangered  species  ...".  (ESA,  §2(b)) 

Essentially,  the  ESA  does  this  by  listing  species  as  endangered  (or  threatened),  by 
prohibiting  certain  uses  of  listed  species  unless  authorized  by  permit,  by  listing  the 
critical  habitats  of  listed  species,  by  developing  recovery  plans  for  listed  species, 
and  by  controlling  federal  actions  and  permits  for  use  of  critical  habitats  (and 
thereby  controlling  much  private  use  of  such  lands  and  waters). 

The  Endangered  Species  Bulletin  published  by  the  U.S.  Fish  and  Wildlife  Service 
states  that  there  were  338  mammals  listed  under  the  Endangered  Species  Act  (ESA) 
as  of  March  1,  1995.  Of  those,  277,  or  82%,  are  foreign  species.  According  to  the 
U.S.  Fish  and  Wildlife  Service's  Office  of  Endangered  Species  in  Washington,  no 
recovery  planning  is  done  under  the  ESA  for  foreign  species,  because  they  have  no 
implementation  authority  in  foreign  countries.  Thus,  for  82%  of  all  mammal 
species  listed  as  endangered  or  threatened  under  the  ESA,  the  provisions  of  the  Act 
dealing  with  critical  habitat,  recovery  planning  and  control  of  federal  activities  and 
permits  for  use  of  critical  habitats  has  no  effect  at  all.  The  only  provision  of  the 
ESA  that  comes  into  play  is  the  firohibition  on  importation  of  listed  species. 
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In  other  words,  the  only  impact  that  the  ESA  has  on  foreign  species  is  the  negative 
control  of  preventing  importation.  With  a  few  exceptions,  the  application  of  that 
prohibition  is  complete  except  as  permits  may  be  issued  for  importation. 


WHAT  IS  WRONG  WITH  THIS? 

For  more  than  60  years  the  role  of  sportsmen  as  conservationists  and  the  acceptance 
of  wildlife  use  have  been  recognized  and  utilized  in  the  U.S.  as  our  major  source  of 
conservation  funding.  The  excise  taxes  levied  by  the  Pittman-Robertson/Dingell- 
Johnson/Wallop-Breaux  Acts  have  redistributed  sportsmen's  money  to  the  states  for 
conservation.  The  result  has  been  an  amazing  turn-around  in  species'  declines  and 
the  replenishment  of  animals  such  as  the  beaver,  elk,  wild  turkey  and  white-tailed 
deer.  But  since  the  advent  of  endangered  species  protection  in  the  late  1 960's,  the 
prevailing  doctrine  when  it  comes  to  foreign  species  was  that  "protection"  of  a 
species  by  completely  prohibiting  its  use  was  always  a  good  policy.  Preventing 
access  to  markets,  through  such  means  as  import  prohibitions,  has  been  a  standard 
part  of  all  schemes  for  wildlife  conservation. 

Recently,  loud  protests  to  this  negative,  protectionist  ideology  have  been  heard  from 
Africa  and  Asia.  The  countries  of  those  regions  are  faced  with  quickly-expanding 
human  populations  who  must  get  some  benefit  from  their  land  if  they  are  to  survive. 
The  governments  of  these  countries  realized  that  their  people  will  use  their  land  to 
grow  crops  or  graze  cattle  if  their  is  no  value  to  them  in  having  wildlife.  But  if  the 
wildlife  proves  to  be  valuable,  it  has  been  shown  that  people  will  maintain  the 
habitats  and  protect  the  wildlife. 

In  many  parts  of  Africa,  you  can  find  villagers  in  rural  communities  whose  children 
were  killed  by  marauding  elephants.  You  can  also  hear  tales  of  crops,  which 
represented  an  entire  year's  income,  destroyed  overnight  by  wild  animals  or  find  he 
the  spoor  of  leopards  right  inside  village  compounds.  This  is  the  reality  that  rural 
Africans  live  with  every  day.  To  them,  wildlife  is  not  some  cute  and  cuddly  thing 
that  can  be  used  for  fUndraising  purposes  by  some  protectionist  group  in  New  York 
or  Washington.  It  is  a  harsh  reality  that  can  kill  you  and  your  children  and  destroy 
your  livelihood. 
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Since  the  value  of  wildlife  is  often  dependent  on  international  transactions,  bans  on 
importation  of  wildlife  can  have  a  devastating  effect  on  the  conservation  of  the 
species.  Thus,  the  very  (Hohibitions  imposed  to  protect  wildlife  may  very  well  act 
in  the  opposite  manner. 

Continued  United  States  insistence  on  the  use  of  import  bans  resulted  in  the  filing  of 
a  formal  diplomatic  protest  in  April,  1995,  by  four  African  nations  (Namibia, 
Zimbabwe,  Botswana  and  Malawi).  A  copy  of  that  protest  is  attached.  They  said 
that  in  their  countries  strict  |;m)hibitions  on  use  did  not  work  for  conservation.  "In 
our  countries,"  they  said,  "inhabitants  of  our  rural  communities  and  large  mammals 
compete  for  the  use  of  the  land."  They  asked  the  United  States  to  recognize  that 
uses  of  wildlife,  such  as  restricted  trophy  hunting,  were  beneficial  to  the  people  and 
to  the  wildlife,  and  provided  revenues  for  conservation. 


THE  ROLE  OF  TOURIST  SAFARI  HUNTING 

The  members  of  SCI  represent  an  important  economic  resource  to  the  countries  of 
Africa.  At  the  same  time,  we  are  a  force  for  conservation  of  the  great  mammals  of 
Afiica  and  all  of  the  lands  that  they  inhabitat  The  i)oint  is  really  very  simple.  Big 
game  hunters,  who  come  primarily  from  the  United  States,  pay  significant 
premiums  for  the  privilege  of  hunting  the  many  species  to  be  found  in  Africa.  This 
input  of  foreign  exchange  is  earned  at  a  very  low  cost  in  infrastructure  development, 
because  hunters  are  v^illing  to  take  to  the  field  without  the  extensive  development  of 
running  water,  electricity  and  resort  hotel  facilities.  It  is  practical  and  effective  in 
remote  locations  where  nothing  else  is.  It  also  converts  species  from  varmints  to 
game  animals,  which  is  a  status  that  aids  their  restoration. 

The  ecological  and  biological  costs  of  tourist  safari  hunting  are  also  very  low.  It 
takes  far  less  hunters  than  it  does  tourists  to  bring  in  the  same  amount  of  dollars,  so 
the  impact  on  the  enviraunrait  is  much  less.  On  the  biological  side,  hunting  is 
highly  regulated,  very  few  animals  are  taken,  and  the  animals  taken,  being  males, 
represent  a  genetic  surplus.  So  it  is  quite  possible  to  continue  hunting  of  virtually 
all  species  without  reducing  the  ovoall  populations  of  animals.  In  fact  in  some 
cases,  eliminating  the  aggressive  old  male  animals  from  the  population  ofien 
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stimulates  the  growth  of  populations  by  letting  more  fertile  younger  males 
participate  in  the  breeding. 

The  result  of  tourist  safari  hunting  is  the  provisions  of  significant  economic  gains 
without  a  reduction  in  the  biological  capital. 

One  of  our  concerns,  in  fact,  is  that  the  rationale  of  the  U.S.  court  cases  that  have 
effectively  denied  the  use  of  hunting  as  a  conservation  tool  for  species  such  as  the 
wolf  and  the  grizzly  bear  may  be  applied  to  foreign  species  as  well.  We  are  now 
seeing  pressure  on  the  Administration  from  protectionist  organizations  to  apply 
those  decisions  to  the  importation  of  hunting  trophies  of  threatened  species.  Thus 
the  ESA  has  become  an  unintended  tool  for  undoing  the  policies  and  doctrine  of 
wildlife  use  that  worked  so  well  for  conservation  in  the  U.S.,  and  this  blight  is  about 
to  be  visited  even  more  broadly  on  the  conservation  programs  of  foreign  nations. 


THERE  IS  A  BETTER  WAY 

A  few  days  ago.  Secretary  of  the  Interior  Babbitt  told  this  very  panel  that  the  states 
should  be  given  a  much  larger  role  in  deciding  how  to  protect  endangered  species 
and  preserve  their  habitats.  He  suggested  that  they  be  asked  to  review  the  scientific 
information  used  for  proposing  listings  and  should  be  given  responsibility  for 
developing  species  recovery  plans  and  for  issuing  conservation  permits.  If  this  is 
appropriate  for  the  states,  is  it  not  even  more  appropriate  for  foreign  nations? 

Unlike  the  states,  the  foreign  nations  receive  no  taxpayers  dollars  for  endangered 
species  conservation.  There  are  no  federally-funded  programs  for  habitat  protection 
or  for  recovery  planning.  So  when  the  United  States  lists  a  foreign  species  under  the 
ESA  it  may  impose  a  burden,  but  it  does  nothing  at  all  to  provide  the  means  to  deal 
with  that  burden.  It  is  the  foreign  nations  that  are  expected  to  carry  the  burden.  In 
that  case,  they  should  certainly  have  the  primary  role  in  determining  how  such 
species  are  best  conserved. 
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In  fact,  such  a  policy  was  enunciated  many  years  ago  by  the  Assistant  Secretary  of 
the  Interior  for  Fish,  Wildlife  and  Parks,  but  has  been  ignored  by  the  U.S.  Fish  and 
Wildlife  Service.  At  Congressional  oversight  hearings  in  October,  1982,  the 
Assistant  Secretary  stated  the  policy  of  the  Department  of  the  Interior  in  regard  to 
species  listed  under  both  CITES  and  the  Act.  He  said  that  when  the  species 
occurred  outside  of  the  United  States,  the  Department  would  be  guided  by  the 
actions  and  determinations  of  the  Parties  to  CITES  in  regard  to  that  species. 

In  the  case  of  foreign  nations  and  the  species  which  reside  there,  it  is  much  more 
likely  that  those  nations  will  have  the  best  available  information  in  regard  to  those 
species.  They  also  have  the  responsibility  for  conserving  their  own  wildlife  and  for 
meeting  the  needs  of  their  own  people.  Even  in  our  own  country  we  learned  a  long 
time  ago  that  wildlife  conservation  is  not  simply  a  matter  of  oratory  and  filing  a  few 
lawsuits  by  extremist  organizations.  We  developed  the  brilliant  mechanism  of  the 
Pittman-Robertson/Dingell-Johnson/Wallop-Breaux  fiinds  to  assure  that  wildlife 
conservation  was  paid  for  by  the  citizens  who  cared  about  it  most  (the  sportsmen 
and  women),  and  that  the  money  went  to  the  state  fish  and  game  agencies,  where  it 
could  do  the  most  good.  We  operated  on  the  principles  of  recognizing  the  benefits 
of  wildlife  to  people  and  deriving  the  value  fi-om  it  for  conservation  long  before  that 
concept  was  called  by  the  current  term  of  "sustainable  use." 

We  propose  to  you  that  Secretary  Babbitt's  principles  be  adopted  for  foreign  species 
as  well  as  for  domestic  species. 


THE  ROLE  OF  CITES 

In  the  case  of  foreign  species,  there  is  an  additional  element  that  acts  for  the 
conservation  of  wildlife  —  the  Convention  on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES).  CITES  (pronounced  "sight-eez")  is  a 
treaty  that  came  into  effect  in  1975  and  now  has  128  nations  party  to  it.  It  is  the 
largest  and  most  comprehoisive  wildlife  conservation  treaty  in  the  world. 

The  United  States  was  a  major  supporter  of  the  development  of  CITES.  Pursuant  to 
the  Endangered  Species  Conservation  Act  of  1969,  the  U.S.  hosted  the  international 
conference  in  1973  at  which  CITES  was  negotiated  and  signed.     The  current 
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Endangered  Species  Act  contains  the  provisions  of  law  which  implement  CITES  for 
the  U.S. 

The  CITES  parties  meet  approximately  every  two  years  and,  by  agreement,  list 
species  for  which  the  regulation  of  international  trade  would  assist  in  their 
conservation.  Species  which  are  currently  in  danger  of  extinction  go  on  Appendix  I 
and  species  which  are  threatened  with  endangerment  go  on  Appendix  II.  There  is 
also  an  Appendix  III  which  allows  any  country  to  unilaterally  list  a  species  in  its 
country  for  which  international  trade  should  be  regulated  for  conservation  purposes. 

The  basic  trade  regulation  mechanisms  of  CITES  are  set  forth  clearly  in  the  treaty. 
If  a  species  is  on  Appendix  I,  it  may  not  be  traded  for  commercial  purposes.  Non- 
commercial shipments,  such  as  personal  effects,  scientific  specimens  and  hunting 
trophies,  may  be  traded,  but  permits  are  required  from  both  the  exporting  country 
and  the  importing  country.  Specific  findings  must  be  made  before  the  permits  are 
issued.  These  findings  are  to  be  made  by  conservation  authorities  designated  for 
these  purposes. 

The  exporting  country  must  find  that  the  shipment  will  not  be  to  the  detriment  of  the 
survival  of  the  species.  The  importing  country  must  find  that  the  purpose  to  which 
the  specimen  will  be  put  will  not  be  detrimental  to  the  survival  of  the  species.  If  the 
specimens  are  live,  then  there  are  fiirther  requirements. 

If  a  species  is  on  Appendix  II,  then  only  an  export  permit  is  required.  The  same 
kind  of  "non-detriment"  is  to  be  made  before  the  exporting  country  issues  its  permit. 
The  importing  counties  do  their  part  by  assuring  that  listed  species  do  not  come  into 
their  countries  without  the  proper  export  documents. 

The  CITES  parties  also  discuss  other  issues  regarding  the  implementation  of  the 
Convention.  They  are  authorized  to  issue  recommendations  to  improve  the 
effectiveness  of  the  Convention.  Any  country  may  take  "stricter  domestic 
measures"  regarding  trade  in  a  listed  species. 

It  is  interesting  to  analyze  the  mammal  species  listed  under  the  ESA  in  comparison 
to  the  listing  of  the  same  species  under  CITES.  We  reviewed  the  87  foreign  large 
mammal  species  listed  under  the  ESA  as  either  endangered  or  threatened.    The 
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listings  match  in  less  than  half  the  cases  (in  other  words,  only  42  out  of  87  times  is  a 
species  on  CITES  Appendix  I  and  Endangered  under  the  ESA,  or  is  on  CITES 
Appendix  II  and  Threatened  under  the  ESA). 

A  species  listed  on  Appendix  I  cannot  be  traded  for  commercial  purposes,  but  some 
limited  use  can  be  allowed  in  the  form  of  hunting  trophies  or  other  non-commercial 
uses,  provided  it  is  legal  in  the  country  of  origin  and  the  requisite  CITES  findings 
are  made  and  permits  issued.  But  if  the  same  species  is  listed  as  Endangered,  then 
the  allowable  uses  are,  at  least  under  current  U.S.  policy,  much  more  limited.  So 
there  is  a  serious  consequence  from  this  mis-match  in  listings. 

In  addition,  the  CITES  countries,  which  have  better  access  to  information  and  which 
allow  discussion  of  issues  between  the  country  in  which  the  wildlife  occurs  and 
other  countries,  allow  more  uses  of  wildlife  than  the  United  States  does.  For 
example,  after  reviewing  the  scientific  information  about  the  conservation  of 
cheetah,  an  Appendix  I  species,  the  CITES  parties  agreed  that  a  limited  amount  of 
export  of  hunting  trophies  would  generate  funds  that  would  benefit  cheetah 
conservation.  A  record  of  their  discussions  is  attached.  The  parties  authorized  an 
export  quota  from  Namibia,  Botswana  and  Zimbabwe. 

But  the  cheetah  is  listed  under  the  ESA  as  endangered.  So  despite  the  decision  of 
the  CITES  parties,  die  U.S.  refused  to  issue  permits  for  cheetah  trophy  imports, 
arguing  that  the  "enhancement"  standard  of  Section  10  of  the  ESA  had  not  been 
met.  I  have  attached  a  copy  of  a  letter  in  which  they  state  this.  I  have  also  been  told 
personally,  by  U.S.  officials,  that  it  was  their  policy  that  there  is  never  a  case  in 
which  the  hunting  of  a  wild  (non-ranched)  specimen  of  an  endangered  species  could 
enhance  the  survival  of  the  species.  Thus  the  U.S.  has  set  itself  up  as  the  uhimate 
authority  on  the  conservation  of  cheetahs,  in  opposition  to  knowledge  and  proven 
practice  in  three  African  countries  and  in  opposition  to  the  collective  judgment  of 
the  CITES  parties. 

The  situation  so  angered  the  country  of  Namibia  that  it  introduced  a  resolution  at  the 
last  CITES  meeting  (in  Fort  Lauderdale  last  November)  calling  on  all  countries  to 
honor  export  quotas  set  by  CITES.  The  resolution  was  adopted  unanimously.  I 
have  attached  a  copy  of  the  proposal,  which  includes  an  eloquent  statement  by 
Namibia  about  how  some  countries  (read  "U.S.")  were  abusing  their  power  to  close 
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their  borders  to  imports  that  benefited  conservation.  I  have  also  attached  a  copy  of 
the  final  resolution. 

The  amazing  thing  is  that  despite  this  resolution,  the  U.S.  is  still  not  issuing  cheetah 
import  permits.  I  know,  because  I  filed  an  application  for  one  myself,  as  a  test  case. 


OTHER  EXAMPLES  OF  PROBLEMS 

Presented  below  in  outline  form  is  a  summary  of  examples  of  other  specific 
problems  that  we  at  SCI  are  directly  familiar  with.  We  have  voluminous 
documentation  to  back  up  each  of  these  instances  and  would  be  glad  to  provide  it 
for  the  Committee. 

-  Nile  crocodile:  Species  downlisted  by  CITES  in  many  countries  but  the 
U.S.  has  been  extremely  delinquent  in  changing  U.S.  rules  to  allow 
importation. 

-  Black-faced  Impala  in  Namibia:  Species  taken  on  game  ranches  where 
income  fi-om  hunting  provides  incentives  to  maintain  wildlife  habitat,  but 
because  there  are  wild  populations  in  Angola,  the  U.S.  will  not  authorizing 
importation. 

-  Leopard  in  Mozambique:  Despite  CITES-approved  quotas  for  exports, 
U.S.  will  not  allow  importation. 

-  Elephant  ~  Ethiopia:  U.S.  refijsed  to  permit  importation  of  hunting 
trophies,  insisting  on  expensive  and  imnecessary  studies  and  development  of 
programs  to  meet  ESA  "enhancement"standard  by  this  desperately  poor 
coimtry  without  providing  (or  assisting  in  acquiring)  the  funds  to  do  the  work. 

-  Elephant  ~  Cameroon:  After  initial  approval  of  two  permits,  the  U.S.  has 
suspended  the  approval  of  imports  pending  the  development  of  programs  to 
show  "enhancement"  of  the  survival  of  the  species. 
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-  Elephant  ~  Tanzania:  For  several  years  the  U.S.  denied  approval  for 
importation  of  hunting  trophies  despite  the  importance  of  that  program  in 
providing  funds  for  the  country's  wildlife  conservation  program. 

-  Argali  —  China:  The  U.S.  ignored  a  plea  from  the  Chinese  wildlife 
authorities  to  support  a  limited  hunting  program  that  was  the  main  source  of 
funding  for  provincial  wildlife  management;  the  argali  was  listed  as 
endangered  on  a  "precautionary"  basis,  importations  ceased  and  the  hunting 
program  collapsed. 

-  Hunting  in  CIS:  U.S.  officials  cabled  to  a  former  Soviet  country  suggesting 
that  species  were  endangered  and  hunting  programs  be  closed;  the  actions 
appeared  to  be  ideologically  motivated. 


(Attachments  to  statement  were  placed  in  the  hearing  record 
files  of  the  Committee.) 
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STATEMENT  OF  HODSTON  SAFARI  CLUB 

IN  FAVOR  OF  REFORM  OF  THE  FOREIGN  ASPECTS 

OF  THE  ESA 

The  Endangered  Species  Act  needs  to  be  amended  and  incentives 
Duilt.  into  it.  To  this  point  in  ■cime,  it  has  been  a  disincentive.  It 
obstructs  range  nations'  choice  of  conservation  programs.  Tourist 
hunting  is  a  conservation  measure  of  choice  that  generates  revenue, 
gives  the  wildlife  legitimate  value  in  remote  locations  outside  of 
protected  areas,  while  it  is  low  in  risk  and  volume.  Tourist  hunting 
is  a  very  important  conservation  tool  that  we  deprive  the  range  na- 
tions of  when  we  list  their  species  and  interfere  with  trophy  imports. 

A  few  examples  of  many  may  demonstrate  the  problems.  Agency 
personnel  in  the  U.S.  Fish  and  Wildlife  Service  shut  down  the  importa- 
tion of  elephant  trophies  taken  by  tourist  hunters  in  Tanzania  that 
were  taken  on  a  CITES  quota.  The  quota  was  only  50  elephants  a  year, 
out  of  a  population  ofiover  50,000  elephants.  Nevertheless,  the 
agency  personnel  stopped  the  importation  of  those  trophies.  Those 
hunts  were  generating  approximately  $60,000.00  ($60,000  X  50).  In  the 
two  years  it  was  closed,  i.e. .  trophy  imports  were  not  allowed,  the 
country  lost  $6  million  dollars,  1990  and  1991.  Countries  with  very 
stable  elephant  populations,  like  the  Republic  of  South  Africa  and 
Namibia,  suffered  identical  losses  at  the  the  same  time. 

Nile  crocodile  in  the  African  countries  have  been  downlisted  on 
CITES.  There  has  been  a  quota  set,  but  the  USF&WS  has  taken  years  to 
permit  simple  trophy  imports. 

The  cheetah  is  another  example.  The  cheetah  has  never  been 
thought  to  be  endangered  in  Namibia,  and  at  the  8th  conference  of  the 
parties  of  CITES,  the  world  conservation  community  agreed  upon  a  quota 
for  the  cheetah,  because  it  would  give  it  regulated  value.  Everyone 
was  in  agreement  that  thousands  of  cheetah  had  been  shot  on  private 
land  because  it  was  a  varmint,  and  that  it  would  be  much  better  served 
to  be  treated  as  a  game  animal  and  given  value  as  such,  much  like  the 
leopard  had  been  done  a  decade  before.  That  effort  has  been  frustrat- 
ed because  the  USF&WS  has  not  permitted  the  importation  of  a  single 
cheetah  in  three  and  one-half  years. 
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Another  example  is  the  leopard.  Leopards  were  shot  as 
varmints  until  the  sporT  hunting  community  was  able  to  persuade 
(thru  a  law  suit)  the  U.S.  authorities  to  downlist  it  to 
"threatened"  to  allow  the  importation  of  trophies,  and  now  it  has 
come  back  perhaps  as  many  as  a  million  in  Africa.  A  leopard  is 
much  more  valuable  as  a  conservation  tool  than  might  be  understood. 
It  is  more  than  a  $2,500  license.  It  is  a  minimum  of  fourteen 
days,  and  each  bait  has  to  be  paid  for,  v/hich  can  be  $10,000-15,000 
of  animals  that  would  otherwise  be  surplus.  It  is  a  very  inportant 
backbone,  or  core,  species,  to  the  safari  industry.  It  is  one  of 
the  "Big  Five".  It  has  never  been  threatened  by  tourist  hunting, 
and  no  one  has  ever  represented  that  it  was. 

Unfortunately,  the  USF&WS ,  despite  years  of  effort  by  the 
hunting  community,  still  will  not  allow  the  importation  of  leopards 
from  Mozambique,  although  leopards  are  within  the  CITES  quota 
created  by  the  world  conservation  community.  Mozambique,  as  a 
consequence,  cannot  be  competitive  with  surrounding  countries. 
That  is,  it  can't  have  a  safari  industry,  and  all  the  benefits  that 
go  with  a  safari  industry.  Tourist  safari  hunting  is  a  special, 
exceptional  category  of  sustainable  use.  It  is  a  fundamental  tool 
of  these  range  nations  and  there  is  little  else  available  to 
replace  it.  We  must  stop  interfering  with  the  use  of  fundamental 
basic  conservation  tools. 

These  are  just  a  few"  examples  of  why  the  Endangered  Species 
Act  has  caused  range  nations  tens  of  millions  of  dollars  in  loss  of 
revenue  as  well  as  burdened  them  with  additional  costs. 

The  Houston  Safari  Club  is  an  independent  organization  of 
sportsmen  who  since  its  inception  in  1972  has  been  involved  in  the 
conservation  of  wildlife  and  the  protection  of  hunters'  rights. 
More  than  a  million  dollars  has  been  funded  by  the  Houston  Safari 
Club  on  projects  worldwide.  We  are  thankful  for  this  opportunity 
to  express  our  views  and  remain  at  your  service  if  you  desire  more 
information. 


For  the  Organization 
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DALLAS  SAFARI  CLUB 


July  14,  1995 


STATEMENT  OF  THE  DALLAS  SAFARI  CLUB 

IN  FAVOR  OF  REFORM  OF  THE  FOREIGN  ASPECTS 

OF  THE  FEDERAL  ENDANGERED  SPECIES  ACT 


The  Dallas  Safari  Club  and  its  affiliates,  have  been    long  term  supporters  of  wildlife 
conservation  efforts  for  nearly  20  years.    We  have  enjoyed  a  fine  tradition  of  providing 
hundreds  of  thousands  of  dollars  in  grant  funding  to  many  worthwhile  conservation  efforts 
and  outdoor  educational  programs.   This  organization  has  been  a  staunch  supporter  of  the 
efforts  made  by  State  and  Federal  Officers  in  their  endeavor  to  protect  our  natural  resources, 
however,  we  are  concerned  over  the  frequent  misapplication  of  the  current  Federal 
Endangered  Species  Act  legislation.    It  is  because  of  these  concerns  that  we  feel  the  need  to 
reform  the  Federal    Endangered  Species  Act,  primarily  the  foreign  aspects  of  such. 

The  United  States  should  promote  international  applications  of  the  "Sustainable  Use"  concept 
for  wildlife  management  around  the  world.   Many  developing  nations  must  be  allowed  to 
realize  the  value  of  the  sustainable  use  of  their  wildlife  as  a  renewable  resource.   We  must 
make  a  commitment  to  allow  the  exporting  countries  to  realize  this  value  of  their  wildlife, 
as  a  preferred  conservation  mechanism. 

Restricted  quota  based  sport  hunting  not  only  provides  an  economic  incentive  for  the  local 
peoples  directly  involved,  it  also  provides  much  needed  income  for  the  range  state 
governments  to  finance  ongoing  conservation  programs.    These  restricted  tourist  hunting 
quotas  established  by  the  Convention  on  International  Trade  in  Endangered  Species  of  Fauna 
and  Flora,  (CITES),  of  which  our  country  is  an  active  participant,  should  be  accepted  as  the 
scientific  standard  in  allowing  importation.   Certain  species,  for  which  there  already  exist 
CITES  export  quotas,  are  being  denied  import  permits  by  our  Fish  &  Wildlife  Service  under 
the  curtent  legislation.    The  grounds  for  denial  usually  arise  from  demands  for  often 
un-meetable  studies  and  standards  to  be  established  by  the  individual  requesting  an 
importation  permit  prior  to  entry.    Many  of  these  species  were  legally  harvested  in  countries 
where  the  species  remains  numerous  and  sport  hunting  quotas  have  been  scientifically 
established  through  their  CITES  participation.    Allowing  the  importing  country  to  question  the 
scientific  authority  over  matters  concerning  the  potential  detriment  of  hunting  and  trophy 
export,  severely  limits  the  exporting  country  from  developing  sound  wildlife  management  as  a 
renewable  resource,  and  only  undermines  any  serious  efforts  to  preserve  the  very  species  most 
at  risk. 
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The  Dallas  Safari  Club  respectfully  requests  that  Congress  amend  the  Federal  Endangered 
Species  Act  to  call  for  the  legal  importation  of  species  for  which  quotas  have  been  established 
by  the  CITES  Conference  of  the  Parties.   These  various  quota  mechanisms  developed  by  the 
124  member  countries  represent  the  most  effective  means  of  achieving  conservation  of  the 
species  in  their  home  ranges. 

We  appreciate  this  opportunity  to  address  this  most  important  matter,  and  look  forward  to  the 
refocusing  of  our  policies,  through  proper  and  necessary  reform  of  the  Federal  Endangered 
Species  Act,  into  a  more  reasonable  posture,  which  not  only  recognizes  the  authorities  in 
which  that  control  should  rest,  but  also  truly  advances  world-wide  wildlife  conservation 
efforts. 


Dale  S.  Bilhartz  /  ^^ 

President  -  Dallas  Safari  lSiub__^ 
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COMMITTEE  ON  RESOURCES 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
October  5,  1995 

Concerning 

THE  ENDANGERED  SPECIES  CONSERVATION 

AND 

MANAGEMENT  ACT  OF  1995  (H.R.  2275) 
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On  behalf  of  its  one-half  million  members,  the  Sierra  Club 
appreciates  this  opportunity  to  submit  written  testimony  for  the 
record  of  this  hearing.  The  Sierra  Club  vigorously  supports  a 
strong  and  vibrant  federal  Endangered  Species  Act  and  related  laws 
that  protect  and  conserve  imperiled  wildlife,  plants  and  natural 
ecosystems.  This  Statement  addresses  the  Sierra  Club's  views  on 
reauthorization  of  the  Endangered  Species  Act  and,  in  particular, 
H.R.  2275,  the  "Endangered  Species  Conservation  and  Management  Act 
of  1995." 

First,  this  statement  discusses  the  importance  of  the 
Endangered  Species  Act  in  confronting  our  challenge  to  preserve 
biological  diversity,  a  critical  component  of  our  nation's  natural 
heritage.  Next,  it  reviews  the  Endangered  Species  Act's  record  of 
success,  followed  by  a  summary  of  some  of  the  disturbingly 
irresponsible  provisions  contained  in  H.R.  2275.  Finally,  this 
statement  concludes  by  suggesting  some  responsible  and  constructive 
measures  which  could  increase  the  effectiveness  of  the  current  law. 

THE  CHALLENGE  FOR  THE  ENDANGERED  SPECIES  ACT  n 

After  25  years  of  commitment  to  environmental  protection,  new 
or  reemerging  crises  are  arising  as  the  future  of  our  nations 's 
environmental  laws  are  debated.  Some  of  the  mistakes  made  today 
may  be  corrected  in  decades  to  come,  but  the  loss  of  species  to 
extinction  is  absolutely  irreversible.  Right  now,  we  humans  are 
fortunate  to  share  the  earth  with  a  variety  of  living  organisms, 
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estimated  between  10  million  to  100  million  species.  With  the 
demise  of  each  species,  we  lose  a  part  of  the  Earth's  biological 
diversity.  The  loss  of  biological  diversity  represents  not  only  a 
moral  and  ethical  tragedy  of  unprecedented  proportions  involving 
natural  systems  which  evolved  over  millions  of  years,  it 
constitutes  the  loss  of  a  priceless  resource  largely  untapped  and 
little  understood  by  humankind,  yet  integral  to  our  very  survival. 
House  Speadcer  Newt  Gingrich  has  recognized  that  "[dliversity  of 
life  is  critical  to  our  planet's  survival." 

Yet,  we  are  faced  with  the  greatest  rate  of  species  extinction 
since  the  disappearance  of  the  dinosaurs.  The  recent  study  by  the 
National  Academy  of  Sciences'  National  Research  Council  (hereafter, 
NRC  Report)  reported  to  Congress  that  "species  extinctions  have 
occurred  since  life  has  been  on  earth,  but  human  activities  are 
causing  the  loss  of  biological  diversity  at  an  accelerating  rate. 
The  current  rate  of  extinctions  is  eimong  the  highest  in  the  entire 
fossil  record,  and  many  scientists  consider  it  to  have  reached 
crisis  proportions."  By  the  year  2020,  scientists  estimate  we  may 
have  lost  as  much  as  20%  of  the  world's  biological  diversity .> 

Thus,  to  paraphrase  the  comments  of  renowned  biologist  Norman 
Myers,  the  exceptional  challenge  confronting  this  generation  of 
humans  is  to  stem  the  rising  tide  of  species  extinctions.  No 
generation  in  the  future  will  ever  face  a  similar  challenge.  If  we 
fail  to  come  to  grips  with  the  task,  the  damage  will  have  been  done 
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and  there  will  be  no  second  try.  If  we  get  on  with  the  job, 
generations  of  the  future  will  look  back  upon  us  as  champions  of 
the  human  condition.  That  is  the  spirit  that  must  prevail  during 
the  current  debate  over  reauthorization  of  the  Endangered  Species 
Act.   We  must  embrace  this  historic  challenge. 

A  RECORD  OF  SUCCESS  FOR  THE  ENDANGERED  SPECIES  ACT 

By  passing  the  Endangered  Species  Act  in  1973,  Congress 
declared  that  this  "irreplaceable  loss  to  esthetics,  science, 
ecology  and  natural  heritage"  must  be  reversed.  As  a  result  of 
that  historic  decision  to  stem  the  tide  of  accelerating  loss  of 
biological  diversity,  the  Endangered  Species  Act  has  amassed  a 
remarkable  success  record.  Examples  of  species  rescued  from  the 
brink  of  extinction  exist  in  every  state  of  the  nation.  Notable 
examples  include  the  gray  whale  off  the  Pacific  coast;  the  Atlantic 
Coast,  Florida  and  Alabama  populations  of  the  brown  pelican;  the 
black-footed  ferret  in  Wyoming,  Montana  and  South  Dakota;  the 
Peter's  Mountain  mallow,  a  plant  found  only  at  one  spot  on  earth  in 
southwest  Virginia;  the  greenback  cutthroat  trout  in  15  Rocky 
Mountain  states;  and  the  American  bald  eagle,  our  nation's  symbol, 
has  increased  dramatically  in  40  states  and  has  been  removed  from 
the  list  of  endangered  species. 

In  addition  to  the  intrinsic  values  possessed  by  all  living 
organisms  and  their  natural  ecosystems  which  cannot  be  measured  in 
human  economic  or  utilitarian  terms,  some  vanishing  species  and 
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their  habitat  can  be  of  untold  value  to  humans.  The  Pacific  Yew  of 
the  Northwest's  endangered  ancient  forests  and  certain  soft  corals 
near  Hawaii  supply  promising  treatments  for  cancer.  Skin  compounds 
of  vanishing  frogs  are  potent  antibiotics.  The  rosy  periwinkle 
provides  a  drug  effective  against  leukemia.  Half  of  all  drug 
prescriptions  written  in  the  United  States  contain  a  drug  of 
natural  origin-  Even  common  drugs  such  as  aspirin  and  digitalis 
are  derived  from  natural  sources.  The  role  of  the  Endangered 
Species  Act  in  saving  these  species  or  others  that,  may  in  the 
future  provide  important  medicines  should  not  be  underestimated. 

Perhaps  most  importantly,  the  Endangered  Species  Act  has 
served  as  an  eeurly  warning  when  something  is  amiss  in  the 
ecological  systems  that  wildlife  as  well  as  humans  depend  upon. 
The  consequence  of  ignoring  the  Endangered  Species  Act's  function 
as  the  proverbial  "canatry  in  the  coal  mine"  can  be  economically 
devastating.  Habitat  loss  is  imperiling  numerous  fish  species,  a 
crucial  food  source  and  mainstay  of  many  regional  economies.  In 
the  Pacific  Northwest,  commercial  and  sport  fisheries  for  salmon, 
steelhead  and  trout  provide  60,000  jobs  and  contribute 
approximately  $1  billion  in  personal  income  to  the  region. 
Already,  however,  more  than  100  native  runs  of  salmon  and  steelhead 
have  been  lost  and  hundreds  more  are  at  risk.  Their  loss  is  not 
the  loss  of  eui  amenity,  but  rather  a  sign  of  the  ailing  health  of 
the  natxiral  system  on  which  people's  physical,  cultural  and 
economic  life  depends. 
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The  record  of  the  Endangered  Species  Act  clearly  shows  that 
the  law  originally  enacted  by  Congress,  and  subsequently  amended, 
established  a  simple,  successful  formula:  the  law  recognizes  the 
array  of  reasons  for  conserving  biological  diversity  and  protects 
species  and  their  habitat;  species  are  listed  according  to  purely 
biological  evidence;  in  attempting  to  reach  the  science-based  goal 
of  recovery,  the  law  goes  to  lengths  to  balance  the  means  used  with 
immediate  human  needs;  and,  in  cases  of  uncertainty,  it  gives  the 
benefit  of  the  doubt,  in  a  reasonable  measure,  to  the  species 
clinging  to  survival.  The  successes,  though  substantial,  were 
achieved  despite  underfunding,  understaf f ing,  and  undermining  of 
the  Act.  Imagine  the  improvements  in  species  recovery  if  such 
obstacles  had  not  been  placed  in  the  way.  While  there  is  room  for 
improvements,  this  should  be  accomplished  by  rational  fine-tuning, 
not  a  whole-sale  trashing  of  a  tested  and  valid  formula. 

H.R.  2275  WOULD  DISMANTLE  THE  ENDANGERED  SPECIES  ACT 

H.R.  2275  dismisses  a  reasoned  approach,  and,  based  on  a 
warped  set  of  priorities,  systematically  dismantles  the  existing 
law.  Throughout,  H.R.  2275  is  afflicted  with  new  provisions  that 
place  politics  over  science,  replace  habitat  protections  with 
increased  risk  of  extinction,  jeopardize  foreign  species  instead  of 
shouldering  responsibilities  internationally,  create  gridlock 
instead  of  effective  incentives,  and  favor  special  economic 
interests  and  foreign  lobbyists  over  future  generations. 
H.R.  2275,  if  enacted,  would  do  nothing  less  than  abort  over  twenty 
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years  of  progress  made  under  the  Endangered  Species  Act.  The 
discussion  below  is  far  short  of  an  exhaustive  list  of  the  flaws  to 
be  found  in  this  overreaching  proposal,  but  effort  is  made  to  touch 
on  the  most  egregious  problem  areas. 

The  Stated  Purposes  of  the  Act 

The  statement  of  findings,  purposes  and  policy  set  forth  in 
the  original  Endangered  Species  Act  reflect  an  enlightened 
understanding  of  the  value  of  protecting  our  natural  ecosystems  and 
the  many  benefits  conferred  by  preserving  biological  diversity. 

H.R.  2275,  on  the  other  hand,  starts  off  by  effectively 
repealing  the  original  intent  of  the  Act.  Playing  to  the  anecdotal 
and  emotional  fever  fueling  the  current  controversy  over  endangered 
species  protection,  the  bill  would  deny  the  scientific  fact  that 
untempered  development  —  characterized  by  habitat  destruction  — 
is  a  cause  of  species  extinction.  Instead,  this  ecological  crisis 
is  bleuned  on  "inadequate  conservation  practices  and  natural 
processes. " 

The  bill  further  denies  that  the  consideration  of  economic 
impacts  and  property  use  are  already  built  into  the  current  law. 
Instead,  it  rewrites  the  findings,  purposes  and  policy  such  that  it 
illogically  skews  the  focus  of  the  Endangered  Species  Act  away  from 
the  very  challenge  it  is  intended  to  confront. 
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The  Listing  Process 

The  biologically-based  determination  to  list  an  imperiled 
species  as  "endangered"  or  "threatened"  is  the  key  element  which 
triggers  the  Endangered  Species  Act's  umbrella  of  protections. 
Title  III  of  H.R.  2275  forces  upon  the  listing  process  burdensome 
substantive  and  procedural  hurdles.  At  the  same  time,  it  severely 
restricts  our  ability  to  protect  species  through  emergency 
listings.  The  potential  for  gridlock  is  raised  further  by  new 
enormously  broad  and  expensive  notice  and  consultation 
requirements,  which  could  cost  the  federal  treasury  exorbitant 
amounts  in  postage  alone.  Regardless  of  whether  there  is  any 
scientific  dispute,  the  bill  mandates  new  peer  review  requirements 
for  any  listing,  critical  habitat  designation  or  revision,  or 
jeopardy  determination.  This  new  peer  review  process  also  creates 
great  potential  for  financial  conflicts  of  interest. 

The  Definition  of  "Species" 

H.R.  2275  finds  other  ways  to  make  it  difficult  for  species  in 
danger  to  be  listed.  For  instance,  the  bill  ignores,  in  fact 
repudiates,  sound  science  by  discontinuing  protections  for  distinct 
populations  —  species  that  are  not  endangered  throughout  their 
entire  world  range.  The  National  Academy  of  Sciences,  through  its 
NRC  Report  to  Congress,  emphasized  the  biological  importance  of 
protecting  such  "distinct  populations." 

Instead,   H.R.   2275  requires  a  special  act  of  Congress 
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designating  such  species  populations  to  be  of  "national 
significance,"  a  politically-charged  term  the  bill  leaves 
undefined.  Imagine  the  fate  of  some  of  our  most  imperiled  species 
if  H.R.  2275  had  been  part  of  the  original  Endangered  Species  Act. 
While  Congress  might  have  been  easily  persuaded  to  make  such  a 
special  designation  for  the  bald  eagle,  the  fate  of  imperiled 
population  of  the  grizzly  bear,  gray  wolf,  or  Pacific  Northwest 
salmon  runs  would  have  been  far  less  certain.  But  these  species 
populations  are  not  safe  under  this  bill  even  now.  H.R.  2275 
reaches  back  retroactively  and  requires  automatic  delisting  of  all 
currently  listed  distinct  populations,  unless  Congress  intervenes. 

The  Recovery  Goal 

Since  its  inception,  the  ultimate  goal  of  the  Endangered 
Species  Act  has  been  "recovery,"  or  the  restoration  of  listed 
species  to  population  levels  at  which  they  are  no  longer  in  danger 
of  extinction  and  in  need  of  the  Act's  protections.  H.R.  2275 's 
abandonment  of  this  critical  element  of  the  Act's  effectiveness  is 
profoundly  objectionable. 

Title  V  of  the  bill  installs  a  complex  bureaucratic  process  by 
which  the  Secretary  of  the  Interior  is  required  to  select  a 
"conservation  objective"  for  each  listed  species.  In  the  end,  this 
bill  gives  the  Secretary  the  authority  to  arbitrarily  reject 
recovery  as  the  goal  and  choose  a  lower  "conservation  objective," 
even  one  that  does  nothing  but  prohibit  the  direct  killing  of 
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individual  specimens  of  the  listed  species.  Because  intentional 
killing  is  rarely  the  main  threat  to  endangered  or  threatened 
species  (habitat  destruction  is  the  primary  threat  for  most  listed 
species) ,  this  provision  would  allow  the  Secretary  to  play  God, 
empowering  the  Secretary  with  the  discretion  to  allow  a  species  to 
go  extinct. 

H.R.  2275  requires  the  Secretary  to  "recognize  to  the  maximum 
extent  practicable"  captive  breeding  as  a  means  of  protecting  and 
conserving  listed  species.  This  emphasis  on  captive  breeding 
ignores  the  NRC  Report  which  concludes  that  captive  breeding  is  not 
a  substitute  for  conservation  measures  which  address  the  threats  to 
species  in  the  wild  (e.g.  habitat  destruction) .  Moreover,  a 
recovery  focus  on  captive  breeding  facilities  is  antithical  to  our 
nation's  proud  heritage  of  protecting  our  wild  and  natural  systems 
(e.g.,  our  National  Parks,  Wilderness  areas,  and  Wild  &  Scenic 
Rivers) .  Captive  breeding  should  be  a  last  resort  and  supplement 
to  maintaining  wild  populations. 

Habitat  Protection  ^ 

Species  and  their  habitats  are  inextricably  linked;  they  are 
but  elements  of  a  single  ecological  system.  The  Endangered  Species 
Act  encapsulates  part  of  this  wisdom  in  its  explicit  statement  of 
purpose  "to  conserve  the  ecosystems  upon  which  threatened  and 
endangered  species  depend."  In  fact,  since  the  first  federal 
endangered  species  legislation.  Congress  has  recognized  the  role  of 
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conserving  habitat.  Over  time,  the  legislative  focus  has  evolved 
from  regulating  primarily  the  harvest  and  trade  in  species  to 
greater  emphasis  on  habitat.  As  the  NRC  Report  explains,  "[a]s  our 
experience  with  endangerment  and  recovery  has  increased,  habitat 
has  become  the  central  ingredient,  and  the  ESA,  in  emphasizing 
habitat,  reflects  the  current  understanding  of  the  crucial  role 
habitat  plays  for  species."  In  short,  there  is  no  scientific 
question  that  habitat  protection  is  essential  to  conserving  and 
recovering  endangered  and  threatened  species. 

Nevertheless,  at  every  turn,  H.R.  2275  rashly  eviscerates  the 
existing  law's  protections  of  habitat.  Most  notably,  in  Title  II 
the  bill  defines  prohibited  "harm"  as  only  direct  actions  that 
actually  kill  or  injure  an  individual  member  of  a  listed  species. 
This  definitional  change  overturns  the  U.S.  Supreme  Court's  recent 
Sweet  Home  decision,  thus  lifting  any  restrictions  against  habitat 
modification  or  any  other  indirect  action  affecting  listed  species. 

As  a  consequence  of  the  redefinition  of  "harm,"  most  of  the 
Endangered  Species  Act's  ability  to  protect  habitat,  particularly 
on  non-federal  lands  would  be  lost.  Unfortunately,  the  biological 
and  physical  requirements  of  endangered  or  threatened  species  do 
not  vary  according  to  the  ownership  of  the  habitats  they  occupy. 
In  fact,  fifty  percent  of  occurrences  of  listed  species  are  on 
private  lands. 
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H.R.  2275  continues  its  attack  on  habitat  protection  by  its 
redefinition  of  "critical  habitat."  Currently,  the  Endangered 
Species  Act  presumes  that  critical  habitat  by  definition  should  be 
designated  as  such,  unless  it  will  not  promote  the  conservation  of 
the  species.  Title  V  of  H.R.  2275  reverses  this  presumption.  Non- 
federal lands  must  be  excluded  as  well,  unless  the  owner  gives 
written  permission  or  is  compensated.  Moreover,  the  bill's  concept 
of  "critical  habitat,"  limited  to  the  geographic  area  found  to  be 
occupied  by  a  species  at  the  time  of  listing,  flies  in  the  face  of 
all  scientific  evidence. 

Unsatisfied  with  the  elimination  of  habitat  protections  on 
non-federal  lands,  H.R.  2275  proceeds  to  undermine  protections  on 
publicly  owned  lands  as  well.  Under  Title  VI,  the  bill  calls  for 
the  creation  of  the  deceptively  named  "National  Biological 
Diversity  Reserve,"  which  pays  lip-service  to  the  need  to  protect 
our  biological  diversity,  but  in  actuality  seriously  reduces  our 
ability  to  do  so.  Of  all  our  public  lands,  the  "Reserve"  would  be 
made  up  only  of  certain  units  within  our  National  Parks,  Wildlife 
Refuges,  Wilderness  Areas,  and  Wild  and  Scenic  Rivers,  but  then 
only  if  management  for  biological  diversity  does  not  interfere  with 
other  activities  which  occur  on  them  (e.g.,  hunting,  fishing, 
grazing  or  mining).  All  other  public  lands  (e.g..  National  Forests 
and  BLM  lands)  would  be  used  to  protect  biological  diversity  only 
if  the  Secretary  makes  a  finding  that  the  biological  diversity  to 
be  protected  is  not  substantially  protected  on  any  unit  of  the 
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Reserve . 

Federal  Agencies'  Duties  to  Conserve  and  Consult 

The  Endangered  Species  Act  currently  mandates  two  important 
duties  for  all  federal  agencies  with  respect  to  endangered  and 
threatened  species.  First,  all  federal  agencies  must  utilize  their 
authorities  to  promote  listed  species  "conservation"  —  defined  to 
mean  "use  of  all  methods  and  procedures  which  are  necessary"  to 
bring  any  listed  species  to  the  point  the  Act's  protections  are  no 
longer  necessary.  Second,  all  federal  agencies  must  consult  with 
the  Secretary  to  ensure  that  no  agency  action  is  likely  to 
jeopardize  the  continued  existence  of  any  listed  species  or  destroy 
or  adversely  modify  designated  critical  habitat. 

Under  Titles  IV  and  V,  H.R.  2275  turns  these  statutory 
mandates  on  their  head.  The  bill  limits  the  responsibility  of 
federal  agencies  to  utilize  their  authorities  in  furtherance  of  the 
Act's  conservation  purpose  to  those  programs  that  are  consistent 
with  the  agencies'  "primary  missions."  Federal  agencies  would  have 
no  affirmative  mandate  other  than  to  show  that  their  activities  are 
consistent  with  an  applicable  species  conservation  plan  or 
objective. 

Likewise,  the  bill  does  several  things  to  render  the  agency 
consultation  mandate  virtually  meaningless.  It  makes  the  decision 
to  consult  discretionary  at  the  option  of  the  agency  proposing  the 
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action.  Exemptions  are  created  if  the  proposed  action  is  found  to 
be  consistent  with  a  species  conservation  plan  or  objective,  also 
a  determination  made  by  the  acting  agency  rather  than  the 
Secretary.  Destruction  or  adverse  modifications  to  critical 
habitat  would  not  trigger  consultation  unless  such  impact  would 
jeopardize  the  continued  existence  of  the  species,  which  the  bill 
defines  as  an  action  that  "significantly  diminishes  the  likelihood 
of  survival  of  the  species  by  significantly  reducing  the  numbers 
or  distribution  of  the  entire  species."  This  means  the  cumulative 
impacts  of  habitat  destruction  on  the  potential  for  species 
recovery  overall  or  on  particular  populations  could  not  be 
considered  in  determining  jeopardy.  Finally,  even  if  an  agency 
does  choose  to  consult,  severe  time  constraints  are  imposed,  and  if 
the  deadline  is  not  met,  then  by  default  the  acting  agency's  duty 
to  consult  is  deemed  satisfied. 

Prohibited  Acts 

In  addition  to  defining  "harm"  so  that  habitat  destruction 
would  no  longer  be  a  violation  (as  discussed  above) ,  Title  II  of 
H.R.  2275  sets  out  to  create  other  broad  exemptions  to  the  current 
Act's  prohibitions  and  to  debilitate  its  effective  enforcement. 

For  instance,  one  proposed  exemption,  clearly  aimed  at 
appeasing  the  oil  industry,  shrimpers  and  other  big-money 
interests,  effectively  eliminates  protections  for  endangered  and 
threatened  marine  species  other  than  fish  in  U.S.  waters  (e.g., 
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whales,  sea  turtles,  seals,  sea  lions,  manatees,  sea  otters,  and 
seabirds) . 

The  bill  makes  it  exceedingly  difficult  for  private  citizens 
to  enforce  the  Endangered  Species  Act  through  legal  action  in  the 
courts.  It  narrows  the  range  of  cases  for  which  citizen  suits 
would  be  permitted,  adds  other  substantive  and  procedural  hurdles, 
and  eliminates  the  award  of  attorney  and  expert  witness  fees, 
regardless  of  how  meritorious  the  suit. 

International  Responsibilities 

The  Endangered  Species  Act  does  not  work  to  protect  just 
species  indigenous  to  the  United  States.  Teamed  with  the  1973 
Convention  on  International  Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES) ,  the  Endangered  Species  Act  is  also  crucial 
in  preserving  dwindling  species  populations  throughout  the  world. 
CITES  places  international  controls  on  importation,  exportation  and 
international  commerce  of  imperiled  species,  and  attempts  to  reduce 
the  worldwide  demand  for  such  items.  CITES  has  been  instrumental 
in  enabling  the  U.S.  government  and  judicial  system  to  join  the 
fight  in  saving  endangered  wildlife  and  plants  around  the  world. 

H.R.  2275  is  an  affront  to  our  nation's  program  of 
responsibility  for  the  effect  our  actions  have  on  imperiled  species 
around  the  world.  The  bill  abounds  with  restrictions  on  the 
ability  of  the  U.S.  to  implement  and  enforce  the  CITES  treaty.   In 
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short,  this  bill  gives  foreign  governments  veto  power  over  U.S. 
actions  to  protect  foreign  endangered  and  threatened  species,  eases 
the  importation  of  foreign  species  by  trophy  hunters  and  exotic 
animal  breeders,  and  even  forces  the  U.S.  to  ignore  its  obligations 
under  CITES  and  to  actually  violate  the  treaty.  As  if  that  were 
not  enough,  the  bill  sets  up  a  bureaucratic  nightmare  that  wraps 
U.S.  enforcement  efforts  in  costly  red  tape. 

Just  a  few  examples  illustrate  the  scope  of  the  obstacles  put 
up  by  H.R.  2275.  Under  Title  II,  the  bill  requires  that  for  every 
rule  proposed,  the  federal  government  must  show  that  compliance 
with  the  proposed  rule  is  "reasonably  within  the  means  of  the 
.  .  •  range  nation  concerned."  Thus,  if  a  low-income,  developing 
nation  allowed  exports  to  the  United  States  of  a  species  listed 
under  CITES,  the  U.S.  could  not  refuse  its  import  —  just  because 
the  foreign  country  could  not  afford  the  scientific  studies 
necessary  to  make  the  proper  detriment  finding  required  under 
CITES. 

Another  change  would  force  the  United  States  to  grant  import 
permits  of  foreign  species,  with  no  limitations  on  quantities,  for 
purposes  such  as  trophy  hunting,  unless  the  United  States  can  prove 
that  the  detriment  resulting  from  the  taking  outweighs  the  benefit 
derived.  The  United  States  would  be  required  to  publish  for 
comment  by  the  public  and  each  affected  foreign  country  (translated 
into  the  language  of  those  countries)  any  regulation  denying  such 

PAGE  15 


477 


an  import  permit.  In  effect,  the  burden  of  proof  is  reversed 
giving  the  trophy  hunter  the  benefit  of  the  doubt,  instead  of  the 
endangered  or  threatened  species. 

Incidental  Take  Permits 

Another  deeply  troublesome  alteration  made  by  H.R.  2275 
concerns  incidental  take  permitting  requirements.  The  Endangered 
Species  Act  now  provides  that  a  permit  to  "take"  a  listed  species 
may  be  issued  only  if  such  taking  is  "incidental"  to  an  otherwise 
lawful  activity,  and  if  the  applicant  submits  a  habitat 
conservation  plan  that  meets  all  specified  statutory  and  regulatory 
requirements.  The  habitat  conservation  planning  process  currently 
in  vogue,  however,  is  prone  to  controversy;  habitat  conservation 
plans  constitute  a  compromise,  and  as  such  may  not  provide  the  best 
plan  for  protection  and  recovery  of  endangered  and  threatened 
species. 

Unfortunately,  H.R.  2275  just  undermines  the  already  imperfect 
habitat  conservation  planning  process  and  even  further  relaxes  the 
standards  for  issuing  incidental  take  permits  without  doing 
anything  to  ensure  the  long-term  sustainability  of  species  habitat. 
Under  Title  II  of  the  bill,  new  "species  conservation  plans" 
require  only  that  the  applicant  take  those  steps  that  can 
reasonably  and  economically  be  taken  to  minimize  the  impacts  on  the 
species. 
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similarly.  Title  I  of  H.R,  2275  introduces  "cooperative 
management  agreements"  for  States,  local  entities  or  non-federal 
persons  that  fall  far  short  of  providing  the  needed  level  of 
habitat  protections,  especially  in  that  no  protection  can  be 
afforded  on  private  lands  without  the  consent  of  the  owner.  Yet, 
the  bill  suspends  the  teike  prohibition  for  areas  covered  by  such  a 
cooperative  management  agreement. 

Compensation  Program 

The  Sierra  Club  heairtily  supports  private  property  rights,  a 
concept  guaranteed  by  the  U.S.  Constitution.  But  under  the  guise 
of  guarding  property,  the  "takings  compensation"  provisions  in  H.R. 
2275  hide  another  agenda:  to  dismantle  and  roll  back  another 
environmental  law  which  some  find  undesirable.  The  broadly  drawn 
provisions  in  Title  I  of  this  bill  are  irrevocably  flawed. 
Generally,  these  provisions  subvert  the  appropriations  process  and 
threaten  budgetary  limits;  invoke  illusory  diminution  of  value 
percentages,  open  the  door  to  payment  for  phantom  losses,  and 
generate  a  bureaucratic  temgle  that  only  big  companies  and  their 
lawyers  will  be  able  to  navigate.  In  short,  H.R.  2275  would  cost 
taxpayers  millions  of  dollars  worth  of  red-tape  and  compensation 
for  supposed  takings  even  where  not  constitutionally  required. 

RECOMMENDATIONS  FOR  TRUE  REFORM 

H.R.  2275  is  not  responsible  reform  of  the  Endangered  Species 
Act.   The  bill  is  not  grounded  in  sound  science,  it  does  not 
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promote  responsible  conservation  policy,  nor  does  it  improve 
implementation  of  the  Act  with  respect  to  effective  reduction  of 
short-term  "socioeconomic"  impacts.  If  enacted,  it  would  be  a 
lose-lose  result  for  the  American  people. 

That  is  not  to  say  that  the  Endangered  Species  Act  should  not 
be  improved.  Indeed,  the  Act,  and  how  it  is  implemented,  needs 
improvement  in  several  areas.  Responsible  reform  is  needed  to 
improve  the  law's  ability  to  achieve  its  intended  purpose,  both  by 
removing  factors  that  prevent  full  and  proper  implementation,  and 
by  adding  greater  incentives  for  conserving  species  and  their 
habitats. 

For  the  Endangered  Species  Act  to  ge  more  effective,  the 
Sierra  Club  advocates  that  the  following  measures  be  adopted: 

*  Ecosystem  Protection:  the  Endangered  Species  Act  should 
pursue  a  proactive,  ecosystem  approach  to  species  and  habitat 
conservation.  Existing  proactive  mandates,  such  as  Section  5  of 
the  Act,  should  be  fully  implemented.  Further  express  authority 
should  .  be  given  to  protect  endangered  ecosystems.  Proactive 
conservation  of  viable  ecosystems  and  multispecies  protection 
programs  promote  recovery  of  listed  species,  as  well  as  prevent 
declines  of  candidate  and  other  species,  including  vertebrates, 
invertebrates,  and  plants.  Properly  implemented,  an  ecosystem 
approach  can  also  reduce  uncertainty  and  thus  reduce  economic 
disruption. 
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*  Prevention;  the  Endangered  Species  Act  should  expressly 
authorize  programs  aimed  at  preventing  species  from  ever  declining 
to  the  point  where  they  need  to  be  listed  under  the  Act.  Such  a 
preventive  approach  would  be  economically  cost  effective  and 
biologically  sound,  and  designed  to  minimize  intrusions  on,  and 
costs  to,  private  landowners.  A  preventative  program  should  focus 
on  key  ecosystems  and  multispecies  protections. 

*  Recovery;  the  Endangered  Species  Act  should  set  out 
specific  timelines  for  completion  of  recovery  plans,  and  require 
that  the  recovery  plans  (i)  establish  recovery  targets  based  on  the 
best  available  science,  (ii)  identify  specific  actions  needed  to 
achieve  recovery,  and  (iii)  contain  deadlines  for  carrying  out  the 
recovery  actions. 

*  Habitat  Conservation  Plans;  The  Sierra  Club  supports 
Habitat  Conservation  Plans  that  will  prevent  species  extinctions; 
provide  long-term  habitat  protection  of  adequate  size  and  quality 
to  maintain  the  biological  diversity  of  the  area;  and  provide 
adequate  funding  and  other  resources  to  maintain,  enhance, 
restore/ rehabilitate,  «uid  monitor  the  habitat  over  time.  Habitat 
Conservation  Plans  should  be  based  on  sufficient  scientifically 
valid  biological  information;  for  this  reason,  recovery  plans 
should  be  in  place  before  a  habitat  conservation  plan  can  be 
approved.  Habitat  monitoring  should  be  required  by  federal  and 
state  agencies  to  ensure  that  the  purposes  of  the  Habitat 
Conservation  Plan  are  being  carried  out  on  an  ongoing  basis. 
Enforcement  and  severe  sanctions  should  be  maintained  to  prevent 
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degradation   of   the   habitat   area   in   violation   of   Habitat 
Conservation  Plan  goals. 

*  Plant  Protections;  the  Endangered  Species  Act  should 
extend  protections  for  endangered  and  threatened  plant  species 
beyond  federal  lands. 

*  Technical  and  Informational  Assistance;  the  Endangered 
Species  Act  should  direct  the  U.S.  Fish  and  Wildlife  Service  to 
establish  programs  to  provide  greater  information,  advice  and 
technical  assistance  to  private  landowners  attempting  to  comply 
with  the  Act. 

*  Incentives:  the  Endangered  Species  Act  should  minimize  the 
disincentives  and  create  greater  positive  incentives  to  promote 
species  and  habitat  conservation,  especially  for  smaller 
landowners.  Such  programs  should  embrace  the  elimination  of 
government  programs  that  serve  as  disincentives  to  conservation  and 
actually  promote  the  further  degradation  or  loss  of  habitat  for 
endangered  and  threatened  species.  Examples  include  below  cost 
timber  sales  and  subsidized  grazing  fees  on  public  lands  that  may 
be  better  suited  for  other  uses  such  as  conservation  areas  for 
listed  species  habitat.  \ 

Positive  incentives  should  be  offered  as  well,  including  tax 
credits  to  landowners  for  habitat  maintenance  or  improvement  on  a 
long-term  basis.  Such  tax  credit  programs  should  establish 
standards  to  set  priorities  for  which  lands  qualify.  Lands  that 
provide  for  the  conservation  of  multiple  species  or  natural 
communities  should  be  given  higher  priority  than  land  that  provides 
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limited  habitat  for  a  single  listed  species,  for  example. 

*  Deadlines:  deadlines  need  to  be  established  for  recovery 
planning,  designation  of  critical  habitat  along  with  interim 
protections,  and  for  the  development  of  a  conservation  program  as 
called  for  in  Section  5  of  the  Act. 

*  Adequate — Funding;  perhaps  most  importantly,  adequate 
funding  is  needed  for  proper  and  full  implementation  of  the  Act, 
including  listing  and  prelisting  activities,  recovery  programs, 
assistance  to  states,  habitat  acquisition,  and  technical  assistance 
to  landowners. 

CONCLUSION 

The  Endangered  Species  Act  is  but  one  of  a  number  of  important 
national  laws  that  mandate  the  conservation  of  our  natural  heritage 
and  strategic  resources.  It  does  not  and  cannot  work  alone  to  save 
America's  wildlife,  but  it  is  the  strong  and  final  word  regarding 
our  decision  to  preserve  the  riches  of  the  nation's  biological 
diversity. 

H.R.  2275  is  an  irresponsible  and  extreme  departure  fromNthis 
nation's  commitment  to  conserve  and  recover  endangered  and 
threatened  species.  The  Sierra  Club  urges  this  Committee  and  the 
House  to  oppose  this  measure,  which  in  effect  repeals  the 
fundamental  protections  afforded  by  the  Endangered  Species  Act. 
Rather,  the  lessons  learned  about  science,  politics,  and  economics, 
and  the  interplay  eunong  them,  since  the  original  Act  was  enacted 
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should  be  applied  in  fine-tuning  and  reauthorizing  a  strong 
Endangered  Species  Act. 
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SPECIES  CONSERVATION  AND  MANAGEMENT  ACT  OF  1995 

September  20,  1995 


Mr.  Chairman,  I  appreciate  the  opportunity  to  submit  this  statement  on  behalf  of  World 
Wildlife  Fund.    WWF  is  the  largest  private  conservation  organization  working  internationally  to 
protect  wildlife  and  wildlife  habitats.   We  are  currently  supporting  conservation  efforts  in  more 
than  70  countries.   WWF  has  also  worked  extensively  with  the  Convention  on  International  Trade 
in  Endangered  Species  (CITES)  since  the  treaty's  inception,  and  provides  both  technical  and 
financial  support  to  member  nations  and  their  CITES  programs. 

Questions  over  the  Endangered  Species  Act  and  its  relationship  to  CITES  and 
international  commerce  in  threatened  species  currently  loom  large.   I  would  like  to  briefly 
summarize  the  key  issues  as  WWF  sees  them. 

First,  we  appreciate  the  opportunity  to  hear  some  of  the  concerns  voiced  by  other  nations 
over  the  Endangered  Species  Act  and  U.S.  implementation  of  CITES.   WWF  recognizes  that 
•".amibia,  Zimbabwe,  and  South  Africa  in  particular  have  been  pioneers  in  wildlife  management 
and  conservation,  relying  in  part  on  wildlife  use  to  provide  important  income  in  rural  areas, 
particularly  through  controlled  sport  himting.   We  recognize  the  value  of  these  programs  and 
have  actively  supported  them.   In  looking  at  the  complex  problems  of  the  international  wildlife 
trade,  if  all  we  had  to  worry  about  was  resolving  the  issues  in  southern  Africa,  our  task  would  be 
relatively  easy.   WWF  appreciates  the  need  to  make  sure  that  effective  conservation  programs  are 
not  undermined  by  excessive  U.S.  regulation. 

But  the  international  wildlife  trade,  and  all  of  its  associated  problems  and  threats  to 
species,  is  much  broader  than  just  soudiem  Africa.    In  addressing  the  concerns  of  these  particular 
countries,  we  must  not  imdermine  the  important  conservation  benefits  the  Endangered  Species 
Act  provides  for  endangered  and  threatened  species  in  other  parts  of  the  world. 
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The  robust  market  forces  of  our  vast  economy  here  in  the  United  States,  the  largest 
wildlife  market  in  the  world,  have  wreaked  havoc  for  many  foreign  species  through  uncontrolled 
trade  in  the  recent  past,  from  large  mammals  to  exotic  birds  to  reptiles  and  other  wildlife  forms 
with  commercial  value.   We  know  how  the  wildlife  trade  works.   It  often  occurs  in  sudden 
cycles,  trends  can  change  very  quickly,  and  species  that  are  naturally  rare  or  vuhierable  to 
overexploitation  can  experience  rapid  demise.   Many  countries  in  Latin  America,  Asia,  and  parts 
of  Africa  have  enacted  very  strict  wildlife  export  laws  as  a  result  of  these  trade  threats,  many  the 
result  of  U.S.  demand. 

The  ESA's  broad  enforcement  audiority  and  commerce  restrictions  have  in  fact  helped 
many  of  these  countries  enforce  their  own  wildlife  protection  laws  by  providing  an  important 
safeguard  against  illegal  and  detrimental  trade.   The  ESA  helps  provide  the  teeth  needed  to  make 
CITES  work. 

The  law  enforcement  record  of  the  Fish  and  WildUfe  Service  shows  ample  evidence  of  the 
benefits  to  foreign  countries  of  ESA  actions  affecting  species  that  slip  through  their  own 
protection  barriers.   Recendy,  after  a  15-month  investigation,  enforcement  agents  in  New  York 
apprehended  an  individual  for  transporting  and  selling  illegally  imported  skim  from  critically 
endangered  snow  leopard,  in  violation  of  the  ESA.   Although  the  species  is  also  covered  by  the 
strictest  protection  of  CITES  and  is  prohibited  from  export  in  all  of  its  native  Asian  countries,  it 
was  the  interstate  commerce  restrictions  of  the  ESA  that  allowed  for  this  smuggling  ring  to  be 
L-okenup. 

The  Endangered  Species  Act  provides  for  trade  control  measures  that  go  beyond  CITES, 
but  this  is  explicitly  allowed  for  in  the  Convention.   It  is  in  fact  the  normal  practice  of  most 
trading  coimtries,  including  other  major  markets  like  many  European  Union  nations.   A  number 
of  countries  have  gone  well  beyond  the  mandate  of  CITES  by  prohibiting  most  wildlife  imports 
and  exports.   The  U.S.  has,  in  oiu'  view,  struck  an  appropriate  balance.   The  Endangered  Species 
Act  is  strong,  but  it  is  alsp  flexible. 

I  should  also  point  out  that  the  vast  majority  of  the  more  than  $1  billion  wildlife  trade  in 
the  United  States  is  not  subject  to  specific  restrictions  of  either  the  ESA  or  CITES;  the  trade  as  a 
whole  is  largely  unregulated.   Only  a  very  small  portion  of  the  commerce  -  less  than  5%  — 
involves  species  listed  by  the  ESA. 

The  concerns  that  have  recently  arisen  about  the  ESA's  international  provisions  relate,  in 
oiu-  view,  to  administrative  matters  associated  with  just  a  handful  of  species,  specifically  the 
African  elephant,  tiie  Nile  crocodile,  and  perhaps  one  or  two  others  —  principally  species 
important  in  sport  hunting.   Some  have  argued  that  the  ESA  has  unduly  restricted  trade  in  these 
species.   But  let's  look  at  the  facts.   U.S.  rules  are  less  strict  than  those  of  many  other  countries 
for  import  of  species  listed  under  Appendix  I  of  CITES,  the  treaty's  strictest  protection.   For 
e  cample,  we  currently  issue  import  permits  for  more  elephant  and  leopard  hunting  trophies  than 
any  other  nation  in  the  world.    Under  special  ESA  allowances,  at  least  200  elephant  trophies 
were  legally  imported  in  the  last  two  years  from  at  least  eight  African  countries,  primarily 
Zimbabwe.   A  similar  ESA  rule  for  leopard  has  allowed  at  least  600  leopard  trophies  to  be 
in^rted  in  the  last  two  years. 
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These  special  rules  demonstrate  the  Endangered  Species  Act's  flexibility.   They  allow  the 
import  of  certain  threatened  species  when  such  trade  serves  conservation  purposes,  while  at  the 
same  time  maintaining  safeguards  against  detrimental  trade.   It  is  important  to  remember  that 
wildlife  trade  control  capabilities  vary  enormously  among  countries,  and  these  differences  are  not 
always  addressed  through  the  CITES  process.   There  is  little  question  that  most  southern  African 
countries  have  effective  programs.   But  I  can  tell  you  that  the  situation  is  very  different  in  west 
and  central  Africa,  for  example,  according  to  CITES  reviews  and  infractions  reports. 

■  In  simi,  we  believe  that  die  Endangered  Species  Act  is  appropriately  flexible  to  implement 
the  requirements  of  CITES  as  well  as  to  provide  for  additional  trade  measures  where  they  are 
needed.   There  is,  in  our  view,  no  need  to  change  the  Act. 

At  the  same  time,  implementation  of  die  Endangered  Species  Act  and  its  CITES 
measures,  including  its  accommodation  of  the  conservation  needs  and  some  foreign  countries  and 
species,  could  and  should  be  improved.   This  goal  could  be  partly  achieved  in  two  ways.    First, 
we  recommend  that  the  U.S.  government  make  harmonizing  the  CITES  and  ESA  lists  a  priority, 
lO  follow  more  closely  the  international  standards  set  by  the  convention.   Second,  we  recommend 
that  the  U.S.  incorporate  broad  and  regular  consultations  with  forpign  countries  as  an  over- 
arching policy  for  all  activities  affecting  foreign  species  under  oui'  laws.   This  will  ensure  a  better 
understanding  of  the  specific  conservation  needs  of  other  countries,  especially  where  their  success 
may  partly  depend  on  access  to  U.S.  markets.   Neither  of  these  actions  require  any  changes  in 
the  Endangered  Species  Act  itself,  and  neither  would  or  should  in  any  way  diminish  the  United 
States*  ability  to  take  stricter  measures  when  conservation  calls  for  it.   They  may  require  an 
adjustment  of  priorities  at  die  Fish  and  Wildlife  Service  because  of  tight  budgets  and  staffing,  but 
we  strongly  urge  them  to  be  addressed. 

These  changes  in  implementation  would  substantially  iII^)rove  species  conservation  at 
home  and  abroad  by  strengthening  partnerships  between  the  U.S.  and  the  range  states.   The 
Endangered  Species  Conservation  and  Management  Act  of  1995  (H.R.  2275),  in  contrast,  would 
virtually  abandon  this  coimtry's  traditional  leadership  role  in  international  species  conservation. 
The  international  illegal  wildlife  trade  is  valued  at  more  than  $3  billion  -  and  that  is 
conservative.   The  United  States  must  maintain  die  authority  to  act  under  its  own  laws  to  protect 
imperiled  wildlife  from  the  ravages  of  uncontrolled  and  illegal  trade.   This  is  equally  true  for 
species  outside  die  protective  umbrella  of  CITES,  and  diose  for  which  CITES  protection  is  not 
enough,  like  die  critically  endangered  tiger.   H.R.  2275  would  imdermine  diat  authority. 

For  example,  H.R.  2275  provides  that  prohibitions  on  the  importation  of  threatened 
species  shall  not  apply  to  hunting  trophies  so  long  as  they  are  taken  in  accordance  with  the  laws 
of  the  exporting  country.   This  provision  would  prevent  the  Secretary  of  the  Interior  from 
curbing  imports  of  threatened  species  no  matter  what  his  concerns  about  the  impact  of  himting  on 
the  welfare  of  diose  species.   It  assumes  diat  because  a  country  has  a  law  regulating  the  take  and 
trade  of  a  species,  that  such  a  law  is  well  enforced  and  diat  such  activities  pose  no  harm  to  the 
species  in  question.   One  has  only  to  look  at  die  last  20  years  of  illegal  wildlife  trade  and  CITES 
infractions  to  appreciate  that  reliance  on  foreign  laws  is  not  enough  to  protect  species  at  risk;  our 
own  law  must  be  strong  as  well. 
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H.R.  2275  would  also  limit  the  time  that  the  U.S.  Fish  and  Wildlife  Service  has  to 
identify  specimens  seized  as  suspected  contraband  to  30  days.   In  a  recent  case,  FWS 
successfully  prosecuted  a  smuggler  attempting  to  bring  58  endangered  species  bones  into  this 
country.   It  took  the  Service  six  weeks  to  identify  the  bones  as  Siberian  tiger.   If  H.R  2275  had 
been  law  at  the  time,  FWS  would  have  been  forced  to  return  to  the  smuggler  his  illegal  cargo, 
and  send  him  on  his  way. 

H.R.  2275  would  abdicate  the  leadership  role  of  the  U.S.  by  requiring  the  written  consent 
of  all  relevant  foreign  governments  before  placing  a  foreign  species  on  tiie  endangered  or 
threatened  species  list,  or  promulgating  a  regulation  for  the  protection  of  a  threatened  species. 
Only  an  order  from  the  President  could  override  the  veto  of  a  foreign  government.   Imagine  if  a 
species  such  as  the  tiger  suddenly  became  endangered  today,  and  the  Secretary  had  to  urgendy 
confront  the  issue.   To  list  this  critically  endangered  animal  under  H.R.  2275  would  require  the 
permission  of  Russia,  China,  Indonesia,  Vietnam,  Laos,  Cambodia,  Burma,  Thailand,  India, 
Nepal,  Bhutan,  and  Bangladesh.   If  the  Secretary  proposed  to  downlist  or  uplist  the  argali  sheep, 
he  would  be  required  to  seek  the  consent  of  China,  Russia,  Afghanistan,  India,  Kazakhstan, 
Kyrgystan,  Mongolia,  Nepal,  Pakistan,  Tajikistan,  and  Uzbekistan.   As  mentioned  above, 
changes  in  wildlife  trade  patterns  often  occur  rapidly  as  a  result  of  shifting  market  forces,  and  it 
is  imperative  that  the  United  States  not  have  to  wait  for  permission  to  make  common  sense 
listings  of  endangered  species  under  U.S.  law. 

Finally,  H.R.  2275  creates  a  "rebuttable  presumption"  that  sport  himting  allowed  by  the 
laws  of  the  range  state  is  beneficial  to  the  conservation  of  the  species.   Thus,  if  a  range  state 
allowed  himting  of  critically  endangered  tigers,  the  ESA  would  no  longer  provide  a  flat 
prohibition  on  the  importation  of  tiger  trophies.   Rather,  the  Secretary  would  be  required  to 
promulgate  a  special  regulation,  rebutting  the  presumption,  and  submit  the  regulation  for 
comment  to  the  range  states.   While  sport  himting  can  be  a  form  of  wildlife  use  that  provides 
c  verall  conservation  benefits  to  species,  the  ability  of  countries  to  manage  such  programs 
effectively  varies  enormously.   Again,  while  we  believe  strongly  in  the  need  to  consult  with 
range  states  on  listing  and  conservation  issues,  federal  law  should  not  unnecessarily  tie  tilie 
Secretary's  hands  as  this  bill  would  do. 

WWF  is  committed  to  working  with  the  range  states.  Congress,  and  the  Administration  to 
ensure  that  this  country's  conservation  efforts  do  not  infringe  on  the  sovereignty,  economic 
opportunities,  or  conservation  efforts  of  foreign  nations.   This  can  be  accomplished,  however,  by 
measures  that  do  not  back  away  from  our  nation's  commitment  in  global  species  conservation. 

Thank  you  for  allowing  us  to  share  our  views. 
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COUaUSSION  DV  CJJUi-A  T&OPICAr. 

TO  WHOM  IT  MAY  CONCEBN 

Subject :    Impact  of  dw  US  Eadangcred  Spedes  legidation  due  to  import  rcxtrktioiu  of 
hnndng  tropliia  le^*^  obtained  abroad  by  Aaerican  sporaoiea 

II  is  appropriate  to  recall  on  this  occasioii  s.  uuuitxi  of  important  fuxs  :  Ameruaa  big  g^m*^ 
hunters  make  up  approooinatciy  5C%  of  all  hunnng  tixirists  woridwide  and  thai  harvesting  of 
hunting  trophies  is  nrgBgjhlr  in  qumtay  (a  fraction  uf  1%)  of  any  spede». 

Tbe  a  trade  «  of  legalty-obtmnBd  huntiiig  trophies  has,  since  the  very  2nd  Conference  of  the 
Parties  of  CITES  in  1979,  been  rooognized  (Res  Conf  2.1 1)  as  a  noQ-commensal  activity  to 
be  authorized  by  the  Patties.  This  Resohition  was  reinfaiced  by  COP  4  in  1983  (Res.  Goaf. 
4.13).  r^Bfdiiig  panic«iariy  toepard  trophies  and  lecoidimied  by  following  COPs  (Res.  Coof 
5.13,  Conf.  6^,  ConC  7.7,  Coi^  8.10).  Similarty.  a  burning  trof%  quota  were  attiibuied  by 
the  Parties  for  other  Appendix  I  spedes,  such  as  the  cheetah,  as  weQ  as  for  tlie  Nile  crocodile. 

The  9th  Canfereooe  of  the  Parties  wfaidi  met  in  fort  Lauderdale,  Florida,  in  November  1994, 
the  Parties  stuified  riocnrnrnrs  Doc.  9.S0,  9  51  and  Com.  9  21  by  tbe  Government  of  Namibia 
which  insisted  on :  the  fact  that  axbiliaiy  import  ban  of  legaliy-obtained  Vntrtng  trophies 
constituted  in  ba  a  violatian  of  both  the  text  and  the  spirit  of  the  Convectioi:.  It  was  stressed 
that  these  import  bans  wen  tisuaOy  imposed  on  tbe  basis  of  sketchy  scientific  data  and  without 
the  recognized  procedure  of  coosuitation  whh  tlie  countries  of  origis. 

The  Confiaeoce,  vibidb.  was  regrotqm^  117  State  Parties  and  7  bon-Paities,  adopted  the 
proposals  of  Naaobia  v^ndi  in  £kx  retpiests  tbe  SctemtBc  Authority  of  the  importing  country 
to  merely  cbedE  with  tbe  Scientific  Audmity  of  the  country  of  origin  that  the  trophy  was 
obtained  \ee*^  tnitfaat  coontry.  An  amendment  was  introduced  aod  adopted  stating  that  the 
only  excqitioa  to:tfais  rule  could  be  made  when  scientific  or  managemeat  data  existed, 
demoQSOXting  that  the  dcdaion  of  tbe  country  c^origiii  should  in  &ct  be  challenged. 

It  was  stressed  by  exporiiug  countries  during  the  discusaioQS  hi  Fort  Lauderdale  that  the 
uiiiustified  interpratatiQo  of  Aitide  XIV  of  the  Com-eotion,  which  in  particulflr  has  been 
repeatedly  invt^ced  by  the  US  CUES  Sdenttfic  Autboriry,  had  « compromised  the 
canserttmon  programs  of  Range  States  ». 

This  reatity  has  been  stroi^ly  higUi^ed  by  lUCN  (The  World  Conservation  UnionX 
TRAFFIC  and  WWF  in  ttaeir  Juuary  199S  Report  entitled  «  Four  yean  after  the  CITES 
hoMi  iOegai  IdtBttg  cf  eUpbants,  ivory  xrade  and  stodpiUs  »  which  <r  conciudes  that  the 

j  9.  Qaai  MaUqnii.  7S0D6  PAIOS  (FSANCE) 
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imemauanal  ivory  wade  ban  has  not  halted  the  liiiegai  offtake  of  elephants.  The  comiimed 
Joss  c^  elephcants  appears  to  be  the  result  of  an  Tnability  an  the  pan  of  range  states  to  protect 
them  ».  In  &ct,  this  report  gives  dramauc  evidence  of  the  eSect  of  the  ivory  trade  ban  on  anti- 
poaching  budgets  in  the  elephant's  range  states  : 

«  smce  1988,  budgets  for  kiw  enforcement  activities  m  Zimbabwe's  wildlife  sector 

have  declined  by  almost  9096  tn  real  terms  u. 

In  Tuizsmia.    *'for  the  protected  areas  incltrded  in  ovr  analysis,    budgets  had 

declined  by  97%  smce  the  ban  came  into  efftct  ...  With  the  dechne  in  available 

funding,  illegal  falltng  has  begun  to  increase  since  J  992  :>. 

«  ZamMahas  experienced  a  96H  erosion  in  its  budget  for  capital  expenditttre  in  the 

•midlife  seaor  s>. 

AD  of  the  above  information  confirm  the  two  obrvious  fkctg  that  poadiing  can  only  be  checked 
by  anti-po aching  eSbns  and  that  these  efforts  cost  money  which,  in  reality,  can  only  be 
produced  by  wise  ase  of  the  wikflifie  resources  Lntemaiionai  aid  which  had  been  promised  to 
Aincan.  elephant  range  states  did  not  materialize  in  any  sigtaficant  way  and,  in  any  caae,  can 
never  be  considered  by  donors  as  ar.  ongoing  long  term  fuiaocmg  of  recumem  law  enforcament 
COStA. 

The  vahie  of  wildlife  sxl  the  contribution  by  spoitsmen  to  conservation  funding  are  indeed 
wdl  known  by  the:  US  Fish  and  Wilditt  Service  and  by  the  Intcmatianal  Association  of  Fish 
and  WSdIifi:  Agcoaes.  It  is  all  the  more  shoddoe  to  see  that  same  US  F&WS  apply  arbitrary 
Impon  restrictions  on  trophies  originating  in  de\'eJoping  countries  who  desperately  need  the 
income  in  order  to  cany  out  their  brave  campaigns  to  conserve  wildlife. 

cuts  fiirthennorv  recognized  at  its  mectmg  in  Kyoto  the  contribution  that  trade  can  make 
towards  conservation  of  endangered  spedes. 

It  is  for  this  reason  that  the  International  Council  for  Game  and  'Wildlife  Conservation  (CIC) 
voted  at  its  42nd  Qeoerai  Aasemhlv,  meeting  in  Monaco,  April  4  to  7,  1995,  the  two  attached 
ReconBnendations. ' 

It  is  our  sincerest  wish  that,  in  its  current  reform  of  the  Endangered  Species  legislation,  the 
United  States  wiD  flilly  take  into  account  the  benefits  of  legal  trophy  himrine  and  tr»de  in 
wildUfe  products  towards  the  ccmservaiion  of  wild  spedes  and  its  habitats,  thereby  casuring  the 
VHO  great  goals  identified  by  the  World  Summit  in  Rio  (1992),  which  are  the  conservation  of 
biodiversity  in  oonjvncticm  N^-ith  susoinable  development 


Benraod  des  CLERS 
Chaxrman 

19/D7/95 
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4:3d  GZ^TE^A.L  ASSEMBLY  OF  Tr~  C-LC. 
MONACO  -  APRIL  athyTdu  1595 

RZCOMMEVDATION 


GT.CC/RI 


IJiFORiED  cfdje  u=aacEc=s  aciouocu  07  om  nare  t=i=  115  mesrsr  CTES  Trwtr,  danng  the  reasa 
Connscac:  of  ^  Psniss  in  Fon  f  ;^T^flr^^naifi,  USA  Qscv^srtsT  1994)  cf  a  ^*^hinT  resoanizng 
luiuuiiy  ±e  i^js  of  Hsbsc  Scub  to  ft.ttcr  the  quocs  cf  Aycccix  I  speeas  mpiuved  bv  the 
Giiireic 


RSCAT.TiING ibtt this  TfrnniiiiiiHi  resonrs  ^be  basic  txxia::  ssiiidfy  ncagnssd  in ±s preamble  rrftfwr 
Cjawiinfgi  iat :  t  ptcaia  eatd  StOKr  err  and  shaitid  be  che  bes:  pvacsars  of  dtttr  awn  wtLi  SxtiMi 
andjiora  », 

NOTING  liuugvg  ^t^X,  ssss  Ande  ^CV,  peza.  I  of  tb:  Ccsivcanai  stsses  Hat  r  cszictBr  Hnnww.Ttr. 
mn  mtj  >  mcr  be  oi  is  bj  Pnmrs,  sczsb  Ptnies  uve  b«^  — '-^j  na-f/ui-ii  xe^gisdons  ^«faidx 
restnct  wi3cfi&  unvuiti  lffniii>.jy  to  rtir'r  owg  tfumr-.i:;'  zr-sizu,  "isstTv  csusd^  icvm  prejudice  to 
cscponi&g  3Ege  sssBS, 

S£CALL£<{G  tiax  pas:  Coomszcs  of  itie  Panics  iave  insisisd  c=  is  necessity  for  ''ii;i»ii'iig  «ff?T^  to 


1 1  iiiiiiirf  widi  UQ^ 
UNDERLINING  the 


tuMgffiLiiig  or  Qking  arv  r: 


ths  CITES  is  X  Ccatrscai  oa  J 


mL  X  fSuC  SQu  {Q2SC33EC  Q3USl  DQ  ^^ 


'**^' tu' lami  i^i^i' t*"  p     iijihii,mI  rrart^^r^      iminn 


EHE INTKKNATIONAL  COONOL  FOR  GAME 

AKD  WILDLIFE  CONSERVATION, 

OB  p»T>po—i  of  the  Tropiai  and  Big  Gtatt  CamndnioBs, 


UkCES  ifac  *^""'""g  QonsnsBS  of  CTT^S  to  wtr  iiiTy,  wnhis  ce  ^ssewocjc  of  dbs  j  "  ' "*  review  of 
tiis  effioinaess  cttbs  Tionr  wiudi it  is  cagytng  out,  wisdi  (.  1  .irri'i  i^piy  soefi aaktenti  iiuport 
taoB  iBUJLUoos  'III! jr.  ^iTis'f  AiV,  r"^*  L  '*"'*  cesyinz  ^jbsb  Scsbs  tiio  sQieiy  1 11' 'ifril  iwiiif 'iiii  for 
coBsnvabon  niadi  csa  (ieuv.  scm  iiuwiiHrincal  made  of  sosainaciY  "^"»;3-*<  spfsei.  ss  icssstmsd 
by  xtaB  CosBsae  of  tlis  Panis  in  ilEsaiinaon.  S  J  passed  in  Kyoto,  1991, 

ASKS  to  IDOTs  Dnecaa-  G^eai  ea  hep  ■woiee  this  coccam  in  tig  cantse  of  lUCyt  adtriwry  rote  to 

RecoDSBtadaxia 


.asi^ 


URGES  FUKIEER.tiat  this 
lum^fi'iiuni  erf  Aiiit.^n 

pSEL  Z, 


"f": 


b«  prat  OB  ds  igmda  of  tbc  escs  iiiegiiig  (lOdi  CQ^  and  vast  the 
be  ooi]r  BBBSd  by  Pnrr'~i  if  sis  ia^satdaaarvitit  Aitieia^QV, 


AWASJE  tfas  the  ^I'-nr*  mi  T-mrw  iias  bess  «t4ilyitM  for  tea  yens  &  Ra;niai3si  (Re£  2€2£/32)  isr 
i"**^  »"""■'  trade  in  ^^ud  finn>  wtuJi  efli;j  ri  weiy  cmsils  tiie  isr^or:  of  some  Ulijsa  Appeadfs  IZ 
spaetei  by  ^'"li"^  in.  pljus  x  ptocedore  vAoca  nihinrt^  insaz  ta  Appeaex  I  cestnaoos  and  Qo  an 

^^ffOCUi&X  S^B^DB^^  QSBO^Ti  VCSDl 

AWARE  FLIXliikK2»f©RE  tiat  the  Estupean  fornirnsnan  is  in  ±e  process  of  rnfm-fring  this 
Estopeas  Council  ELcsuiixiaD. 

ASKS  tfze  Hnropean  Uolan  to  '■  i^m-  T«i«r  j^-fn^wr]  »--miiqr^— ~7  m^^f  tg  implenissi  CIT^S,  do  sot 
ojuudvcss  Europe's  geaent  ebltsaoccs  cc  fi=  trade,  u  s?e=i£s:  by  Axsde  XIV,  psiz.  2  of  tfae 
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MONACO  -  APRIL  4th/7th,  1995 

RECOMMENDATION 

fifi^P^^^O  itat  31  some  Southern  Afiican  counnics,  cver-aixindaai  depbuit  populations 
must  be  culled  in  crae  to  ensure  the  long-:enn  conB«rvaiJon  of  Nadonal  Parks  and  of  their 
biodivershy, 

RECOGNIZING  hhwev^-  the  sovereign  right  of  some  range  states  to  continue  to  ben  export 
of  ekpfaam  produas 

RECAI.LING  tbatj  afl  their  7th  Conference  in  1989,  a  majority  of  States  Parties  to  CTTES 
dedded  to  impose la  geaeraSzed  ban  on  intemadonal  trade  in  aD  Afiican  t^iq^>innt  products, 
arguiDg  that  the  cicsicg  of  legitimate  trade  would  autoRtaiicaSy  result  in  bringing  iO^al  trade 
to  a  hah. 

INFORMED  of  the  finrimg^  of  the  World  ConscrvmtiQn  Uraon's  Aftican  Elephant  SpeciaJist 
Group,  pubUsbed  in  January  1995  by  lUCN,  TraSc  and  WWF,  T^iiicii  cnndiirin  that,  a&er  five 
years'  ban,  elephant  poacbing  and  illegai  ivory  trade  cocoinue  as  brfore,  damoostratjng  the 
Macy  of  the  argunxent, 

NOTING  that,  acccming  to  the  above  report,  the  predictable  sbort&S  in  revenue  of 
Conservation  Depanmeors.  reaiiting  from  the  impossibility  to  sell  govemment-owDed  ekphant 
ivory  and  skins,  has  had  the  perverse  effe«  to  force  important  reductions  in  range  States'  anti- 
poadiiag  budgets  (by  90%  in  the  case  of  ZimbabweX 

I 
Tbe  Intematioiial  ConncS  for  Game  and  WQdlife  Conservatiok, 

lat  the  snggeatian  of  tbe  i'ropieal  Ganut  Coramissiaii, 

PifiM  Ti^ATES  the  recommendatioR  nude  by  the  last  General  Assembly  of  CIC  meetir^  in 
Capetown  in  March  1994  to  tbe  CITES  Parties,  Sccrctaiiat  and  Standing  Cumiuittee. 

HIGHT.Trrtfr^  once  again  the  oiticai  imponsDce  of  enoourasiiig  sustainable  legal  trade  in 
wildKfe  products  in  order  to  pay  for  recurrent  oosts  of  anti^oaching  and  other  law- 
fTjfor^vfmfyr  anri  uriirfKft»  mjiniippn7»Trt  activities  in  tropicfil  countnes, 

RECOGNIZES  the  oecessitT  to  compensate  local  people  for  the  cost  of  conceiving  natural 
habitats  and  the  presence  of -wildlife  on  their  land  by  letting  them  bwicfii  from  the  trade  in  tids 
products. 

WELCOMES  the  ofEer  made  by  the  United  Nations  Ea?i-t«mest  Program  to  find  ways  to 
reax^toiize  oMitroEed  legal  trade  in  Afiican  elephant  products  originating  from  range  states 
where  depfaants  ans  managed  sustainabty  and  where  unworked  dephast  product  inventones 

t'liiiniiHtg  Iloui  sovensnsnt  warehouses. 

I 
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(Enngr^BBtnttal  g>pnrtBmma  iFnunbattnn 


STATEMENT  OF  THE  CONGRESSIONAL  SPORTSMEN'S  FOUNDATION 
FAVORING  REVISION  OF  THE  FOREIGN  ASPECTS  OF  THE 
ENDANGERED  SPECIES  ACT 

House  Committee  on  Resources 
September  20,  1995 

The  Congressional  Sportsmen's  Foundation  appreciates  the 
opportunity  to  express  its  views  regarding  the  effect  of  the 
Endangered  Species  Act  on  conservation  efforts  of  foreign  nations. 
We  support  selective  harvesting  of  wildlife  as  a  sound  management 
practice  and  as  an  important  revenue  source  for  management  needs. 
In  fact,  the  Pittman-Robertson  Act,  supported  with  revenue  from 
hunters,  has  been  the  cornerstone  of  healthy  and  abundant 
populations  of  game  species  throughout  the  country  since  1937. 
Legal  hunting  and  the  revenue  produced  from  it  have  kept  many  game 
species  off  the  Endangered  Species  threatened  and  endangered 
lists.   It  has  been  a  wise  and  profitable  investment  by  the 
hunting  community  to  conserve  our  valuable  game  species  and 
critical  habitat.   The  Endangered  Species  Act  should  encourage 
this  type  of  conservation  both  at  home  and  abroad. 

For  developing  countries  to  lift  their  citizens  out  of  poverty 
while  maintaining  na'cive  wildlife  species,  well-regulated  and 
profitable  tourist  hunting  programs  are  of  the  utmost  importance. 
The  Endangered  Species  Act,  however,  limits  the  ability  of  the 
U.S.  Fish  &  Wildlife  Service  to  issue  permits  for  the  importation 
of  trophies  taken  in  many  range  nations.   Such  limitations 
discourage  American  tourist  hunter  participation  in  authorized 
hunts,  which  results  in  reduced  revenues  for  range  nation 
conservation  efforts.   Deprived  of  the  ability  to  encourage  their 
countrymen  to  protect  their  valuable  indigenous  species  for  strong 
economic  gains,  range  nations  cannot  hope  to  stop  poaching  for 
either  subsistence  living  or,  more  devastatingly,  for  the  world 
black  market.   It  is  precisely  this  manacle  that  has  caused 
dramatic  declines  of  previously  unthreatened  species  in  countries 
of  the  African  continent. 


1730  K  Street.  NW,  Suite  1300,  Washington,  DC  20006 
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Developing  countries,  which  are  home  to  thousands  of  the  world's 
wild  species,  need  to  have  as  many  options  as  possible  for 
improving  the  condition  of  their  human  populations  while 
implementing  prudent  conservation  measures  to  ensure  the  survival 
of  their  wildlife  aind  habitat  treasures.   Where  governments  are 
able  to  encourage  conservation  by  returning  a  portion  of  tourist 
hunting  dollars  to  local  villages,  these  governments  have  been 
able  to  halt  poaching.   When  village  elders  understand  that  their 
communities  can  reap  the  rewards  of  better  medical  care  and  better 
education  for  their  children  when  they  protect  their  resources  and 
regulate  their  harvest,  they  are  able  to  involve  their  people  in 
conservation  efforts.   Economic  incentives  do  work.   In  many  cases 
in  range  nations  they  are  the  only  effective  conservation  tool. 

We  have  had  a  number  of  years  to  understand  the  good  and  bad 
effects  of  the  Endangered  Species  Act.   The  good  provisions  must 
be  retained  and  strengthened.   On  the  other  hand,  those  provisions 
that  have  had  a  detrimental  effect  on  our  efforts  at  wildlife 
conservation  need  to  be  re-examined  and  replaced.   Permitting  the 
importation  of  animals  harvested  abroad  by  American  tourist 
hunters  will  allow  range  nations  to  create  incentives  for  wildlife 
conservation  that  will  work. 

If  the  Endangered  Species  Act  cannot  be  amended  to  require  our 
government  agents  to  recognize  the  unique  circumstances  of  range 
nations  and  their  needs  with  regard  to  conservation  measures, 
perhaps  it  should  be  amended  to  remove  the  foreign  aspects  and 
place  them  squarely  within  the  realm  of  the  Convention  on 
International  Trade  in  Endangered  Species  of  Wild  Fauna  and  Flora 
(CITES)  where  regulated  trade  in  wildlife  is  recognized  as  key  to 
thriving  populations  of  the  world's  wild  species. 


Sharon  Borg  Wall,  Chaixpferson 
Congressional  Sportsmen's  Foundation 


'^"y-^ssm^ 


Lawrence  C.  Means 

ExKUtIv*  Uactcr 
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Qame  Conservation  International 

P.O.  Box  17444 

San  Antonio,  Texas  78217  U.S.A. 

210/824-7509 

Fax:  210/829-1355 


July  10,  1995 


Mr.  John  J.  JacksonJII 
One  Lakeway  Center,  Suite  1380 
3900  N.  Causeway  Blvd. 
Metairie,  LA    70002 


STATEME^^T   OF   GAME   COIN 
IN   FAVOR   OF   REFORM   OF  THE   FOREIGN   ASPECTS 
OF  THE  ESA 

Game  Conservation  International  has  supported  wildlife  conservation  and 
protection  of  threatened  species  since  its  founding  nearly  30  years  ago. 
Our  efforts  include  funding  of  nearly  $1  million  toward  translocation  of 
endangered  African  black  rhinos,  anti-poaching  initiatives  in  Africa  and 
North  America  and  support  of  the  Siberian  Tiger  Preserve  research  and 
protection  programs  in  Russia. 

GAME  COIN,  (our  acronym)  holds  special  concerns  which  suggest  the  need 
for  reform  of  the  foreign  aspects  of  the  Endangered  Species  Act. 

The  ESA  actually  harms  some  foreign  species,  particularly  those  that 
would  otherwise  have  a  "game  animal"  status.    The  problem  is  inherent  in 
the  Act.    It  interferes  or  disrupts  range  nation  programs,    and  yet  it 
bestows  no  benefits.    The  benefits  we  are  accustomed  to  with  domestic 
species  don't  exist  in  the  instance  of  foreign  species.    Domestic  species 
benefit  from  critical  habitat  designation,  cooperative  arrangements, 
recovery  programs  and  funding.    These  benefits  don't  exist  in  the  case  of 
foreign  species.    It  is  important  to  understand  this  to  appreciate  the  fact 
that  the  Act  is  more  detrimental  than  beneficial  to  foreign  species. 
Instead  of  bestowing  benefits,  it  actually  obstructs  and  interferes  with 
range  nation  programs,  frequently  over  the  objection  of  the  range  states, 
range  nation  authorities  are  helpless  to  protect  themselves  against  low 
level  agency  personnel  that  administer  these  things  in  the  U.S.A. 
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We  should  not  interfere  with  range  nation  programs,  particularly  low 
volume,  low  risk,  high  revenue  producing  tourist  hunting,  without  offering 
a  viable  and  acceptable  substitute.    It  is  one  consideration  if  the  range 
nations  ask  for  our  help,  which  we  are  not  able  to  give  anyway.    It  is 
another  when  we  show  no  regard  for  their  programs  and  interfere  with 
them. 

We  must  reform  this  act  to  facilitate  the  importation  of  tourist  hunting 
trophies  when  they  are  a  component  part  of  a  range  nation  conservation 
program.    ESA's  severe  restrictions  on  importation  of  trophies  have  cost 
range  nations  hundreds  of  millions  of  dollars,  revenues  which  could 
support  local  villages,  anti-poaching  and  game  warden  efforts. 

Thank  you  for  this  opportunity  to  make  a  statement,  and  for  reforming  the 
Act  to  address  these  very  important  issues. 


VWRENCE(C  MEANS 
Executive  Director 


496 


Foundation  for  North  American  Wild  Sheep 

720  ALLEN  AVENUE  •  CODY.  WYOMING  8:414-.wi:  .  PHONE  .:>U7i  527^6261  •  FAX  (307i  527-71 17 


OFFICERS  AND 

DIRECTORS 

Ptrle  Cimdlaro 
I're^ideni 

l'h.«cnn  .   \/  .i5tli4 
•  f*>2t27?  '"^thiti, 

Leiand  Sprakes.  Jr. 
fmt  Vicr-freudrni 
P<>  BoK  Im75 
aexcliind.  MS  »X7^: 
'hOhH4>-:-'51,Ol 
■  ftOItWi- 21115  iHi 
ifeOlijUl  HM|  (FAXi 

JefT  Re>  nolds 

Second  Vict-Prtudent 

PO   BiM  I4(. 

Duncan  (.ikhrisi 

Setrrury 

Pf)   B.>v  r.'»<i 
Conalhv  MT  ^'»k:x 
(a((6i4hl-4l|4 

Phyllis  C^irlMin 
Trtasurer 

71SS  I.l^ndSi  WcM 
Apr  llcv.  MN  ^5i;4 

ihl.  -UMK  PH/FAX 

GaiT>-  Vincf 

Pait  Fresideni 

PO   Bo»<v4HX 
Fon  Sr  Juhn,  BC 
CANADA  VIJ4H9 
iMUi  7k5-Ii5*W(Hi 

■  tylUt  7I47.15'»4.FA\» 

Mike  Baumann 

MZbU   Mih  Aii-nuir 
\rv«la.<"()MiniH.4Mli 

■  ;iMi4:i-4hl)7 

Daniel  A.  Pedroiti 

MH)  S    Shortliiii.-  BKd 

Suiicitj4i¥> 

Corpus  ChnMi  T\  7S4ftt 

i5i:.SK4-:-Uli()i 

'^i:i*Ni.<sA4:.Hi 

(5i:iHJU-IHS(KFAXi 

Ted  Schulte 

?!'54  IJimhSt, 

siWcv.  iA.^i:4q 

(7I:j7.S4-172ViH( 
.■|:iT!4.:wU(FAX. 

Don  Schmalz 

PO  Bit\  WW 
(.)d>.  WY!«:4I4 
iM(7iS87  5'):9(Hi 

Royce  •■VVood%"  Wood 

•Jwi)*    Ri-dCoa.hA^e 
Lj".  ^eiius  N\  K412y 

r70:  1070  (Hi 

.7Ci:,  7SWiFAXl 

Karen  Werbelow 

Lxecuin-e  Oirrtior 


STATEMFNT  OF  THF  FOlINDATinN  FOR  NORTH  AMFRICAN  Wn  n  SHFFP 

IN  FAVOR  OF  REFORM  OF  THF  FOREIGN  ASPFCTS 

OF  THF  FNnANr.FRED  SPFriFS  ACT 

The  Endangered  Species  Act  has  a  history  of  harming  foreign  species  by  obstructing 
foreign  range  national  conservation  programs    An  example  very  dear  to  this  organization 
is  the  listing  as  endangered  and  threatened  of  the  argali  sheep  in  China  and  in  the  CIS 

Like  many  other  foreign  species,  the  sheep  was  listed  not  because  its  status  was  know,  not 
because  it  was  know  to  be  endangered  or  threatened,  but  out  of  ignorance  or  the  so-called 
"precautionary  principle  "  It  was  listed  because  it's  territory  was  so  vast  and  it  existed  in 
so  many  diflFerem  populations  that  its  real  status  wasn't  know  to  agency  bureaucrats  in 
Washington,  DC    They  listed  it  until  the  foreign  range  nations  could  do  the  impossible: 
establish  what  its'  population  was  and  its  status,  which  would  be  prohibitatively  expensive 
The  consequences  were  that  the  range  nation  conservation  programs  that  were  dependent 
upon  tourist  hunting  dollars,  and  the  anti-poaching  effect  inherent  in  having  the  hunter 
present  and  giving  the  wildlife  value  in  the  field  came  to  an  abrupt  end.  Argali  that  were 
worth  fifty  times  that  of  a  domestic  sheep  as  tourist  hunting  trophies  taken  under  license  in 
a  regulated  hunt  suddenly  were  converted  to  being  fifty  time  less  valuable,  and  were  the 
first  to  be  eaten  or  eliminated  fi-om  the  field    It  was  not  only  improper  to  list  the  species  as 
endangered  and  threatened,  the  listing  of  it  obstructed  programs  over  range  nations 
conservation  authorities  objection    There  was  no  high  volume  commercial  trade  or  illegal 
aaivity    There  were  approximately  1 25  trophies  a  year  from  all  of  its'  habitat 

CITES  is  a  more  appropriate  instrument  for  governing  the  importation  and  exportation  of 
foreign  species    There  seems  to  be  little  alternative  but  to  take  agency  personnel  out  of 
the  equation    The  importation  of  trophies  of  threatened  game  animals  should  be  exempted 
completely  when  it  is  a  component  part  of  the  range  nation  program,  which  means  when 
It  is  lawfully  taken  under  license    It  is  fiindamentally  unsound  to  have  agency  personnel  in 
the  US  imposing  restnctions  and  costs  that  constitute  taxes  on  these  poor  range  nations 
There  must  be  at  least  a  presumption  in  favor  of  those  imports    An  endangered  species 
should  be  allowed  to  be  imported  when  it  is  a  component  part  of  a  range  nation  program, 
panicularly  when  it  is  sanctioned  by  CITES    Tourist  hunting  is  a  fiindamental 
conservation  tool  that  gives  wildlife  a  "game  animal"  status    It  is  very  low  in  risk  because 
It  IS  very  low  in  volume,  and  it's  select    It  is  an  ideal  conservation  tool  in  remote  locations 
where  wildlife  has  little  or  no  other  chance.  It  generates  revenue,  local  incentive,  and 
helps  quelch  poaching 
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Listing  of  the  argali  has  actually  harmed  the  species  because  of  its  impact  upon  the 
importation  of  the  trophies  that  tourist  hunting-base  conservation  programs  are  completely 
dependent  upon    The  anti-hunters  have  argued  that  even  threatened  argali  should  not  be 
allowed  to  be  imported  based  upon  the  wolf  and  grizzly  bear  decisions  of  our  courts    This 
should  have  been  stopped  long  ago,  because  we  can't  replace  the  benefits  that  we  are 
interfering  with.  We  must  exempt  trophy  imports  from  restriction.  Tourist  hunting  is  an 
exceptional  category  of  sustainable  use  that  gives  remote  wildlife  a  "game  animal  status" 
We  have  no  right  to  stop  it  when  there  is  no  adequate  substitute  for  its  presence  and 
potential  beneficial  effects    We  have  been  embarrassed  about  the  U  S  's  lack  of  knowledge 
and  meddling,  but  that's  outweighed  by  our  concern  for  the  welfare  of  the  species  that  we 
care  so  dearly  about    Tourist  hunting  is  a  conservation  tool  and  when  you  tax  it,  eliminate 
it,  or  interfere  with  it,  you  are  reducing  the  benefits  to  the  species.  The  U.S  is  in  no 
position  to  substitute  its  judgement  in  the  fields  of  foreign  lands  for  that  of  the  range 
nation  authorities.  It  is  a  documented  failure.  The  ESA  must  be  reformed  to  exempt 
tourist  hunting  since  it  is  a  licensed,  regulated,  component  part  of  the  range  nation 
programs. 

The  Foundation  for  North  American  Wild  Sheep  is  a  leader  among  wildlife  conservation 
organizations  Our  commitment  to  the  wild  sheep  of  North  American  is  without 
comparison.  Over  1 3  million  dollars  has  been  generated  for  wild  sheep  conservation 
programs  in  the  United  States,  Canada,  and  Mexico.  The  programs  not  only  benefit  wild 
sheep,  but  all  wildlife. 

We  thank  you  for  the  opportunity  to  make  this  statement.  We  hope  that  our  experience  in 
wildlife  management  will  help  you  in  addressing  the  issue  of  reforming  the  Endangered 
Species  Aa. 


Karen  Werbelow 
Executive  Director 
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STATEMENT  OF 

LEVY  (RAMS)  RAMMUTLA 

IN  FAVOR  OF  REFORM  OF  THE  FOREIGN  ASPECTS 

OF  THE  ENDANGERED  SPECIES  ACT 


My  name  is  Levy  (Rams)  Rammutia,  I  am  the  Director  of  Marketing  and 
Communications  with  the  National  Parks  Board  of  South  Africa.  Additionally,  I 
am  the  former  Director  of  the  Botphuthatswana  National  Parks  Board.  During 
my  tenure  as  Bops  Parks  Director,  I  was  intimately  involved  in  the  effects  of  the 
U.S.  Endangered  Species  Act  upon  conservation  and  the  sustained  management 
of  a  national  parkland  in  South  Africa. 

The  United  States  Endangered  Species  Act  is  a  small  but  significant 
portion  of  the  debate  around  the  political,  social,  economic  and  environmental 
resource  relationships  that  exist  between  the  "rich  North"  and  the  "poor  South". 

The  ESA  is  a  product  of  the  so-called  "No  Go"  (protection)  philosophy  on 
dealing  with  the  issues  of  environmental  degradation  and  natural  resource 
depletion.  This  general  approach  is  prevalent  in  the  developed  countries  (rich 
North)  of  the  world  who  have  already  experienced  or  are  experiencing  the 
immense  social  and  economic  costs  of  an  accumulated  environmental  debt. 

In  contrast  to  this  approach  is  the  "wise  use"  (sustainable  use)  philosophy 
on  dealing  with  these  issues.  The  "wise  use"  approach  is  generally  supported  by 
the  developing  countries  (poor  south).  It  is  the  difference  in  these  two 
approaches  that  creates  an  apparent  conflict  or  the  policies  of  one  country 
having  negative  impact  in  terms  of  the  success  or  policies  of  another. 

In  order  to  make  nature  and  species  conservation  work  in  any  society,  the 
society  as  a  whole  has  to  place  a  value  on  it.  That  value  often  comes  at  a  high 
cost.  In  a  developing  country  with  extreme  poverty,  low  food  security,  high 
illiteracy,  poor  health  services,  high  unemployment,  etc.  such  as  South  Africa, 
other  value  concepts  such  as  aesthetic,  intrinsic,  extrinsic  existence,  opportunity 
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costs,  long  term  sustainability,  animal  rights  or  other  "esoteric"  values  do  not 
enjoy  a  place  of  high  priority  in  such  as  society.  In  this  context,  issues  such  as: 
where  the  next  meal  will  be  coming  from:  whether  there  is  a  roof  overhead,  and 
whether  there  will  be  an  opportunity  for  a  job  tomorrow;  carries  far  more  weight. 
The  country's  policy  with  respect  to  nature  and  species  conser^/ation  has  to  be 
placed  within  the  context  of  societies  priorities,  needs,  aspirations  and  hopes. 
For  this  reason  the  "wise  use"  approach  is  the  favored  alternative  in  developing 
countries. 

In  addition  to  this,  nature  and  species  conservation  efforts  in  South  Africa 
are  viewed  negatively.  This  negative  perception  is  a  legacy  of  the  apartheid  era, 
where  the  majority  of  people  saw  the  nature  conservation  areas  as  elitist  "whites 
only"  areas  which  were  created  by  forcibly  removing  the  black  inhabitants. 
Therefore,  the  conservation  efforts  are  under  extreme  pressure  to  implement 
politics  which  demonstrate  visible  and  tangible  benefit  to  the  public  and  in 
particular  to  communities  which  neighbor  conservation  protected  areas. 

To  specifically  focus  on  the  impact  of  the  ESA.  The  restrictions  imposed 
by  the  U.S.  ESA  is  to  limit  the  opportunity  for  South  Africa  and  her  people  of  all 
colors  to  use  its  endangered  species  resources  wisely  and  sustainably.  Such 
use,  can  achieve  both  the  objective  of  conserving  endangered  species  and 
stimulate  economic  growth  in  the  usually  economically  deprive,  regions 
surrounding  protected  areas. 

Consider  the  implications  of  the  following  statements: 

But  for  the  U.S.  ESA,  the  United  States  would  be  a  potentially  rich  market  for  the 

sustainable  use  of  South  Africa's  wildlife; 

Internationally  "endangered  species"  are  common  locally  and  in  some  cases  have 

to  be  culled  or  reallocated  to  ensure  local  ecosystem  integrity  (viz.  Rhino  and 

elephant  debate); 

Ecological  culling  or  reallocation  program  operations  to  keep  animal  numbers 

regulated  cost  the  "South  African  tax  payer"  money  to  achieve  an  international 

objective  of  low  local  priority; 
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Local  overabundance  of  endangered  species  present  a  major  economic 

opportunity,  unless  international  restrictions  like  the  ESA  prevent  that  use  then 

they  become  a  cost; 

Without  commitment  from  society  to  conservation  in  South  Africa,  all 

conservation  efforts  will  fail.  Further  enforcement  or  expanding  the  international 

endangered  species  lists  and  schedules  as  they  are  enforced  by  the  U.S.  will 

result  in  negative  impacts  on  the  species. 

Protected  areas  that  produce  values  but  are  not  valued  by  the  adjacent  local 

communities  are  under  threat.  Firstly,  those  communities  have  a  strong  demand 

for  land  under  a  rapidly  expanding  population.  Secondly,  this  non-value  serves 

as  a  front-line  encouragement  for  illegal  trade  in  endangered  species  and  their 

products. 

Without  value,  areas  and  expanding  populations  of  animals  become  costs. 

Governments  of  developing  countries  do  not  have  the  resource  to  maintain 

adequate  security  and  management  operations  required  for  strict  protection. 

The  United  States  Congress  has  the  challenge  to  develop  policy  which 
supports  both  the  objective  of  endangered  species  protection  and  the  objective 
of  facilitating  the  development  of  viable  and  sustainable  conservation  efforts  in 
developing  countries.  It  cannot  do  either  for  endangered  species  under  the 
existing  ESA  legislation.  The  ESA  must  be  changed  to  reflect  the  international 
needs  of  rational,  sustained,  wise  use  of  endangered  species  rather  than 
punishing  the  species  and  the  people  that  live  with  them. 
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Statcmeni  Regarding  Needed  Reform  af  Listing  Criteria 
for  Foreign  Species  Under  the  Eodaageral  Species  Act 

The  Endangered  Species  Act  is  designed  to  save  rare  species  from  further  decline  and 
extinction  However,  inithe  case  of  foreign  game  spedei,  exactly  the  oppasitfl  sometimes  occurs. 
For  many  developing  countries,  lourb:  hunUng  is  a  conservation  tool  that  the  range  natiooi  are 
doprivod  of  when  the  United  States  lists  their  ssecies  and  interferes  with  trophy  imports;  yet  many 
U.S.  Fish  and  Wildlife  ^ervice  ctlicials  and  much  of  (he  gei>eral  public  mistakenly  bdiev«  tpon 
hunting  is  causing  population  declines  and  listing  spedcs  against  the  wishes  of  host  countries  wilt 
benefit  wildUfe.  Thus.  tl|e  effea  if  die  Act  upon  foragn  spcdes  often  b  just  the  opposite  of  those 
intended.  When  appKed  to  foreign  species  against  rangjt  nations'  wishes,  the  Act  interOra  with 
programs  to  conserve  habitat  and  protect  species  because  it  deprives  the  nations  of  reiourcct  needod 
to  manage  wildlife  and  vwldliie  habitnts. 

Rectifying  this  prpbiem  should  be  considered  ts  siiieiigilieiiin^  not  weakening,  the  Act 
During  much  of  Uie  past  SO  years  i  have  lived,  worked,  traveled,  photographed,  hunled,  and 
conducted  or  directed  wiUGie  research  in  Africa  and  Asia.  I  have  observed  many  instances  in  «4uch 
our  Endangered  Species  lAct  rvas  reducii^  magniiicent  wild  species  to  raiisanees  or  simply  meat  in 
the  eyes  of  local  people,  and  local  people  —  not  bureaucrats  in  ■  foreign  country  —  are  the  onai  wlio^ 
will  save  or  eradicate  lock!  wildfife. 
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Ptease  allow  nic  w  exr^irKi  on  just  two  sneciei  «ith  «,hich  1  br.ve  nrst-hana  experience  ■-  -.he 
cheetah  ani  argaii  i'giam  Asisr,  '/.nld  sheeot 

Durini;  19T},  I  viated  a  larae  rancr.  m  what  .s  row  Namibia  Phe  ranc,':2r.  Charley  Pistonus, 
raised  livestock  but  trade; mcM  xcr.ey  from  rb:eign  Lvg-same  hunters  Cheetah  were  more  nunierous 
on  that  ranch  than  in  any  park  or  protectea  area  I  have  visited  In  Ai"rica. 

Chariey  received  n  fixed  daily  fee  fsr  housing,  feeding,  and  guidino  hunters  on  his  ranch.  In 
adtiition.  he  recerved  a  trophy  fee  on  teach  gair.e  animal  taken  by  hunters  T^e  trophy  fee  on  a 
Cheetah  was  then  iSOOfU  S.i,  ipproxcira;elv  10  :imes  that  for  Kudu  and  getnstjok-the  principle 
trophy  animals  in  the  arKa  Charley  toierated  oxtcnsiw  Cheetah  preaation  on  livestock  and  Kudu 
calves  because  Cheetah  were    paying  their  way  " 

The  Cheetah  had  recently  been  placed  on  encangered  lists  by  several  countries  and  skins  could 
not  be  imporred  to  the  Unlteo  States  d3rlc>-  had  hired  a  German  trapper  to  capture  as  tnany 
Cheetah  as  he  could  for  sale  to  jcos  and  pst  dealers  in  countries  that  still  aJlowed  importation  of  live 
Cheetahs  Then,  Cfmriey  planned  to  loison  tie  rest.  He  was  sad  about  this  because  he  liked 
cheetahs:  however,  he  said  t:"iey  were  toe  destructive  of  his  other  cash  cops  for  him  to  keep  thorn 
without  some  renun>eration  Most  Nam.bian  ranchers  fell  the  same  way,  and  the  largest  cheetah 
population  in  the  world  Vtas  rsduced  dramatically  by  'protection  " 

In  an  effort  to  alleviate  th£  problem,  CITES  now  allows  export  of  a  limited  number  of  cheeuh 
trophies  from  Namibia  However,  thr  damage  may  aJready  be  irreparable  "Bottle-necking" 
(reducing  the  population  to  i  low  level;  undoubtedly  reduced  genetic  variability  in  the  Namibian 
population  Low  genetic  variability  is  considered  a  problem  for  conservation  of  the  entire  world's 
cheetah  population. 
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During  ihe  i£te  1980s  and  early  1990i  I  worked  with  *-,ldBfc  oificUJs  in  Qinghsi  Province, 
China,  in  tn  attempt  to  save  large  g?me  uiimals  in  tte  face  of  expanding  numbers  ot' people  and 
live«ock  The  Chinese  Go\tnuneia  protects  practiczjly  aU  wiidlife  on  paper,  but  a  is  on  paper  only. 
PractiuUy  no  money  i3  avaiUble  rbf  enlbfoement  eoucacon,  travel,  or  other  management  necessities. 

One  International  Hunting  Area  i»as  eiuMished,  pnmanly  for  the  hunting  of  bhie  iheep. 
Although  hunters  are  not  wining  pay  high  pncej  for  bhie  iheep,  the  hunting  program  encouraged 
Iccai  residemi  to  reduce  poaching  by  outadcrs,  consequently  all  species  of  wildlife  increased.  The 
hunting  program  cciKribv«ed  only  three  percent  to  the  lc>c*l  econoicy ,  9ut  local  people  liked  it  and. 
fof  Ihe  first  time,  saw  some  value  in  wildiife  beyond  tnzat 

TIk  program  sls»  provided  the  first  money  available  for  wildiifis  ofiiciala  to  conduct  censuses 
nd  find  out  what  was  RCDially  happening  "nn  the  grourd."  The  fiiture  of  the  bhie  sheep  hunting  to 
earpensatc  local  people  fer  other  land  uaa  and  provide  tranagen  with  needed  expemes  is  not  great. 
Nepal  has  larger  blue  sheep,  provides  comparatively  cheap  hunts,  and  is  a  colorfiil  country  to  visit. 
China  can  barely  compete  However,  a^gsli  demand  high  pncei,  and  a  tiny  percentage  of  animali 
illegally  killed  for  meat  could  provide  enough  money  to  institute  a  viable  WildKfe  Coiusrvaiion 
pragraffl  Thencartiy  provinoe  of  Oansu  had  initiated  an  aigali  hunting  program  that  was  increasing 
protection  of  the  Sptxaea  and  its  habitat  and  providing  wikflife  otiicials  with  money  for  field  studies. 

The  U.S.  Fish  aad  Wildiife  Service  placed  the  argali  on  the  Endangered  Species  Kst  and 
brought  all  progress  to  a  halt. 

Chitu  is  mpanfing  agiicullure.  tnsauftfnitiag,  and  traie  Only  eateiprisas  that  are  profitable 
reeeive  support.  Consequently,  most  popubtiorj  ofargaii  probably  will  become  esitinct  within  10-20 
years. 
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.Annch^r  conser/ations  ui.i  sav  t^-ics.  pnotoaapnic  satans  and  Ko-iour.jm  are  ihe  answers 
Although  all  of  these  opi.cos  r,.vf  riKm  m  ;Te  Inr,^  njn,  ihey  -Aiil  be  of  litlle  help  in  the  jhon  -  while 
Urge  game  animals  me  declining,  cr  beccminc  exrinci  in  China 

Chinese  pajKs  generally  are  unguarded,  or  ihe  ejards  panicipate  :n  poaching.  This  may 
change,  but  not  fast  enough  to  save  some  popjl.ilions  or  ev*n  the  species 

Phoio  safaris  and  eco-iounsm  rcouire  -.nfr^str^cture.  such  as  good  roads  and  lodgings,  that 
are  not  available  Also,  tounsts  generally  do  not  like  to  viiit  areas  that  are  not  scenic,  ejpedillv  those 
at  12.000-16,000  foot  elevations  L.istlv.  himter-i  generally  will  pjiy  2M0  times  more  for  a  trip  then 
will  photograpners  or  tourists  About  75  percent  of  hunter.^  money  stays  with  locil  people  and 
conservations  agencies  Generally,  less  than  f;ve  percent  of  tourists'  inoney  remains  in  the  locale 
where  game  is  found  or  with  conversation  sgerjciei,  most  is  spent  on  travel,  accommodations  and 
profit  for  the  travel  agency 

After  a  life  of  trying  to  ^ave  wildlife.  I  am  convinced  :he  U  S  Fish  and  Wildlife  Service  should 
not  ordinarily  be  allowed  to  list  a  foreign  game  animal  as  endangered  if  the  host  country  does  not 
concur.  Further,  foreign  species  presently  on  the  US  Endangered  Species  list  should  be  removed 
if  Ihe  nost  country  so  desires 

Respectfully, 

BattO'G&ra 
BO/kj 
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Rob  &  Bessie  Welder  Wildlife  Foundation 

Wildlife  Research  and  Education 

Posi  Office  Box  1400    •    Sinton.  Texas  78387-1400 

Pfwne  (512)  364-2643 

FAX  (512)  364-2650 

THE  ROLE  OF  THE  ENDANGERED  SPECIES  ACT 
IN  INTERNATIONAL  CONSERVATION 
...  £,ndangered  Species  Act  was  passed  by  the  U.S.  c 
1973  to  protect  and  ultimately  enhance  populations  of  scarce  and 
sensitive  life.   It  has  had  aixed  results  largely  because  of 
inadequate  funding  and  the  inability  of  recovery  projects  to  be 
implemented  by  federal  and  state  authorities.  Nonetheless,  it  has 
been  successful  in  bringing  to  safer  levels  several  species  of 
wildlife  of  which  the  american  alligator  and  bald  eagle  are  the 
most  noteworthy  examples. 

In  the  interest  of  protecting  living  resources,  many  species 
were  placed  on  endangered  or  threatened  status  without  sufficient 
data  to  warrant  such  action.  For  example,  several  of  the  spotted 
cats  and  herbivores  were  not  endangered.  Efforts  to  remove  them 
from  endangered  or  threatened  status  have  been  expensive,  time- 
consuming,  and  largely  fruitless  exercises. 

Perhaps  of  most  importance  are  problems  of  the  Endangered 
Species  Act  in  protecting  wildlife  in  foreign  countries.  Aside 
from  the  problem  of  invasion  of  sovereignty  and  conservation 
affaiAs  of  range  states,  inadequate  information  and  communication 
from  range  states  have  been  available  to  the  Scientific  Authorities 
of  the  U.S.  Government.  Considerable  resentment  has  built  over 
this  issue  by  range  states  and  damage  to  conservation  efforts  has 
resulted. 

Further,  when  a  species  is  listed  in  a  protected  category  thus 
preventing  its  utilization  in  recreational  hunting  or  some  other 
economic  use,  funds  for  licenses,  safari  fees,  and  other  income 
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attendant  to  its  use  are  lost.  Loss  of  funds  for  conservation 
especially  in  developing  nations,  is  serious  because  conservation 
efforts  are  fueled  largely  by  tourism  of  which  recreational  hunting 
is  a  very  important  part.  The  effect  has  been  a  decline  in 
conservation  efforts  in  African  and  Asian  nations. 
Recommendations  are  as  follows: 

1.  Review  existing  data  on  the  status  of  species  that  are 
presently  protected  from  use,  especially  those  that  are  potentially 
economically  important  to  conservation  efforts; 

2.  Involve  the  range  states  much  more  closely  than  at  present 
by  providing  funds  and  by  sending  U.S.  scientists  to  work  with  them 
in  developing  information  on  the  status  of  species; 

3.  Develop  partnerships  between  conservation  authoritie.s  of 
governments  and  private  sectors  that  utilize  or  have  scientific  or 
conservation  interests  in  biodiversity  and  species  conservation; 
and 

4.  Develop  true  partnership  arrangements  between  the  U.S. 
Government  and  those  nations  with  wildlife  species  that  have  been 
designated  as  scarce  or  sensitive. 

The  World  Conservation  Strategy  embraces  utilization  as  a 
factor  in  sustainable  use  of  wildlife  resources.  Unless  some 
attention  is  given  to  the  needs  of  local  peoples,  and  unless 
government  authorities  recognize  the  economic  values  of  wildlife 
to  conservation  efforts  in  developing  nations,  wildlife  resources 
will  continue  to  be  at  risk. 

Prepared  by: 


Jwftes  G.  Teer 

Vfelder  Wildlife  Foundation 
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STATEMENT  OF  TANADGUSDC  CORPORAHON 

REGARDING  HJL  2275 

.    THE  ENDANGERED  SPEOES  CONSERVAnCHSf  AND  MANAGEMENT  ACT 

COMMIl  Ibt  ON  RESOURCES 

U.S.  HOUSE  OF  REPRESENTATIVES 

Me.  rhairman  my  name  is  Ron  R  RhQenioaoff  and  I  am  the  daimian  of  tbe 
Board  of  Directors  and  Orief  Esecodve  Officer  of  TmadgnsLt  Coipbiation  ( '  UJA"). "  As  you 
know.  TDX  is  the  Alaska  Native  ViHagc  Coiporation  for  Si-  Panl  Island,  Alaska,,  oiganized  . 
pursuant  to  the  Alaska  Native  aartns  Settlement  Aa  CANCSA")-  Sl  Panl  is  one  of  the  Ptibilof 
islands,  along  with  St.  Gecnsc  and  is  located  in  tbe  middle  of  tiie  Bedng  S«,  ^jgoyimarfily  500 
miles -ftom  mainland  Alaska. 

In  accordaix^ 'vndi  the  provisions  and  purposes  of  ANCSA^  TDX  m:aved  tide 
to  approsiinalely  90%  of  tbe  27,000  acres  of  land  on  Sl  Panl  Island.  Over  the  last  20  years, 
TDX  has  sought  to  manage  and  use  its  lands  to  sieet  the  edononiic,  sodal  and  caltmal  needs  ~of- 
its  Alaska  Native  Alent  shateholdeis,  as  -intended  by  Ccaigiess.  like  otfaei  ANCSA  coipoiaiioDs, 
TDX  bas  had  its  share-  of  successes  and  cfifBcnlties.  Oveiall,  we  have  been  able  to  make- 
considerable  progiess  in  otir  ^orts.  '■-_       -    .   '  ■ 

The  remote-  locaii<Hi  of  the  PribOofs  in  the  Bedng  Sea  significandy  limits  tbe 
economic  opportunities  windi^nK  available  to  ns.  Those  that  do  exist  are  based  on  the  wildlife 
and  resources  on  the  islands.  That  is  cesuiniy  tine  of  the  two  {simaiy  frtrms  of  indnsoy  present: 
comrDeicial  fishins  and  eco-toudsuL  --  .  •■■"."     -' 


The  Fcsideiits  of  the  Ptibilof  Islands  share  their  hcnDe-with  a  larg^  popidanon  of 
North  "Pacific  Fttr  Seals.  In  &ct,  the  Aleui  Natives  were  first  brought  to  the  islands  as  slaves  by 
Russian  for  cadets  in  the  ISfli  century  to  harvest  die  pdls  of  the  fnr  seals.  For  neady.200  years; 
the  PribJlovians'  lives  have  revolved  around  the  harvest  of  fin  seals.  Even  now,  more  than  10 
yeais  after  the  last  commercial  harvest,  we  still  harvest  the  seal  fiv  subsistence  purposes. 

It  is  because  of  the  seals  that  we  aie  interested  in  yov  biB  to  lefbnn  the 
Endangered  Species  Act  ("ESA"),  RR.  2275.  The  fnr  seals  ate  protected  arid  managed  under- 
the  Fur  Seal  Act  (TSA"),  as  amended,  and  the  Maiine  Mammal  ftotecticm  Act  CMMPA").  As 
yon  well  know,  tbe  provisJOTis  of  "the  FSA  and  MMPA  pioMbiling  the  "takinf "  of  the  seals  and 
other  marine  mammak  are  sinnlar  to  those  of  the  ESA  For  the  reason,  we  have  experienced 
many  of  the  same  problems  tmder  tbe  FSA  and  the  MMBA 'oMch  your  biD  seeJa  to  addiess  in 
the  enforcement  of  the  ESA  ■  ..    ■■■        '.''-■ 
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One  am  in  wfatcli  TDX  mi  its  Native  sbatefafoldos  love  f^rpwi^ortMi  pnticular 
(liffh'iilriw  iarolve  the  unreasonably  e^qtansive  ttm— wng  wfaich  the  Rsh  and  'Vt^dfife  Service  and 
itae  Noiaoal  Madoe  FisfacDes  Senice  (*NMFS*)  have  ascribed  to  the  key  torn  "lake.*  It  is 
oveceacbmg  and  niifaii  m  ^iply  that  standard  so  as  to  seveiety  fimit  the  me  of  pcvMe  Ytv^^  in 
wayi  that  do  not  dnecdy  affect  piotectcd  qigfifs  (socfa  as  habitat  nxx&ficaiicnX  as  both  agencies 
have  lepeaaedly  dene.  To  make  mattes  wone,  the  »g'~'i*^  deny  say  si^gestion  **««  landowms 
areentided  to  be  compensaiBd  fee  tfaeii  dimiiiished  propeny  values. 

On  mote  than  one  occasion  these  pofides  have  inteifeied  with  the  efforts  of  TDX 
to  devdop  or  otherwise  ndlizB  its  ANCSA  lands,  as  was  mt*iwi*iH  by  Congicss,  for  the  economic 
benefit  of  oar  sharrfinldras.  The  tight  and  afaiEiy  of  our  sfaatefaoUeo  and  other  lesitoits  to  use 
tbeir  own  property  has  been  limited  oodv  basis  of  some  vciy  mtnor  and  indbect  iuqacas  on  tiK 
seals.  He  moa  egiegioas  of  these  was  when  the  NMFS  protested  tlie  bnikfing  of  some  mncfa 
needed  home  iuipiuveiuents  by  one  tesidetu  becanse  one  comer  of  die  itMf  of  his  iwase  woold 
be  paRiaQy  visS>k  from  the  seals'  haaloot  atea  on  a  beach  a  qnana  of  a  mile  away!  Saxrfa 
potrirs  are  not  only  irnn^asonabte  and  lagnstified,  bn  tbey  ate  also  inconsistent  widi  dK 
Congiessknal  pmposes  and  mtent  behind  both  ANCSA  and  the  1S>83  mwmimmn  to  the  FSA. 

For  the  above  leasms,  we  aie  pleased  and  encom^ed  by  the  provisions  of  BLR. 
2Z7S  Ilniiriiig  the  defiuiikiiB  of  *take'  and  "haim*  and  provide  pitxectioBS  fv  pdvtfe  property. 
These  pcoviacas  wiD  go  a  long  way  to  testcdng  the  balance  aitd  leason  winch  have  been  missiiv 
fitan  Fedenl  ipedes  ccnsetvatkn  effixis.  The  ESA  sboold  focos  en  fimitii^  dioae  anions  windi 
ba:<e  a  djaea  and  meaoiiq^ftal  negative  impact  on  a  ptotected  q)ec>ea.  Sacfaan  atnamaJi  strikes 
a  oxae  rwaBtrir  aid  Enr  balanfir  bcftxji  the  oaaerv  alien  of  wildlife,  windi  is  definitely  an 
iii^wiijul  wd  wuifawliile  objective,  and  dte  rights  and  needs  of  people.  It  seems  only  fair  that 
when  the  piA)Ec's  cuuieivalion  needs  ate  'TT*i'-^l  i-^Tngh  so  as  to  jnsciiy  rnffldnions  oo  piivale 
ptopot^.  die  pDv«e  hoidowDas  be  conpenssed  for  the  voy  leal  and  ■■««  ■■■■miftii  losses  in  vafas 
wlncii  lemlt  fioD  tfaoae  BBBiictiaBS. 

HnaDy,  we  nge  dte  Cnngieas  to  go  eae  step  fiuJiet  aikd  extent  the  same  bahnreid 
and  reasooed  pa&des  to  the  FSA.  dx  MMPA  and  odxr  aacaoiy  ctnservation  leginKS.  AH  of 
the  leasoBS  whidi  jnsaiy  umnuun-SBae  telLpns  of  the  ESA  are  also  tiiK  of  these  odier  acts. 
It  woold  be  T^  ■■■»«i€i»^|i  gmj  •■■■». juiuKi*  ggt  to  gitixi  the  same  teftaiiis  to  diose  of  as  who  ate 
dueLily  afln  mi  by  tjheff  winaifuieiSL  We  adt  thtf  tbe  ResooscaB  r'/MMintiF^  take  appropnate 
steps  to  ensnae  das  ova  d^is  ate  not  left  mqaotectBd. 

Tliank  ytn  for  this  oppattmn^  to  piecent  our  """"*«'"*  to  die  ComminBe. 
lANADGDSDC  0C»FGStAnC9f 


^JLJJLL 


'^ — 

KcbR 


and  Chief  Execaiive  OCBoet 
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SOCIETY  OF  AMERICAN  FORESTERS 

5400  Grosvenor  Lane  •  Bethesda,  Maryfand  20814  •  (301)  897-8720 


Comments  on  the  Reauthorization  of  the 
Endangered  Species  Act 

Statement  of  the 
Society  of  American  Foresters 

for  the  Record 

Committee  on  Resources 
U.S.  House  of  Representatives 

September  20,  1995 


Introduction 

The  Society  of  American  Foresters  recognizes  The  Endangered  Species  Act  (ESA)  of  1973  (P.L. 
93-295,  as  amended;  16  U.S.C.  1531-1543)  as  one  of  this  nation's  most  important  and  powerful 
environmental  laws.  However,  the  methods  of  implementing  the  act  and  its  use  to  restrict  forest 
management  on  public  and  private  lands  suggest  modifications  are  needed  to  temper  the  initial 
goals  of  the  act  with  the  reality  of  society's  need  for  forest  resources. 

The  ESA  was  enacted  to  provide  a  means  of  conserving  ecosystems  upon  which  endangered  and 
threatened  species  depend,  and  a  program  to  conserve  such  species,  including  those  covered  by 
various  treaties  and  conventions.  Recent  listings  of  species  as  threatened  or  endangered  (T&E) 
have  sharpened  the  debate  on  the  goals,  provisions,  implementation,  and  consequences  of  the 
Act.  Two  species  in  particular-the  red-cockaded  woodpecker  in  the  South  and  the  northern 
spotted  owl  in  the  Pacific  northwest-have  intensified  the  discussion,  especially  as  they  are 
affected  by  management  of  forestlands.  The  protection  of  both  species  has  significant  impact 
on  forest  management  options  on  a  regional  scale. 

ESA  Reauthorization 

The  ESA  is  in  need  of  and  overdue  for  reauthorization.  As  a  result  of  a  two  year  review  of  the 
ESA  Reauthorization  by  the  SAP  ESA  Reauthorization  Task  Force,  comprised  of  professional 
foresters,  SAF  made  the  following  recommendations  to  the  US  Congress  in  1993. 

•  Continue  listing  of  species  based  solely  on  science. 

•  Provide  for  peer  group  review  before  completing  the  final  listing  process. 


Using  the  Scientific  Knowledge  and  Technical  Skills  of  the  Forestry  Profession  to  Benefit  Society 


20-707    95-17 
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Comments  on  the  Reauthorization  of  the  Endangered  Species  Act 
SAF  Position  Statement 


•  Develop  criteria  and  guidelines  for  listing  below  the  species  level  and  use 
scientific  techniques  to  answer  questions  on  speciation,  subspeciation,  and  distinct 
populations. 

•  Mandate  recovery  plans  that  address  physical  and  biological  feasibility  and 
consequences,  economic  efficiency,  economic  impacts,  social  or  cultural 
acceptability,  and  operational  or  administrative  practicality  of  recovery  actions. 
Include  a  range  of  recovery  alternatives  and  risk  analysis  of  each. 

•  Complete  recovery  plans  within  one  year  of  listing  using  a  core  group  of  an 
experienced  recovery  team,  managers,  planners,  and  scientists. 

•  Develop  measurable  and  clearly  defined  recovery  objectives  and  recovery 
timeframes  for  each  species  at  the  lowest  feasible  social  and  economic  costs. 

•  Evolve  toward  ecosystem  management  as  public  policy  for  public  land 
management  as  documented  scientific  knowledge  becomes  available  to  support 
this  approach. 

•  Prioritize  species  for  recovery  efforts  to  wisely  allocate  scarce  financial  resources, 
focusing  on  habitat  protection  for  all  species,  not  just  listed  species. 

•  Change  the  composition  of  the  Endangered  Species  Committee  ("God  Squad")  so 
that  its  members  are  high-level  and  knowledgeable  resource  and  social  science 
professionals  from  other  federal  departments. 

•  Recognize  rights  of  private  landowners  and  society's  responsibility  to  mitigate 
costs  for  species  protection  on  private  land. 

•  Develop  a  phased  approach  from  voluntary  landowner  plans  to  acquisition  of 
property  at  fair  market  values  for  species  protection. 

•  Delete  citizen  suit  provisions  against  private  landowners. 

Basic  Principles 

Our  position  is  built  on  several  principles  that  together  serve  the  needs  of  species  protection 
and  preservation  while  working  within  the  general  beliefs  upon  which  society  is  built.  The 
Society  of  American  Foresters  believes: 


-2 
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Comments  on  the  Reauthorization  of  the  Endangered  Species  Act 
SAF  Position  Statement 

•  The  conservation  of  species  and  ecosystems  as  provided  for  by  the  ESA  is 
important  to  society  and  the  profession  of  forestry. 

•  Management  of  the  nation's  forests  should  take  into  account  the  entire  biotic 
community,  especially  species  that  are  threatened  or  endangered. 

•  Species  conservation  must  operate  within  the  context  of  our  democratic  society 
that  depends  upon  and  values  private  enterprise  and  respects  private  property 
rights.    As  societal  goals  change,  so  do  the  related  issues.   Thus,  laws  will  be 
enacted  and  modified  over  time  to  meet  changing  public  values  and 
expectations. 

•  The  ESA  must  work  in  harmony  with  other  laws  (e.g..  National  Environ- 
mental Policy  Act  of  1969,  National  Forest  Management  Act  of  1976,  Federal 
Land  Policy  and  Management  Act  of  1976)  to  maintain  and  support  healthy 
forest  ecosystems  that  can  insure  a  range  of  resource  benefits,  both  amenity 
and  commodity.   Therefore,  conflicts  surrounding  the  interpretation  of  these 
laws  regarding  sp)ecies  preservation  should  be  recognized  and  reconciled. 

•  A  comprehensive  approach  using  all  environmental  laws  and  trending  toward 
broader  ecosystem  management  is  needed  to  provide  habitat  protection  for  all 
species,  not  just  those  listed  as  threatened  or  endangered,  thereby  minimizing 
the  need  to  list  additional  species. 

•  Institutions  and  landowners,  both  public  and  private,  should  support  the 
purpose  and  intent  of  the  ESA.   Cooperation,  not  confrontation,  will  offer  the 
greatest  potential  for  success. 

•  Public  and  private  forestlands  have  a  significant  role  in  the  conservation  of 
species  and  ecosystems.    Pursuant  to  the  5th  amendment  to  the  U.S. 
Constitution,  basic  private  property  rights  must  be  considered,  valued,  and 
protected  where  private  lands  are  necessary  to  conserve  a  listed  species  or 
habitat. 

•  As  U.S.  and  world  populations  continue  to  increase,  there  will  be  additional 
demands  on  forestlands  to  produce  a  range  of  outputs.   The  ESA  must 
consider  human  needs  for  both  commodities  and  a  healthy  environment. 

The  Society  of  American  Foresters  makes  the  following  recommendations  for  improving  the 
current  ESA  and  its  application. 
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Comments  on  the  Reauthorization  of  the  Endangered  Species  Act 
SAF  Position  Statement 


The  Listing  Process 

Listing  of  species  should  continue  to  be  based  solely  upon  the  best  scientific  and  commercial 
data  available,  as  currently  stated  in  the  ESA  (Section  4b).  The  Secretaries  of  Interior  and 
Commerce  may,  on  their  own  initiatives,  propose  to  list  species,  and  interested  parties  may 
petition  for  a  listing  but,  in  either  case,  neither  the  general  public  nor  the  biological  sciences 
community  of  interests  are  involved  in  the  process  for  purposes  of  comment  until  after  a 
proposal  to  list  is  published  in  the  Federal  Register. 

With  respect  to  the  scientific  basis  of  a  proposed  listing,  the  broad  interests  of  society  must 
be  provided  for  in  a  revised  process  that  guarantees  an  objective  and  impartial  application  of 
science  in  determining  the  adequacy  of  biological  information  that  supports  proposals  or 
petitions  to  list  a  species. 

Accordingly: 

•  Prior  to  a  listing,  a  proposal  to  list  should  be  referred  to  an  independent  Select 
Biological  Committee  (SBC)  comprised  of  federal  and  state  government  and 
private  sector  scientists  who  are  not  involved  with  federal  agency  listing  ac- 
tivities. 

•  The  SBC  "peer  group"  would  accept,  hear,  and  review  all  information 
pertinent  to  a  listing  proposal  and  make  a  finding  about  the  scientific  adequacy 
of  the  proposal.    If  the  Secretary's  subsequent  decision  to  list  is  inconsistent 
with  the  SBC  finding,  the  Secretary  must  disclose  the  inconsistency  and 
explain  to  the  public  the  reasons  for  proceeding  with  the  listing. 

•  The  SBC  should  also  participate  in  developing  or  changing  criteria  and 
guidelines  for  listing  any  fish,  wildlife,  or  plant  below  the  species  level. 
Modem  scientific  techniques  such  as  electrophoresis,  DNA  analysis,  or  other 
state-of-the-art  techniques  should  be  employed  where  appropriate.    The 
committee  should  also  be  involved  in  reviews  of  questions  about  speciation, 
subspeciation,  and  listing  of  populations. 

The  Recovery  Plan  Process 

The  recovery  plan  process  is  one  of  the  most  fundamental  components  of  the  ESA,  and  is 
initiated  after  a  species  is  listed.   Federal  agencies  have  an  affirmative  responsibility  to 
support  the  development  and  implementation  of  recovery  plans,  and  to  work  towards 
recovery  of  listed  species.    A  revised  ESA  should  specify  that  recovery  plans  should  address 
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the  physical  and  biological  feasibility  and  consequences,  economic  efficiency,  economic 
equity,  social  or  cultural  acceptability,  and  operational  or  administrative  practicality  of 
actions  aimed  at  promoting  the  persistence  and  recovery  of  listed  species. 


Additionally: 


Recovery  plans  should  contain  clearly  defined  objectives  and  timeframes  that 
lead  to  measurable  goals  for  recovery  and  ultimately  delisting  of  the  species. 

Critical  habitat  designation  should  become  a  key  component  of  and  emerge 
from  the  recovery  plan  process. 

Habitat  Conservation  Plans  are  an  important  component  of  this  recovery  plan. 
Habitat  Conservation  Plans  (FCP)  have  been  developed  by  several  private 
entities  in  voluntary  cooperation  with  the  U.S.  Fish  and  Wildlife  Service  that 
are  effective  in  preserving  and  providing  habitat  for  endangered  and  threatened 
species.    For  example.  Plum  Creek  Timber  Company  has  established  HCP's 
for  both  the  Grizzly  Bear  and  the  Spotted  Owl  in  the  Cascades  region  of 
Washington.    In  the  Southeast,  Georgia  Pacific  Corp.,  Hancock  Timber,  and 
International  Paper  Co.  have  developed  HCP's  for  the  Red-cockaded 
woodpecker.    Pinehurst  Country  Club  in  North  Carolina  has  managed 
Longleaf  pine  to  encourage  the  Red-cockaded  woodpecker  to  inhabit  their 
property  to  facilitate  recovery  of  the  species.  All  of  this  has  been  accomplished 
under  Section  7  consultations  within  the  current  law. 

Realizing  the  potential  for  extreme  adverse  impacts  to  the  private  property 
rights  of  Pacific  Northwest  landowners  under  the  President's  Forest  Plan  for 
the  Northwest  and  Northern  California,  the  U.S.  Fish  and  Wildlife  Service  is 
proposing  to  exempt  all  private  woodland  owners  whose  property  is  eighty 
(80)  acres  or  less  in  size  from  the  Spotted  Owl  recovery  program  if  no  owls 
are  present.    Thus,  the  Interior  Department  is  utilizing  significant 
administrative  leeway  provided  under  the  ESA.   This  is  the  type  of  science- 
based,  common  sense  implementation  of  the  ESA  that  is  needed.    More  of  this 
kind  of  innovation  and  constructive  reauthorization  discussion  is  needed.    For 
example,  there  is  a  nation-wide  five-acre  proposed  exemption  that  is  part  of 
Secretary  Babbitt's  10-point  proposal. 

The  entire  recovery  plan  process  should  be  completed  within  twelve  months 
following  the  listing  of  a  species. 
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•  To  improve  the  efficiency  and  continuity  of  the  recovery  plan  process,  special 
recovery  teams  should  be  established  around  a  core  group  of  experienced 
recovery  process  planners  and  scientists.   The  core  team  would  be  augmented 
with  the  appropriate  species  specialists  from  within  and  outside  the  agency 
responsible  for  each  individual  recovery  plan  initiative.    Provision  should  be 
made  for  periodic  review  and  public  comment  on  proposed  revisions. 

•  To  gain  the  efficiencies  that  the  shortened  recovery  plan  process  should  yield, 
society  must  accept  the  fact  that  plans  will  be  "living  documents"  that  will 
change  as  additional  data  becomes  available.    Recovery  plans  should 
acknowledge  key  information  needs  and  provide  for  research,  inventories, 
monitoring,  and  specified  timelines  to  fill  information  gaps  and  be  adjusted 
when  necessary  to  reflect  new  knowledge. 

•  Recovery  plans  should  include  alternative  options  for  achieving  recovery,  with 
associated  risk  analysis  to  assess  the  likelihood  (high,  medium,  or  low)  for 
success  of  these  options.   Whenever  possible,  the  alternative  that  achieves 
recovery  with  the  least  adverse  socioeconomic  impact  should  be  selected. 

•  The  agency  responsible  for  recovery  initiatives  should  develop  a  set  of  criteria 
and  guidelines  for  establishing  a  species  recovery  prioritization  process  that, 
among  other  things,  recognizes  actual  and  potential  ESA  program  funding 
levels  and  limitations,  societal  values  and  priorities,  and  chances  for  recovery 
success. 

•  While  recovery  plans  focus  on  public  lands,  a  program  to  stimulate 
government/private  partnerships  should  be  developed  and  implemented  where 
private  lands  are  critical  to  the  recovery  effort.    An  option  to  include  in  such 
programs  should  be  a  provision  to  relocate  listed  species  from  private  to  public 
lands  where  feasible. 

•  Because  the  knowledge  base  for  many  situations  is  currently  inadequate,  a 
statutory  requirement  to  list  multi-species  and  "endangered  ecosystems"  would 
be  premature  at  this  time.   Rather,  the  recovery  plan  process  should  be 
stimulated  to  evolve  steadily  over  the  longterm  toward  multi-species 
management  plans  that  focus  on  ecosystems  and  ecological  communities. 

The  Secretary  of  the  Interior  and  Undersecretary  of  Commerce  for  Oceans  and  Atmospheres 
released  a  lengthy  set  of  documents  on  March  6,  1995,  which  describe  ten  principles  to 
balance  endangered  species  protection  with  economic  development.   Their  implementation 
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will  bring  significant  change  to  the  way  the  Endangered  Species  Act  is  implemented.   These 
principles  are  strikingly  similar  to  SAP's  recommendations  to  Congress  in  1993  concerning 
reauthorization  of  the  ESA.   They  are: 

1.  Base  ESA  decisions  on  sound  and  objective  science. 

2.  Minimize  social  and  economic  impacts. 

3.  Provide  quick,  responsive  answers  and  certainty  to  landowners. 

4.  Treat  landowners  fairly  and  with  consideration. 

5.  Create  incentives  for  landowners  to  conserve  species. 

.  6.         Make  effective  use  of  limited  public  and  private  resources  by  focusing  on 
groups  of  species  dependent  on  the  same  habitat. 

7.  Prevent  species  from  becoming  endangered  or  threatened. 

8.  Promptly  recover  and  de-list  threatened  and  endangered  species. 

9.  Promote  efficiency  and  consistency. 

10.  Provide  state,  tribal,  and  local  governments  with  opportunities  to  play  a 
greater  role  in  carrying  out  the  ESA. 

Private  Lands-Roles  and  Responsibilities 

Seventy-two  percent  of  America's  commercial  forests  are  in  private  ownership.    These 
private  lands  play  an  important  role  in  the  protection  of  biotic  communities.   The  principle  of 
private  ownership  of  land  is  based  both  upon  English  common  law  and  the  5th  amendment  to 
the  U.S.  Constitution.    Private  ownership  thus  carries  with  it  a  commensurate  stewardship 
responsibility.    A  revised  ESA  should  encourage  willing  stewardship  through  incentive 
programs  designed  for  various  land  use  and  management  activities.   The  revised  ESA,  and 
the  implementation  of  its  principles,  should  recognize  the  following: 

•  Private  landowners  who  cede  control  of  their  lands  to  society  in  the  name  of 

preserving  threatened  or  endangered  species  should  receive  just  compensation. 
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•  Species  recovery  on  private  lands  is  a  public  responsibility.    Private  landowner 
roles  concerning  avoidance  of  "take,"  as  defined  in  the  ESA,  must  be  clearly 
stated  in  federal  law. 

•  Applicants  for  an  "incidental  take"  permit  are  expected  to  file  an  associated 
Habitat  Conservation  Plan  (HCP),  which,  for  many  landowners,  could  be 
prohibitively  expensive.    A  new,  more  workable  process  should  be  substituted 
for  the  current  HCP  process.    A  phased  approach,  as  outlined  below,  would 
address  those  landowners  whose  lands  are  essential  to  the  conservation  of  a 
listed  species,  but  who  are  unable  to  bear  the  costs. 

Phase  1:  Upon  determination  that  a  listed  species  occurs  on  private  ownership, 
the  agencies  involved  should,  where  the  lands  and  species  are  essential  to  the 
conservation  of  the  listed  species,  immediately  seek  to  work  with  landowners 
and/or  managers  to  develop  a  voluntary  cooperative  management  plan  that 
meets  the  species'  needs  for  protection  and  landowner  objectives.    The  plan 
should  result  in  a  documented  finding  of  "no  take"  or  "no  jeopardy." 
Generally,  the  process  should  be  completed  within  twelve  months. 

Phase  2:  When  steps  to  produce  voluntary  plans  do  not  prove  successful,  and 
where  material  interests  in  the  property  are  necessary  to  meet  species 
protection  goals,  the  responsible  agency  should  seek  to  purchase  a  conservation 
easement  covering  the  interests  needed.    Generally,  Phase  2  should  be 
completed  within  2  years  of  the  start  of  Phase  1  initiatives. 

Phase  3:  If  neither  Phase  1  or  2  prove  successful,  the  responsible  agency 
should  seek  either  (1)  to  exchange  public  lands  acceptable  to  the  landowner,  or 
(2)  be  prepared  as  courts  may  direct  to  justly  compensate  the  owner.    If  an 
exchange  is  not  acceptable,  the  agency  should  seek  to  acquire  the  affected 
property  at  a  value  at  least  as  great  as  it  would  be  without  the  presence  of  the 
listed  species.    Generally,  Phase  3  should  be  completed  within  3  years  of  the 
start  of  Phase  1  initiatives. 

As  an  alternative  to  a  judicial  determination  of  easement  value  (Phase  2)  or  compensation  for 
a  taking  (Phase  3),  a  "Market  Values  Board"  should  be  considered  to  settle  taking  and  values 
disputes  that  may  arise.  This  approach  should  not  be  construed  as  making  "compensation  for 
a  taking"  an  agency  responsibility  without  a  legal  finding  under  current  law  that 
compensation  for  the  talcing  is  due.  Rather,  SAF  proposes  the  alternative  as  a  "willing  buyer 
-  willing  seller"  scenario  within  which  to  resolve  administratively  taking 
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compensation  cases  quickly  and  fairly.    If  the  result  is  not  successful,  landowner  claims  that 
compensation  is  due  for  a  taking  of  property  shall  be  addressed  in  the  courts  under  existing 
law. 

•  If  the  responsible  agency  determines  that  management  plans  or  acquisition  of 
interests  are  not  necessary,  a  landowner's  responsibilities  under  the  ESA 
should  be  considered  terminated. 

•  Surveys  or  other  practices  to  determine  the  presence  of  a  listed  species  are  a 
wildlife  agency's  (state  or  federal)  responsibility.    Landowners  should  grant 
rights  of  ingress,  and  be  encouraged  to  cooperate  voluntarily,  but  not  be 
expected  to  bear  the  cost. 

•  Funding  realities  mandate  establishing  priorities  for  recovery  of  a  species. 
Populations  or  individuals  of  a  listed  species  outside  of  targeted  recovery 
populations  and/or  critical  habitats,  and  not  part  of  the  Phase  1  cooperative 
planning  process,  should  not  be  subject  to  ESA  restrictions. 

•  It  is  a  federal  responsibility  to  ensure  landowner  compliance  with  the  ESA.   If 
a  landowner  is  thought  to  be  in  violation  of  the  Act,  citizen  suit  provisions 
under  section  1 1  (g)  of  the  ESA  should  be  limited  to  actions  against  the 
appropriate  federal  agencies. 

The  Endangered  Species  Committee 

The  make  up  of  the  current  Endangered  Species  Committee  ("God  Squad")  guarantees  its 
impracticality  and  unworkability.    Its  federal  members  (Cabinet  and  near-Cabinet  level— ESA, 
Section  7[e][3])  are  seldom  personally  involved  in  ESA  tasks  at  hand  or  routinely  familiar 
with  the  issues  at  stake.    Except  for  the  Secretary  of  the  Interior  (one  of  the  six  federal 
members)  who  chairs  the  ESA,  the  federal  members  should  be  replaced.    In  their  stead 
should  be  appointed  high-level  and  knowledgeable  natural  resource  and  social  science 
professionals  from  other  federal  departments.   The  Secretary  of  the  Interior,  as  under  the 
current  ESA  composition,  would  be  accountable  for  ESA  exemption  decisions. 

SAF  urges  Congress  to  immediately  address  the  issue  of  reauthorizing  the  ESA.   What  is 
needed  and  desirable  is  reauthorization  of  the  ESA  through  thoughtful  discussion  to  devise 
legislation  that  is  firmly  grounded  in  science,  and  with  due  consideration  to  economic  and 
social  factors. 
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Statement  by  the  Hon,  Andy  Ireland,  Senior  Vice  President  For  Corporate  Animal 
Policy  and  Development,  Ringling  Bros,  and  Bamum  &   Bailey  Combined  Shows,  Inc. 

to 

The  House  Resources  Committee,  United  States  House  of  Representatives, 

Regarding  Endangered  Species  Act  Reform 

September  20,  1995 


OVERVIEW 

On  behalf  of  Ringling  Bros,  and  Bamum  and  Bailey,  I  would  like  to  thank  you  for 
this  opportunity  to  express  support  for  several  proposed  amendments  to  the  Endangered 
Species  Act  (ESA).  Ringling  Bros,  has  been  and  continues  to  be  strongly  supportive  of  the 
underlying  purposes  of  the  ESA.    However,  we  believe,  as  do  many  others,  that  it  is  time  to 
inject  a  measure  of  reasonableness  and  prudent  judgment  into  its  implementation. 

Since  1871,  Ringling  Bros,  and  Bamum  &  Bailey  has  been  recognized  as  the  foremost 
circus  in  the  world.    For  the  more  than  11  million  people  who  attend  our  performances 
yearly,  animals  are  an  integral  part  of  the  circus.   For  many  people,  the  circus  is  their  first 
introduction  to  animals  not  native  to  the  United  States  and  which  only  exist  in  critically 
declining  numbers  in  the  wild.   While  several  of  these  animals  are  now  protected  under  the 
Endangered  Species  Act,  the  circus  is  often  the  first  opportunity  many  have  to  actually  see  a 
live  elephant,  tiger  or  lion. 

The  educational  value  of  this  type  of  public  exhibition  is  evident  in  the  awareness  it 
creates,  not  only  of  the  animals  themselves,  but  of  the  need  to  protect  and  preserve  at-risk 
species  and  their  habitats. 


This  statement  outlines  amendments  we  support  along  with  relevant  background 
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material  and  experiences  of  Ringling  Bros,  and  Bamum  &  Bailey,  which  will  illustrate  the 
need  to  re-affirm  and  protect  the  educational  and  conservation  value  of  public  display  of  non- 
native  wildlife. 

In  general,  these  amendments  provide  for  — 

(1)  general  permitting  for  the  public  display  and  exhibition  of  endangered  species  by 
exhibitors  licensed  under  the  Animal  Welfare  Act,  thereby  recognizing  that  the  public  display 
of  these  animals  contributes  to  the  education  of  the  public  about  the  ecological  role  and 
conservation  needs  of  the  affected  species;  and 

(2)  statutory  recognition  of  the  meaning  of  "bred  in  captivity"  or  "captive-bred"  based  upon 
the  definition  as  currently  set  forth  in  the  Code  of  Federal  Regulations. 


Education  of  the  Public 

Specifically,  the  amendments  authorize  a  "public  display  permit,"  under  terms  and 
conditions  that  the  Secretary  of  Interior  prescribes.  The  permit  is  similar  to  that  created  for  the 
marine  park  and  aquaria  community  under  the  Marine  Mammal  Protection  Act  amendments 
enacted  last  year.  This  general  permit  simplifies  and  provides  clear  statutory  authorization  for 
the  public  display  community  to  continue  certain  limited  activities  in  accordance  with  the  ESA. 
In  terms  of  the  circus,  these  activities  involve  the  f)ossession  and  movement  of  non-native 
endangered  species  as  part  of  a  traveling  exhibition. 

The  permit  requires  specific  standards  and  criteria  for  eligibility.  Principal  among  the 
criteria  for  obtaining  such  a  permit  is  the  recognition  that  the  public  display  or  exhibition  of 
living  wildlife  contributes  to  the  education  of  the  public  about  the  ecological  role  and 
conservation  needs  of  the  affected  species.  Permitted  activities  include  buying,  selling, 
importing  and  exporting  of  endangered  species  by  USDA-licensed  exhibitors  for  authorized 
public  display  purposes.  Because  the  animals  involved  are,  by  law,  either  captive-bred  or 
acquired  prior  to  the  Convention  on  International  Trade  in  Endangered  Species  (CITES),  there 
is  no  detrimental  impact  on  wild  populations.  In  fact,  the  resulting  increase  in  public  awareness 
to  the  plight  of  endangered  species  actually  helps  to  further  efforts  in  conservation  of  species  and 
their  habitats. 

Bred  in  Captivity  Definition 

The  amendments  also  clarify  the  definition  of  "bred  in  captivity"  and  "captive-bred"  to 
reflect  the  current  regulatory  definition  that  has  been  in  use  for  many  years.  Under  the 
amendment,  such  terms  mean  "wildlife,  including  eggs,  bom  or  otherwise  produced  in  captivity 


from  parents  that  mated  or  otherwise  transferred  gametes  in  captivity,  if  reproduction  is  sexual. 
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or  from  parents  that  were  in  captivity  when  development  of  their  progeny  began,  if  development 
is  asexual." 

Licensed  Exhibitors 

The  remaining  amendment  conforms  the  proviso  regarding  the  definition  of  commercial 
activity  with  the  above  amendments.  The  Endangered  Species  Act  prohibits  trade  in  endangered 
species  for  commercial  purposes.  However,  it  was  not  the  intent  of  Congress  to  include  public 
display  or  exhibition  of  commodities  as  "trade".  The  current  regulatory  definition  reflects  this, 
but  has  been  vulnerable  to  legal  challenge  and  requires  clarification.  Public  display  of  live 
species  by  USDA-licensed  exhibitors  is  currently  recognized  as  beneficial  to  the  species' 
propagation  or  survival  and  the  amendment  establishes  that  this  activity  is  non-commercial  for 
purposes  of  the  ESA. 


EDUCATION  AND  CONSERVATION 

The  animals  which  are  part  of  Ringling  Bros,  and  Bamum  &  Bailey  circus  are,  in 
essence,  ambassadors  for  those  of  their  species  in  the  wild  whose  habitats,  and  consequent 
survival,  continue  to  be  in  jeopardy.  The  educational  value  of  the  public  exhibition  of  wildlife 
lies  in  the  awareness  it  creates  —  not  only  of  the  animals  themselves  ~  but  of  the  need  to  protect 
and  preserve  threatened  or  endangered  species  and  their  habitats. 

In  response  to  the  Fish  and  Wildlife  Service  proposed  rulemaking  deleting  education  as 
the  sole  basis  for  captive-bred  wildlife  registration,  Ringling  Bros,  and  Bamum  &  Bailey  also 
commissioned  a  study  on  the  effect  of  live  animal  entertainment  on  education  and,  in  turn,  the 
effect  of  education  on  preservation  of  endangered  species.  The  study,  by  Yale  University 
Professors  Dorothy  and  Jerome  Singer,  "The  Circus  As  An  Educational  Experience:  Teaching 
Children  about  Animal  Life,"  reflects  the  results  of  a  survey  of  general  academic  articles  and 
studies  on  the  educational  value  of  live  entertainment. 

A  study  by  the  Roper  Organization,  entitled  "Attitudes  of  Parents  and  Teachers  Towards 
Education  and  Animals  in  the  Circus,"  confirms  this.  Interviews  with  1000  parents  of  children 
ages  2  to  12,  and  over  400  teachers,  illustrate  the  circus'  contribution  in  providing  a  significant 
forum  for  children  to  become  aware  of,  and  be  educated  about,  animals.  More  importantly,  the 
study  shows  that  this  awareness  and  sensitivity  promote  an  increased  desire  on  the  part  of  the 
public  to  protect  animals  and  their  habitats. 

The  Roper  Organization's  poll  focuses  more  specificjdly  on  the  link  between  live  viewing  of 
animals  in  the  circus  environment  and  the  resulting  increased  awareness  among  parents,  teachers 
and  children  of  the  need  to  conserve  and  protect  exotic  wildlife.  Some  of  the  results  of  these 
studies  are  summarized  below: 


521 


Ninety-six  percent  of  teachers  say  that  seeing  animals  in  a  circus  adds  to  the 
interest  students  have  in  learning  about  animals  and  makes  them  want  to  protect 
these  animals  in  the  wild. 

Live  animal  acts  evoke  huge  responses  in  children  and  are  talked  about  long 
afterwards.  The  glamour  of  the  circus  experience  stimulates  a  child's  interest  in 
animals  and  makes  him  more  receptive  to  learning  more  about  animals. 

Circus  visits  provide  an  opportunity  for  teachers  and  parents  to  enhance  learning 
about  animals  (and  thus  conservation  needs)  through  the  use  of  follow-up 
materials. 

Seventy-two  percent  of  parents  believe  that  showing  children  what  the  animals  can 
do  will  help  them  learn  respect  for  the  animals  and  make  them  want  to  protect 
them. 

Seventy-eight  percent  of  teachers  have  added  information  on  circus  animals  to 
their  curriculum  as  a  result  of  circus  attendance.  Eight  in  ten  teachers  surveyed 
felt  that  after  a  visit  to  the  circus,  students  will  be  more  likely  to  protect  these 
animals  in  the  wild  as  a  result  of  their  new  knowledge  and  respect  for  wildlife. 

It  cannot  be  disputed  that  there  exists  a  strong  and  compelling  public  educational  value 
in  viewing  exotic  and  threatened  species.  One's  life  experience  as  well  as  studies  such  as  those 
cited  directly  support  that  observation.  Children  who  are  sensitized  toward  the  plight  of 
endangered  species  are  more  likely  to  be  conservation  minded  as  they  mature.  Parents  whose 
children  are  interested  in  animals  are  more  likely  to  act  in  ways  that  promote  conservation 
efforts  through  involvement  in  the  political  process  or  public  activism. 

Recognizing  the  well  documented  link  between  seeing  live  animals  at  the  circus  and  the 
opportunity  to  educate  children  about  those  animals  and  their  conservation  needs  in  the  wild, 
Ringling  Bros,  and  Bamum  &  Bailey  realized  the  impact  and  contribution  that  the  circus  could 
make  in  the  areas  of  education  and  conservation.  Established  in  1975  to  respond  to  the  flood 
of  requests  received  each  year  from  educators,  Ringling  Bros.'  Department  of  Educational 
Services  now  provides  a  variety  of  programs,  including: 

1.  Up  Close  and  Personal.  This  specially  scripted  program  brings  classrooms  to  the 
Circus  for  a  special  performance,  which  includes  a  complimentary  teacher's  guide. 

2.  Touch  Tours.  To  bring  the  Circus  experience  to  the  hearing  impaired  and 
physically-challenged,  Ringling  Bros,  designed  a  special  tour  which  enables  patrons  to 
actually  touch  and  sense  the  animals  and  other  aspects  of  the  circus.  In  conjunction  with 
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the  National  Braille  Press,  Ringling  Bros,  designed  a  braille  circus  program.  Sign- 
language  tours  are  also  available  and  include  question  and  answer  opportunities  about  the 
circus  and  its  exotic  animals. 

3.  CIRCUS  WORKS.  An  intensive  teacher  workshop,  CIRCUSWORKS,  provides 
a  half-day  resource  building  seminar  geared  towards  children  K-8th  grade.  The  seminar 
is  offered  at  no  cost  and  provides  teachers  with  reproducible  materials  in  a  variety  of 
subjects  such  as  math,  physics,  arts,  social  studies,  sciences  and  animals  in  particular. 
CIRCUSWORKS  is  provided  on  a  weekly  basis  across  the  country  and  has  been 
presented  at  several  reading  conferences. 

4.  Ringling  Readers.  Ringling  Bros,  was  presented  with  a  wonderful  opportunity 
to  work  with  the  Reading  is  Fundamental  (RTF)  program  presented  in  schools,  libraries 
and  other  care  facilities  nationwide.  The  Circus  was  especially  honored  to  participate 
in  a  White  House  program  on  RIP.  Recognizing  the  importance  of  encouraging  the 
development  of  reading  skills  in  children  through  the  use  of  fun  and  informative 
materials,  Ringling  Bros,  began  publication  of  its  own  quarterly  complimentary  circus- 
theme  newsletter,  the  "Three  Ring  Gazette".  With  a  current  circulation  of  over  35,000 
students  and  teachers,  the  Gazette  provides  an  insight  into  circus  life  with  an  emphasis 
on  the  need  for  conservation  and  protection  of  endangered  wildlife. 

5.  School/Library  Kit.  Containing  a  variety  of  activities  relating  to  animals  and 
other  aspects  of  the  circus,  this  kit  is  available  to  educators  and  librarians  at  cost. 

6.  Public  Outreach.  In  light  of  the  valuable  educational  and  conservation  experience 
of  a  visit  to  the  circus  -  especially  to  those  who  would  otherwise  have  no  opportunity 
to  view  these  exotic  and  magnificent  animals  in  a  live  setting  ~  Ringling  Bros,  distributes 
more  than  half  a  million  free  tickets  each  year  to  disadvantaged  children  and  their 
families.  Ringling  Bros,  believes  that  the  family  experience  provides  a  unique  and 
valuable  impetus  for  continued  learning  and  education. 

The  efforts  of  Ringling  Bros,  and  Bamum  &  Bailey  to  educate  about  and  conserve 
endangered  species  have  recently  been  jeopardized  by  a  proposed  revision  of  the  captive-bred 
wildlife  (CBW)  registration  system.  Although  the  ESA  prohibits  certain  uses  and  activities 
involving  endangered  species,  exceptions  are  available  when  such  activities  serve  a  scientific 
purpose  or  "enhance  the  propagation  or  survival"  of  species.  Integral  to  the  definition  of 
enhancement  of  species  survival  is  conservation  education.  The  Congressional  findings  in  the 
enacting  legislation  itself  specifically  recognize  education  as  a  contributing  factor  to  the 
conservation  of  endangered  and  threatened  species.  The  Fish  and  Wildlife  Service  implementing 
regulations  reflect  this  component,  as  well. 

In  fact,  the  Fish  and  Wildlife  Service  made  a  finding  in  1979  that  the  live  exhibition  of 
wildlife  before  the  public  plays  a  positive  and  beneficial  role  in  enhancing  the  propagation  of  the 
species  exhibited.   The  Service  stated  that— 
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"Evidence  supports  a  finding  that  normal  practices  of  animal  husbandry,  the 
accumulation,  holding  and  transfer  of  surplus  wildlife,  and  the  live  exhibition  of  wildlife 
to  educate  the  public  about  the  ecological  role  and  conservation  needs  of  the  species  are 
activities  that  are  beneficial  for  the  purpose  of  enhancing  propagation  or  survival. 
Accordingly,  the  Service  proposes  to  permit  such  activities  under  conditions  that  will 
provide  sufficient  regulatory  control  without  impeding  the  activities. "  (emphasis  added). 
(See     44  Fed.  Reg.  30044  (May   23,  1979). 

In  addition,  the  Congress  found  and  declared  in  Section  1531  of  the  ESA  - 
Congressional  Findings  and  Declaration  of  Purpose  and  Policy  ~  that  endangered  or  threatened 
species  of  "...wildlife. ..are  of  aesthetic,  ecological,  educational,  historical,  recreational,  and 
scientific  value  to  the  Nation  and  its  people. . . "   (emphasis  added). 

Nonetheless,  the  Service  promulgated  a  regulatory  review  of  the  CBW  registration  system 
and  challenged  the  conservation  education  value  of  public  display.  In  spite  of  the  well 
documented  evidence  favoring  the  educational  value  of  public  display,  and  absent  any  evidence 
of  an  adverse  effect  of  exhibition  on  the  protection  of  endangered  species  or  their  habitats,  the 
Service  deleted  conservation  education  as  a  sole  qualification  for  registration  under  the  CBW 
system.  In  addition,  a  proposed  rulemaking  is  pending  which  would  remove  conservation 
^ucation  as  a  basis  for  permits  in  general  under  the  ESA.  These  actions  are  simply  not 
justified.  Contrary  to  its  intended  effect,  this  change  will  have  a  detrimental  effect  on  the  long- 
term  conservation  of  endangered  species. 

The  creation  of  a  public  display  permit  for  exhibition  purposes  resolves  these  issues  and 
injects  some  certainty  and  reasonableness  into  the  regulatory  process  under  the  ESA. 

WILDLIFE  BRED  IN  CAPTIVITY 

In  addition  to  providing  an  opportunity  for  people  to  see  and  learn  about  endangered 
species,  Ringling  Bros,  and  Bamum  &  Bailey  is  engaged  in  the  captive  breeding  of  endangered 
Asian  elephants.  Since  1962,  Ringling  Bros,  and  Bamum  &  Bailey  has  been  involved  in  the 
births  of  more  than  25  baby  elephants.  Given  the  increasing  degradation  of  the  natural  habitat 
of  a  species  as  critically  endangered  as  the  Asian  elephant,  captive  breeding  becomes  an  essential 
factor  in  rescuing  the  species  from  the  brink  of  extinction  and  strengthening  the  likelihood  of  its 
long-term  viability. 

Ringling  Bros,  and  Bamum  &  Bailey  currently  owns  and  operates  its  own  Asian  elephant 
breeding  facility  in  Florida  where  it  successfully  breeds  through  natural  service  and  researches 
artificial  insemination,  animal  husbandry  and  reproductive  functions.  Ringling  Bros,  and 
Bamum  &  Bailey  works  closely  with  universities  and  zoos  on  breeding  techniques  and  has  been 
involved  in  brealing  loans  with  other  entities  in  an  effort  to  strengthen  and  enlarge  the 
current  captive  gene  pool.   Ringling  Bros,  and  Bamum  &  Bailey's  reputation  as  a  responsible 
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and  knowledgeable  source  with  respect  to  animal  care  and  husbandry  practices  is  exemplified 
by  the  numerous  requests  received  for  information  and  assistance  from  zoos,  veterinarians  and 
universities. 

In  addition  to  endangered  Asian  elephants,  the  owner  of  Ringling  Bros,  and  Bamum  & 
Bailey  is  also  very  involved  in  the  conservation  of  rare  white  tigers  and  lions  through  the 
production  of  the  Las  Vegas  show  featuring  world  renowned  entertainers  and  conservationists 
Siegfried  &  Roy.  Siegfried  &  Roy  have  been  heralded  for  their  successful  breeding  of  Royal 
White  Tigers  and  are  now  entering  into  an  alliance  with  the  Johannesburg  Zoological  Society 
and  the  Timbavati  Nature  Reserve  to  do  the  same  for  the  endangered  white  lions.  With  fewer 
than  10  white  lions  currently  in  existence,  successful  captive  breeding  is  the  only  hope  for 
survival  of  this  rare  species. 

In  1979,  the  Fish  and  Wildlife  Service  concluded  that  wildlife  in  captivity  "can  be  used 
to  bolster  or  restock  wild  populations  ...  provide  an  alternative  to  wild  populations  ...  and  ... 
provide  opportunities  for  research  for  wild  populations."  The  Service  stated  further,  that  it 
"believes  that  a  wide  range  of  activities  involved  in  the  propagation  and  maintenance  of  wildlife 
may  be  permitted  for  [enhancing  the  propagation  or  survival  of  the  affected  species]  when  it  can 
be  shown  that  they  would  not  be  detrimental  to  the  survival  of  wild  or  captive  populations  of  the 
species."  (30  Fed.  Reg.  30044  (May  23,  1978)).  In  the  long  run,  conservation  of  many  species 
will  continue  to  be  partially  dependent  upon  captive  breeding.  The  amendment,  therefore,  stands 
to  enhance  conservation  efforts,  and  through  such  efforts,  the  propagation  of  affected  species. 

Because  of  the  requirements  of  the  ESA  and  CITES,  the  public  display  community  relies 
on  animals  bom  and  bred  in  captivity  in  the  United  States  or  those  acquired  prior  to  the 
enactment  of  CITES.  As  the  population  of  pre-CITES  animals  in  captivity  ages,  however,  there 
is  an  increasing  need  to  develop  and  encourage  viable  captive-breeding  programs.  In  this 
country  the  ESA  is  the  domestic  enabling  legislation  implementing  CITES.  In  light  of  captive 
breeding's  potential  for  enhancing  the  continued  existence  of  endangered  species  and  the  goals 
of  CITES,  the  ESA  should  encourage,  not  frustrate,  captive  breeding  efforts. 

Captive  populations  represent  an  essential  component  of  preserving  and  enlarging  gene 
pools  for  the  future  and  provide  an  opportunity  to  study  the  behavior  and  needs  of  endangered 
species.  The  mere  fact  that  public  display  is  entertaining  or  for-profit  does  not  diminish 
its  value  in  terms  of  education  or  conservation  awareness.  The  private  sector  should  not  be 
discouraged  from  investing  its  time  and  resources  in  the  conservation  and  propagation  of  species 
and  their  habitats.  Unfortunately,  the  current  policies  of  the  Fish  and  Wildlife  Service  do  just 
that. 

In  order  to  receive  permission  to  export  an  endangered  species  under  the  ESA,  it  must 
be  shown  that  the  animal  was  either  "pre-Convention",  i.e.,  acquired  prior  to  the  CITES  ban 
on  trade  in  endangered  species,  or  "bred  in  captivity".  The  current  regulatory  definition  of 
captive-bred  under  the  ESA  requires  that  the  offspring  be  bom  in  captivity  to  parents  that  mated 
in  captivity  [50  CFR  §17.3].  For  purposes  of  export,  however,  the  Service  is  imposing  a  more 
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stringent  and  inconsistent  policy  requiring  proof  of  a  viable  second  generation  captive 
population.  This  requirement  reflects  unilateral  implementation  by  the  Fish  and  Wildlife  Service 
of  a  CITES  resolution  adopted  at  the  Conference  of  the  Parties  in  1979.  Notwithstanding  the 
existence  of  a  conflicting  and  established  regulatory  definition,  the  new  requirement  has  never 
been  formally  adopted  as  domestic  law  either  by  Congressional  ratification  nor  by  standard 
rulemaking  pursuant  to  the  Administrative  Procedures  Act. 

Even  more  significant  than  the  Service's  failure  to  submit  the  "second  generation" 
requirement  to  Congress  or  the  public  rulemaking  process,  is  the  fact  that  this  higher  yet 
completely  ineffective  threshold  undermines  current  private  sector  efforts  regarding  the  breeding 
of  animals  in  captivity  and,  thus,  the  long-range  viability  of  that  species. 

For  example,  the  adverse  effects  of  the  CITES-inspired  captive-bred  policy  are  illustrated 
by  Ringling  Bros.'s  1994  application  for  permits  to  take  eighteen  of  its  Asian  elephants  to 
Toronto,  Ontario  for  a  week-long  engagement.  Fourteen  of  the  elephants  were  "pre-convention" 
and  four  were  bom  in  captivity  in  this  country  to  parents  who  mated  in  captivity.  Despite  the 
definition  set  forth  in  its  own  regulations,  the  Service  applied  the  CITES  "second  generation" 
standard  to  the  export  applications.  As  a  result,  Ringling  Bros. '  request  for  permits  to  transport 
(export  to  Toronto  and  re-import  back  to  the  United  States)  four  captive-bred  Asian  elephants 
was  denied,  although  there  was  no  defensible  rationale  given  to  support  such  a  denial.  .  .  only 
the  Service's  "policy"  in  direct  conflict  with  the  regulations. 

Subsequent  negotiations  with  Fish  and  Wildlife  Service  and  Canadian  officials,  during 
which  Ringling  Bros,  pointed  out  the  hardship  of  separating  four  young  elephants  from  the  herd 
and  the  logistical  dilemma  of  housing  the  animals  for  a  week  at  the  US-Canadian  border,  did 
yield  a  form  of  compromise.  Ultimately,  the  four  elephants  were  allowed  to  travel  to  Canada 
provided  they  did  not  perform  in  the  show.  This  counterproductive  and  illogical  outcome  is 
but  one  example  of  the  adverse  effect  of  the  application  of  this  unwarranted  new  policy.  This 
unnecessarily  frustrating  experience  will  be  repeated  each  time  Ringling  seeks  to  travel  abroad 
with  the  Circus  and  return  unless  a  sensible  resolution  is  implemented  such  as  the  one  outlined 
in  the  proposed  amendments. 

To  remedy  this,  the  amendment  adopts  statutorily  the  regulatory  definition  of  "bred  in 
captivity"  and  "captive-bred"  developed  by  the  Fish  and  Wildlife  Service  and  currently  found 
at  30  C.F.R.  17.3.  Captive  breeding  is  recognized  as  an  important  means  of  assisting  in  the 
propagation  and  survival  of  species  of  certain  wildlife  and  one  that  both  Congress  and  the  Fish 
and  Wildlife  Service  have  recognized  in  the  past. 
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ADDITIONAL  MATTERS 


Delays  in  Permit  Notices 

Another  issue  of  concern  is  the  prompt  publication  of  permit  notices  in  the  Federal 
Register.  Publication  is  a  required  step  in  the  permitting  process  ~  purely  administrative  and 
in  no  way  discretionary.  Yet,  unnecessary  delays  in  publication  often  undermine  or  render  moot 
the  underlying  permit  request. 

One  example  is  a  situation  Ringling  Bros,  and  Bamum  &  Bailey  recently  faced  in  an 
attempt  to  import  several  captive-bred  lion  cubs  from  England.  The  cubs  had  been  bom  in 
captivity  in  England  while  their  owner/trainer  was  performing  in  the  United  States.  Because  it 
is  critical  to  begin  training  at  an  early  age,  arrangements  were  made  to  import  the  cubs  to  the 
United  States.  Weeks  became  months  and  no  publication  of  the  permit  notice  appeared  in  the 
Federal  Register. 

Delays  in  publication  can  and  do  result  in  substantial  hardship  on  everyone  involved 
including  the  wildlife,  and  can  have  the  same  effect  as  a  denial.  In  this  case,  months  of  delay 
by  the  Service  in  publishing  the  permit  notice  resulted  in  a  permanent  loss  of  valuable  training 
time  and  Ringling  Bros,  and  Bamum  &  Bailey  was  ultimately  forced  to  abandon  its  effort  to 
import  the  cubs.  This  type  of  problem  not  only  impedes  the  goals  of  the  ESA  but  needlessly 
frustrates  the  operations  of  the  Circus. 

Animal  Welfare  and  Husbandry 

In  closing,  I  would  like  to  address  briefly  the  matter  of  Ringling  Bros,  and  Bamum  & 
Bailey's  commitment  to  quality  and  humane  care  of  animals,  especially  those  in  its  care. 

As  an  exhibitor  of  animals,  Ringling  Bros,  and  Bamum  &  Bailey  is  subject  to  U.S. 
Department  of  Agriculture  (USDA)  regulations  under  the  Animal  Welfare  Act  (7  U.S.C.  2131, 
et  seq.)  and  must  apply  for  an  Exhibitor's  License  every  year.  The  Circus  is  subject  to  regular 
unannounced  inspections  by  the  Animal  and  Plant  Health  Inspection  Service  (APHIS)  and  a 
written  report  is  filed  by  each  inspector.  Never,  in  the  past  20  years,  under  its  present 
management  has  Ringling  Bros,  been  cited  for  any  incident  of  animal  neglect  or  abuse. 

Ringling  Bros,  and  Bamum  &  Bailey  works  diligently  and  cooperatively  with  government 
agencies  to  ensure  its  full  compliance  with  the  Animal  Welfare  Act  and  to  be  responsive  to  any 
suggestions  relative  to  the  care  and  welfare  of  animals  in  its  charge.  Ringling  Bros,  and  Bamum 
&  Bailey  takes  its  responsibilities  to  the  animals  in  its  immediate  care,  as  well  as  its  additional 
responsibilities  to  those  in  the  wild,  very  seriously. 
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CONCLUSION 

Captive  populations  represent  the  hope  for  the  future  in  terms  of  preserving  gene  pools 
and  studying  the  behavior  and  needs  of  endangered  species.  Without  certainty  in  the  law  and 
the  incentive  to  continue  to  invest  in  and  display  these  species,  private  enterprise  participation 
in  conservation  efforts  will  decline. 

Ringling  Bros,  and  Bamum  &  Bailey  furthers  the  cause  of  the  Endangered  Species  Act 
in  two  ways  -  by  providing  a  public  display  that  is  both  educational  and  entertaining  and 
through  its  state-of-the-art  efforts  in  captive  breeding.    We  take  our  responsibility  to  care  for 
these  animals  seriously  and  believe  that  through  cooperation  between  the  private  and  public 
sectors  we  can  work  together  to  help  conserve  species  and  protect  habitats  for  future  generations. 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  your  consideration  of  the 
concerns  I've  expressed  about  the  ESA  and  our  support  for  amendments  to  address  those 
concerns.  These  amendments,  we  believe,  represent  a  sensible  and  responsible  approach  to  the 
issues  and  are  supportive  of  the  underlying  purposes  of  the  Endangered  Species  Act.  We  urge 
the  Subcommittee  to  incorporate  the  amendments  in  its  legislation  to  reform  the  Endangered 
Species  Act. 
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IMPLICATIONS  OF  THE  U.S.  FISH  AND  WIDLIFE 

SERVICE  ENDANGERED  SPECIES  ACT  OF  1973 

ON  CONSERVATION  ACTIVITIES  IN  AFRICA 

ESPECIALLY  TANZANIA 
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1.0       INTRQDUCnON: 

The  alamung  rate  at  which  wildlife  populations,  are  declining  in  their  respective  ranges 
has  drawn  the  attention  of  many  conservation  interest  groups,  governments  and  other 
international  communities.  Indiscriminate  poachers,  illegal  dealers  and  traders  working  in 
concert  to  fuel  international  lucrative  markets  with  wildlife  products,  and  coupled  vtrith  nuui  and 
animal  conflict  at  points  of  interface  appear  to  be  increasing  and  are  the  main  causes  of  driving 
certain  species  to  the  verge  of  extinction. 

Habitats  occupied  by  certain  endangered  species  have  also  been  degraded  and 
fragmented  as  a  result  of  encroachment  and  malpractices  by  man.  Human  population  numbers 
are  also  on  the  increase  and  undoubtedly  the  multiplier  effects  cannot  be  overemphasized. 

In  die  course  of  recognizing  these  unpfecedented  problems  and  concerned  that  wildlife 
resources  must  be  conserved  for  the  benefit  of  the  present  and  future  generations,  governments 
in  Africa  including  Tanzania,  and  the  international  community  with  specific  reference  herein  to 
the  U.S.  Fish  and  Wildlife  Service  (USFWS)  have  made  efforts  to  propound  possible 
solutions  to  the  causes  of  decline  in  numbers  of  certain  species,  but  the  stricter  domestic 
measures  many  times  put  in  place  by  the  USFWS  appear  to  be  too  restrictive  to  allow  for 
countries  in  Africa  to  practice  the  wise  use  of  resources,  as  spelt  out  by  international  bodies  like 
lUCN.  The  Convention  on  Wetlands  Especially  as  Water  Fowl  habitat  (The  Ramsar 
Convention),  CITES  -  which  curbs  illegal  trade,  etc. 

This  document  examines  some  of  the  threats  and  mitigations  in  place,  at  local  and 
international  circles,  which  respectively  may  wimess  the  disappearance  and/or  the  Survival  of 
Endangered  Species  from  Africa.  The  document  also  examines  the  USFWS  Endangered 
Species  Act  in  light  of  the  strategic  types  of  mitigation  in  place.  It  is  the  belief  of  the 
conservation  conununity  that  this  Act  may  not  enhance  other  conservation  strategies  in  place 
today. 

2.0       THREATS  FACED  BY  WILDLIFE  RESOURCES  IN  MOST  OF  THE 

AFRICAN  RANGE  STATES  ESPECIALLY  TANZANL\ 

The  decline  in  wildlife  populations  in  Africa  has  mostly  been  attributed  to  the  poaching 
fueled  by  illegal  trade  more  than  habitat  loss.  In  the  advent  of  economic  development  habitat 
loss  is  also  becoming  a  matter  of  great  concern.  Most  of  the  endangered  species  have  been 
exposed  to  threats  including:- 

(i)        Poaching  and  illegal  trade  for  raw  and  finished  products  which  finally  find  way  into 
international  lucrative  maricets.  Illegal  traders  and  dealers  in  wildlife  products  enjoy  windfall 
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profits  which  constitute  the  major  part  of  incentives  for  poaching.  Benefits  left  to  local  people 
in  range  states  are  marginal  and  those  involved  in  poaching  continue  to  remain  poor. 

(ii)  Habitat  loss  through  encroachment  in  acquisition  of  increased  farmland  and  livestock 
keeping  area  has  become  increasingly  common.  This  is  a  manifestation  of  human  population 
growth  most  of  whom  living  in  rural  areas. 

(iii)  Possible  inadequecy  of  legal  instruments  has  made  it  difficult  to  gun  down  culprits  and 
in  certain  cases  the  punishments  imposed  have  no  correlation  with  the  status  of  the  species  in 
the  wild. 

(iv)  The  use  of  resources  in  many  areas  is  not  often  done  through  guidelines  which  could  be 
bom  out  of  management  plans  for  the  respective  areas. 

(vi)  Lx>cal  communities  who  live  anrtongst  wildlife  in  rural  areas  do  not  derive  adequate  and 
direct  benefits  from  the  use  of  these  resources.  The  participation  by  local  communities  in 
conscr/ation  is  therefore  inadequate  and  this  situation  may  condemn  conservation  efforts  from 
government. 

3.  MmGATTONS  TO  THE  THREATS 

3.1        MITIGATIONS  IN  AFRICA 

(i)         Up-date  of  legislation  to  adequately  address  conservation  issues  is  receiving  attention, 

e.g.  in  Tanzania  those  convicted  of  elephant  poaching  and  found  guilty  are  sentenced  to  a  jail 

period  30  years. 

(ii)  Conservation  Areas  are  delineated  with  boundaries  demarcated  by  use  of  modem 
technology. 

(iii)  Resources  use  forms  are  made  according  to  the  location  and  access  of  a  Conservation 
Area.  The  Selous  Game  Reserve  for  example,  is  infested  with  tsetse  flies,  highly  inaccessible 
and  is  mostly  used  for  sport  hunting  activities.  At  the  other  extreme  the  Serengeti  National 
Park  is  strictly  used  for  photographic  tourism  purposes.  In  doing  so  one  finds  that  the  income 
generated  per  unit  area  fi"om  a  conservation  area  is  optimal.  Both  types  of  use  are  therefore 
necessary. 

(iv)       Management  plans  for  conservation  areas  are  being  put  in  place. 


531 


(v)  Policies  and  Management  Plans  for  significantly  traded  species  and  those  which  are 
critical  or  endangered  are  speedily  coming  in  place.  Tanzania  has  policies  and  management 
plans  for  the  elephant,  crocodile,  bird  trade  etc. 

(vi)  Most  Range  States  (In  Afiica)have  taken  the  initiative  to  ratify  or  accede  to  International 
Conventions  or  Agreement:  use  of  resources  sustainably.  Recognizing  that  illegal  trade  in  wild 
fauna  and  flora  in  Africa  has  been  going  on  unabated  notwidistanding  the  existence  of  effective 
international  instruments,  it  is  pertinent  to  underline  here  that  a  legal  action  to  reduce  and  finally 
eliminate  poaching  and  finally  eliminate  poaching  has  recently  been  concluded  in  Africa.  The 
action  called  The  Lusaka  Agreement  will  come  into  force  as  soon  as  a  certain  number  of  States 
shall  have  ratified  it  This  Agreement  is  open  for  ratification  or  accession  to  all  African 
countries.  It  is  an  action  to  reckon  with  since  its  adoption  has  put  in  place  a  mechanism  for 
closer  co-operation  among  designated  national  law  enforcement  agencies. 

(vii)  -  Recognizing  that  governments  alone  have  not  fully  addressed  strategies  to  stall 
conservation  activities  and  that  depletion  of  wildlife  resources  continue  although  at  reduced 
rates. 

Accq>ting  that  while  resident  hunting  in  many  African  countries  is  practiced  by  the  local 
"rich"  people  and  the  resident  expatriates,  tourist/sport  hunting  remains  to  be  practiced  by 
tourists  from  overseas, 

concerned  that  local  communities  (villagers)  can  neither  afford  the  resident  licence  fees 
nor  to  use  traditicmal  weapons  under  existing  legislation,  and  therefore  do  not  have  the  rights  of 
use  of  wildlife  resources  accuring  in  areas  which  would  otherwise  be  used  for  agriculture  or 
timber  logging. 

Decisions  have  been  made  across  Africa  to  develop  coherent  community  conservation 
policies  which  take  into  account  local  conditions  of  human  settlement  and  land  tenure  systems. 
It  is  within  the  premises  of  intergrating  local  communities  and  conservation  that  governments 
must  promote  die  conservation  of  wildlife  and  its  associated  habitats  by  allowing  the  villagers 
to  enjoy  direct  benefits  that  accrue  from  resource-use  based  activities.  Having  done  so  the 
villagers  who  are  often  times  employed  by  dealers  and  traders  in  wildlife  resources  and  in  turn 
labelled  as  poachers  shall  change  their  attitude  and  join  hands  with  governments  to  stamp-out 
poaching.  Community  conservation  projects  around  some  protected  areas  in  Tanzania  have 
been  launched  to  this  effect  and  results  are  that  poaching  in  and  outside  protected  areas  has 
declined  significandy. 
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3.2        MITIGATIONS  IN  INTERNATIONAL  CIRCLES 
(i)         REVISION  OF  RESOLUTIONS:-  e.g.  CITES 

Under  Article  (iii)  3(a)  of  the  CITES  Convention  it  became  obligatory  for  the  Scientific 
Authority  of  the  State  of  Import  to  determine  and  decide  that  the  import  of  the  respective 
specimens  and  especially  for  Appendix  I  Species  shall  be  at  the  level  and  for  purposes  which 
are  not  detrimental  to  the  survival  of  the  species.  It  has  remained  the  concern  of  many  range 
states  that  this  wording  of  the  convention  did  not  require  the  Scientific  Authority  of  the  State  of 
import  to  determine  that  the  EXPORT  shall  be  for  purposes  Uiat  arc  not  detrimental  to  the 
survival  of  the  species  as  after  all  this  is  the  prerogative  of  the  state  of  export  as  stipulated  in 
Article  (iii)  2(a).  But  importing  countries  like  the  U.S.  have  often  times  taken  a  position  of 
intent  that  imports  would  be  subject  to  the  findings  by  their  Scientific  Authorities.  At  the  9th 
meeting  of  the  Conference  of  the  Parties  to  CITES  the  authenticity  of  the  findings  of  a 
Scientific  Authority  in  an  importing  country  was  discussed.  The  point  is  -  Does  mere 
information  gathered  by  the  importing  country  qualify  a  decision  that  specific  imports,  like 
tourist  hunted  elephant  trophies,  be  banned  without  appropriate  but  all  very  objective  and 
expensive  scientific  studies  which  undertaken  in  the  exporting  countries  anyway!  Since  this  is 
not  the  case  the  9th  COP  recommended  a  revision  of  various  CITES  rcslutionsincluding,  for 
example.  Resolution  Conf.  2. 1 1  (Trade  in  Hunting  Trophies  of  Species  listed  in  Appendix  I) 
that  under  the  new  Conf.2.1 1  Rev.(b)  the  problem  raised  in  the  wording  of  Article  (iii)  3(a)  has 
been  harmonised.  Through  free  but  regulated  use  of  resources  in  exporting  countries  wildlife 
can  be  saved  from  going  extinct 

It  has  also  been  the  concern  of  many  Parties  to  CITES  that  several  cases  of  violation  of 
the  Convention  have  occurred  as  a  result  of  inadequate  implementation  by  Management 
Authorities  in  both  importing  and  exporting  countries.  In  circumstances,  the  9th  COP  called 
for  the  obligation  of  Parties  to  collaborate  closely  in  the  application  of  the  Convention  through 
exchange  of  information  on  matters  related  to  illegal  trade  in  wildlife.  The  situation  in 
developing  countries  including  matters  related  to  their  socio-economies,  and  the  like  in  relation 
to  the  implementation  of  the  Convention  was  also  underscored  It  was  therefore  recommended 
that  Resolution  Conf.  3.9  -  International  Compliance  control  be  revised.  Res.  Conf.  3.9  Rev. 
(a)  -  (c)  is  now  in  place  -  advocating  for  strict  compliance  and  control  in  the  regulation  of  trade 
in  wildlife.  These  are  just  a  few  revisions,  among  several,  which  are  made  at  meetings  of  the 
Conference  of  the  Parties  to  CITES  to  ensure  continued  survival  of  endangered  species. 

(u)        NEW  RESOLUTIONS: 

At  every  meeting  of  the  conference  of  the  Parties  new  resolutions  are  made. 
Resolutions  deemed  obsolete  are  repealed  of  these  meetings.  Decisions  are  also  made  at 
CITES  meeting,  and  a  few  from  the  9th  COP  are  herein  quoted. 
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Where  national  legislation  is  believed  generally  not  to  address  the  requirements  for 
implennentation  of  CITES  actions  were  put  in  place.  The  need  for  Parties  to  take  all  the 
necessary  steps  to  put  in  place  legislation  for  implementation  of  CITES;  Regarding  issuance  of 
permits  -  vigilance  is  necessary  when  issuing  documents  for  valuable  specimens  and  specimens 
of  species  listed  in  Appendix  I  of  CITES;  Regarding  accepunce  of  Permits,  the  CITES 
Secretariat's  advice  is  necessary  before  acceptance  of  the  impoit  of  live  specimens  of  Appendix 
I  species  deemed  to  have  been  bied  in  captivity,  and  Parties  need  check  with  the  Secretariat 
when  in  doubt  about  the  authenticity  of  permits  accompanying  shipments  in  suspect  • 
Regarding  illegal  trade.  Parties  should  endeavor  to  identify  and  convict  suspects  upon  seizure 
of  specimens.  Regarding  implementation  of  Resolution  Conf .  8.9,  "The  Tnde  in  Wild  -  caught 
Animal  Specimens",  the  Animals  Committee  should  choose  a  "safe"  level  of  trade  for  species 
subject  to  significant  trade  and  are  listed  in  Appendix  0  of  CITES;  etc,  etc. 

4.0       THE  USFWS  ENDANGERED  SPECIES  ACT 

The  USFWS  Endangered  Species  Act  of  1973  as  amended  by  the  100th  Congress 
embodies  purposes  which  mean  well  to  conservation  especially  in  the  context  of  the  U.S. 
legislation  system.  However,  this  document  underlines  the  following  observations  with 
subsequent  suggestions:- 

(i)  Sec.2(4)(F)  and  (G)  -  that  the  U.S.  has  pledges  for  sovereignty  in  the  international 
community  to  conserve  to  the  extent  practicable  various  species  of  fauna  and  flora  facing 
extinction  is  respected.  The  participation  of  the  U.S.  in  CITES  matters  todate  is  commendable 
and  would  like  to  see  more  of  its  (her)  various  inputs  in  the  form  of  technology,  financing, 
training,  law  enforcement  techniques,  etc. 

In  Sec.2  subsection  (a)  the  Act  underscores  the  need  to  provide  a  means  where 
ecosystems  which  are  meant  to  be  the  home  of  threatened  and  endangered  species  may  be 
conserved  with  the  aim  of  providing  a  program  which  allows  for  taking  measures  to  conserve 
the  respective  species.  But  while  the  Act  is  tailored  to  fully  address  issues  in  the  U.S.  it 
remains  a  matter  of  great  concern  that  in  the  international  context  practical  application  of  the  Act 
may  not  bear  fruits  fully.  This  point  can  be  clarified  further  with  the  example  of  the  black  rhino 
(Diceros  bicornis)  which  inspite  of  international  obligations  in  place  the  species  is  at  at  the 
brink  of  extinction  perhaps  as  a  result  of  lack  of  funds.  It  appears  therefore  that  stricter 
domestic  measure  like  a  ban  in  trade  alone  may  not  enhance  the  conservation  of  species.  At  the 
9th  meeting  of  Uie  Conference  of  the  Parties  to  CITES  South  Africa's  proposal  to  trade  in  live 
rhinos  was  endorsed.  This  move  may  not  be  favoured  by  the  U.S.  Endangered  Species  Act 
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but  the  gist  of  the  matter  is  that  revenues  generated  from  the  sale  of  some  rhinos  shall  be 
ploughed  back  into  rhino  conservation  activities. 

Section  4(a)  of  the  Act  constitutes  criteria  to  determine  whether  a  species  is  threatened 
with  extinction  or  endangered  But  this  assumes  that  if  some  of  these  factors  prevail  then  the 
species  or  its  habitat  may  not  recover  if  trade  in  its  products  is  not  curtailed.  But  contemporary 
conservation  strategies  in  Afirica  as  stipulated  in  item  3. 1  of  this  document  appear  to  reduce  the 
speed  and  force  of  destruction  of  habitat  or  decline  of  species.  A  mere  blanket  ban  in  the  use  of 
wildlife  may  not  be  the  solution. 

Section  4(3)(b)  -  "Basis  for  Determinations"  of  the  Act  empowers  the  Secretary  to 
"make  determinations  required  by  subsection  (a)(1)  on  the  basis  of  data  available  to  him  after 
conducting  a  review  of  the  status  of  the  species" ....  In  many  instances  observation  has  it  that 
information  which  may  not  necessarily  be  scientific  data  has  been  used.  An  example  is  the 
recently  (1994)  USFWS  Proposed  Guidelines  on  the  African  Elephant  Sport-hunted  Trophies. 
While  the  guidelines  were  constructive  and  needed  comments  from  the  range  states  it  was 
puzzling  to  have  the  need  to  spend  time  and  money  on  this  exercise  when  respective  range 
states  have  deposited  hunting  quotas  with  the  CITES  Secretariat  These  quotas  were  sent  to  all 
CITES  member  states  in  the  form  of  a  notification.  These  quotas  arc  set  by  Scientific 
Authorities  of  the  range  states,  and  a  move  such  as  the  proposed  guidelines  by  the  USFWS 
questions  the  credibility  of  these  authorities.  It  must  be  known  that  the  USFWS  does  not 
undertake  research  projects  on  site  in  the  respective  range  states.  How  could  it  be  possible  to 
question  data  from  range  states  without  scientific  data  collected  by  the  USFWS  or  by  a 
reputable  organization  (in  collaboration  with  range  states)  The  9th  meeting  of  the  CITES  COP 
has  addressed  this  matter  as  stipulated  in  item  3.1  of  this  document 

It  is  necessary  to  understand  that  in  the  case  of  the  African  elephant  in  areas  where  this  species 
brings  no  tangible  benefits,  evidence  suggests  either  that  illegal  exploiution  will  take  place  or 
that  large  numbers  of  elephants  will  be  shot  on  sometimes  dubious  pretext  of  causing  damage 
to  hunum  property.  Both  these  activities  are  considerably  more  detrimental  to  the  survival  of 
the  African  elephant  than  sport  hunting.  In  the  circumstances  the  USFWS  should  adopt 
measures  for  the  import  of  trophies  or  live  animals  that  follow  an  approach  of  adaptive 
management  as  practiced  by  many  range  states. 

5.         CONCLUSION  AND  RECOMMENDATIONS: 

(i)  The  USFWS  Endangered  Species  Act  appears  practically  feesible  for  the  U.S.  States. 
It  may  only  be  most  modified  to  suit  modem  conservation  strategies  in  other  countries. 
Modifications  would  include:-  making  management  plans  for  conservation  areas: 
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ensuring  that  policies  and  management  plans  for  endangered  species  are  in  the  countries 
of  origin  are  in  place 

Donors  especially  in  this  case  the  USFWS  should  help  fund  sustainable  fact  finding 
and  strategic  planning  and  law  enforcement  projects. 

Confidence  in  data  that  comes  from  Scientific  Authorities  of  other  range  states 

Appreciation  of  the  contemporary  strategies  that  guide  towards  wise  use  of  resources 
including,  intergrating  local  communities  with  conservation  activities,  promoting  sustainable 
taking  of  species  for  example  sport  hunting  of  elephants,  etc. 

(ii)  It  is  the  concern  of  many  Afiican  countries  as  to  how  the  USFWS  would  monitor  the 
effectiveness  of  the  Act  when  projects  of  this  nature  are  not  known  to  be  conducted  in  the 
endangered  species'  range  states.  It  is  herein  submitted  that  the  USFWS  Act  may  not  be  an 
appropriate  mechanism  for  checks  and  balances.  It  is  certainly  not  the  appropriate 
backstopping  mechanism  for  species  whose  continued  existence  is  questionable. 

(iii)  The  Act  and  various  USFWS  guidelines  do  impose  on  other  range  states  to  undertake 
detailed  and  regular  surveys  outside  the  possible  scope,  if  one  considers  that  most  of  the  areas 
of  occurrence  of  endangered  species  in  Aftica  are  heavily-wooded.  Routine  monitoring  of 
endangered  species  is  done  in  most  range  states  and  with  increasing  law  enforcement  efforts  it 
should  suffice  to  accept  suggestions  for  harvest  levels  done  by  the  range  states  and  endorsed 
by  international  bodies. 

(iv)  Reputable  international  conservation  bodies  are  in  place  with  varying  strategies  to 
conserve  endangered  si>ecies.  Activities  undertaken  by  these  institutions  in  concert  merge  to 
ensure  survival  of  endangered  species.  CITES,  for  example,  controls  illegal  trade.  CITES 
resolutions  and  decisions  arc  revised  at  every  meeting  of  the  Conference  of  the  Parties  to  keep 
abreast  of  technology  and  strategies  used  by  poachers,  illegal  traders  and  dealers.  Since  the 
U.S.  is  a  member  to  most  of  these  bodies  it  should  suffice  to  operate  within  the  premises  of  the 
mechanisms  agreed  upon  by  the  international  community,  and  it  would  be  expensive  to 
introduce  and  put  into  action  other  instruments  like  this  Act  in  countries  which  are  satellite  to 
the  U.S. 
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INTRODUCTION 

riie  concern  shown  by  the  USA  in  the 
conservation  ot  threatened  and  endangered 
ipecies  in  other  countries  is  appreciated 
liiroughout  the  world.  However,  the 
United  State's  Endangered  Species  Act 
(ESA)  as  it  currently  stands  is 
controversial  with  regard  to  foreign 
ipecies. 

The  crux  of  the  debate  concerning  the 
application  of  the  ESA  to  foreign  species 
is  one  of  philosophy... 

•  Should  one  adopt  a  strategy  like 
the  current  ESA  that  largely  seeks 
to  criminalise  and  severely  restrict 
or  prohibit  trade  in   rare  species? 

•  Alternatively,  should  one's  focus 
be  on  providing  incentives  for  the 
conservation  of  biodiversity  and 
maintenance  of  habitat  in  range 
states;  whilst  promoting  measures 
to  increase  self-sufficiency  in 
funding  conservation  ? 

•  Should  one  pursue  conservation  or 
preservationist  policies  ? 

•  To  what  extent  should  the  ESA 
promote    policies    that    take    into 


account  human  needs  in  developing 
countries  ? 

•  Is  commercialisation  and 
sustainable  use  of  uilij.ifj 
necessarily  a  bad  thing  when  a 
species  is  classified  as  threateneu 
or  endangered? 

•  Does  the  ESA  currently  make  „ 
significant  contribution  lo 
conservation  of  rare  foreign 
species  such  as  rhinos.' 
Alternatively,  could  the  ESA  e-.jn 
be  prejudicial  to  successful 
conservation  in  foreign  range 
states? 

The  addition  of  foreign  species  to  the 
ESA  took  place  at  a  time  when  there  was 
no  adequate  international  wildlife  trade 
legislation.  With  the  subsequent 
development  and  growth  of  CITES  to 
become  a  major  international  treaty  wuh 
108  member  countries... 

•  Is  the  application  of  the  ESA  to 
foreign  species  now  largely 
redundant,  seeking  to  duplicate 
much  of  what  is  already  covered 
bv  CITES? 
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CHOICE    OF    RHINOS 
STUDY  SPECIES 


AS     CASE 


Given  that  the  ESA  seeks  to  improve  the 
status  and  long  term  prospects  for 
endangered  and  threatened  species  it  is 
worth  examining  the  South  African  case 
histories  of  two  rare  flagship  species  -  the 
black  and  white  rhino. 

•  What  lessons  can  be  learnt  from 
South  Africa's  experience  with 
these  species  ? 

•  What  sorts  of  conservation  policies 
are  going  to  succeed  in  future  ? 

•  The  application  of  trade  bans  in 
foreign  species  listed  as  endangered 
or  threatened  under  the  ESA  is 
based  on  the  Western  protectionist 
view  that  commercialisation  and 
sustainable  use  of  rare  and 
endangered  species  is  detrimental 
to  their  conservation.  Do  the  rhino 
case  histories  support  or  refute  this 
argument? 

This  submission  therefore  examines  how 
the  ESA  relates  to  the  conservation  of 
rare  and  endangered  foreign  species,  using 
white  and  black  rhinos  in  South  Africa  as 
examples. 

As  the  country  holding  78%  of  Africa's 
wild  rhino,  and  with  a  demonstrably 
successful  track  record  in  rhino 
conservation;  South  Africa  has  earned  the 
right  to  express    its  opinion  on  what  is 


best  for  successful  rhino  conservation. 


SUMMARY 

This  paper  discusses  how  live  trade  and 
sport  hunting  of  white  rhino  has  opened  up 
new  habitat  for  these  animals  in  both  state 
and  privately  run  parks.  This  has 
contributed  to  the  increase  in  their 
countrywide  numbers  from  1800  in  1968 
to  over  6370  today. 

Black  rhino  were  commercialised  in  1989, 
and  five  private  populations  now  exist  in 
South  Africa.  Although  to  date,  no  hunting 
of  black  rhino  has  been  officially 
sanctioned,  the  hunting  of  the  occasional 
individually  known  post-breeding  geriatric 
male  black  rhino  is  being  seriously 
considered  in  some  quarters. 

This  commercialisation  and  sustainable  use 
of  rhinos  in  South  Africa  (through  live 
sales  and  limited  sport  hunting)  has 
contributed  significantly  to  the  success  of 
rhino  conservation.  It  has  achieved  this  by 
1)  generating  additional  revenue  which  has 
been  ploughed  back  into  conservation  as 
well  as  2)  providing  economic  incentives 
for  the  private  sector  to  look  after  and 
breed  rhino.  The  country  has  also 
benefited  from  the  influx  of  foreign 
exchange  and  the  additional  jobs  created. 

The  rhino  case  histories  suggest  that  the 
present  blanket  application  of  the  ESA 
trade  restrictions  on  listed  endangered 
foreign  species  can  limit  the  options 
available    to    range    states    to    develop 
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appropriate  successful  conservation 
strategies.  In  particular,  listing  of  a  foreign 
species  may  limit  the  ability  of  range  states 
to  generate  their  own  funds  for 
conservation  programs.  This  is  contrary  to 
CITES  calls  for  range  states  to  adopt 
measures  to  increase  self-sufficiency. 

Suggestions  are  made  on  how  the  ESA 
could  be  improved  when  dealing  with  rare 
foreign  species... 

•  The  ESA  provides  clear  benefits 
(eg  funding  and  provision  of 
habitat)  for  listed  US  species;  but 
provides  no  such  benefits  for  listed 
foreign  species.  If  foreign  species 
are  to  be  listed  under  the  ESA, 
then  provision  should  be  made  for 
financial  support  of  necessary  field 
conservation  programmes. 

•  It  appears  there  should  be  more 
consultation  with  range  states 
before  any  foreign  species  is  listed. 
Rjmge  States  in  most  cases  have 
the  best  idea  of  what  conservation 
strategies  will  be  most  appropriate 
for  their  species,  and  thus  have  the 
biggest  chance  of  success.  For 
example,  the  blanket  application 
of  a  trade  ban  on  the  importation 
of  legal  CITES  approved  hunting 
trophies  from  ESA  listed 
endangered  species  in  developing 
countries  may  be  counter 
productive. 

•  There  is  a  concern  that  application 
of  the  ESA  to  rare  foreign  species 
may  foreclose  some  options  that 
could  potentially  contribute  to 
their  conservation.  For  example  the 
more  progressive  approach  of 
sustainably  using  and 
commercialising     South     African 


rhinos  has  benefitted  their 
conservation  as  well  as  the  people 
of  the  country. 

•  For  conservation  to  succeed  in  the 

longer  term  in  developing  countries 
it  must  obtain  the  support  of  the 
people.  In  listing  foreign  species 
under  the  ESA  it  is  imperative  that 
such  actions  will  1)  not  alienate 
and  disadvantage  local  people  or  2) 
remove  or  reduce  the  economic 
incentive  for  the  private  sector  to 
conserve  the  species. 

To  this  end,  more  support  should  be 
forthcoming  for  controlled  sustainable  use 
and  commercialisation  of  even  rare  species 
provided  it  can  be  demonstrated  that  this 
will  not  be  to  the  detriment  of  the  species. 


This  paper  presents  the  views  of  the  Natal 
Parks  Board.  However,  it  would  be  fair  to 
say  that  the  opinions  expressed  here 
would  find  agreement  amongst  most,  if  not 
all,  the  other  major  state  conservation 
bodies  in  South  Africa,  as  well  as  those 
individuals  and  organisations  in  the  private 
sector  who  conserve  and  manage 
populations  of  rhino. 


THE  "SAVING"  FROM  EXTINCTION 
OF  THE  SOUTHERN  WHITE  RHINO 

The  southern  white  rhinoceros 
(Cerarorheriiim  simum  simum)  is  one  of  the 
very  few  large  mammals  which  has 
recovered  from  the  brink  of  extinction  to 
increase  greatly  in  both  number  and 
distribution. 

By  1895,  only  one  population  of  an 
estimated  20-50  animals  remained  in  the 
south  of  what  is  today  Hluhluwe-Umfolozi 
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Park  in  KwaZulu-Natal,  South  Africa. 

With  good  protection,  numbers  in  the  park 
built  up  to  the  level  where  concerns  were 
expressed  about  possible  "overgrazing"  by 
the  burgeoning  numbers  of  white  rhino. 
The  timely  development  of  immobilisation 
and  translocation  techniques  allowed  the 
Natal  Parks  Board  to  move  large  numbers 
of  white  riiino  to  many  other  Parks  and 
private  Game  Reserves/Ranches  (both 
inside  and  outside  South  Africa),  as  well 
as  to  Zoos  and  Safari  Parks  around  the 
world. 

Over  the  period  1962-1994,  the  Natal 
Parks  Board  alone  moved  3,629  white 
rhino  to  new  homes.  Other  conservation 
agencies  and  vets  in  South  Africa, 
Namibia,  Zimbabwe  and  Kenya  have  also 
developed  the  capability  to  successfully 
move  animals. 

A  century  on,  numbers  of  southern  white 
rhino  have  increased  from  the  one  small 
founder  population  in  Hluhluwe-Umfolozi 
Park  to  an  estimated  6,750  in  the  wild 
spread  throughout  184+  populations  in  8 
countries;  with  an  additional  630  odd  in 
Safari  Parks  and  Zoos  around  the  world. 

Currently  94.4%  of  the  southern  white 
rhinos  in  the  wild  still  occur  in  South 
Africa;  with  an  estimated  1,250  of  those 
on  private  land.  Zimbabwe,  Namibia  and 
Kenya  account  for  the  bulk  of  the 
remainder. 

This  "saving"  of  the  southern  white  rhino 
was  recognised  by  the  international 
community  at  the  recent  CITES  C0P9  as 
one  of  the  world's  great  conservation 
success  stories. 


SUCCESSFUL  CONSERVATION  OF 


THE  ENDANGERED  BLACK  RHINO 
IN  SOUTH  AFRICA 

Despite  bans  in  the  international  trade  in 
rhino  horn,  the  black  rhino  (Diceros 
bicornis)  in  Africa  has  suffered  a 
catastrophic  decline  in  numbers.  Since 
1970  numbers  in  the  wild  have  fallen  by 
98%  from  65,000  to  only  2,550.  Despite 
this  overall  decline  in  numbers,  black 
rhino  in  South  Africa,  have  like  the  white 
rhino,  increased  both  in  number  and 
distribution.  From  only  about  110  in  two 
populations  in  1933,  numbers  of  black 
rhino  in  South  Africa  are  currently 
approaching  1,000  in  22  populations;  five 
of  which  occur  on  private  land.  This  year 
at  least  another  one  new  private  and  one 
new  state  population  will  be  established. 

Interestingly,  the  same  three  countries, 
Namibia,  Zimbabwe  &  Kenya,  account 
for  the  bulk  of  the  balance  of  wodd's 
black  rhino. 


SOUTH  AFRICA'S  RHINO 
CONSERVATION  SUCCESS 
OBTAINED  AT  A  PRICE 


One  key  reason  behind  South  Africa's 
success  (and  indeed  the  success  in  other 
parks  in  Africa)  is  that  the  majority  of 
remaining  rhinos  occur  in  smaller,  fenced, 
well  protected  and  intensively  managed 
sanctuaries. 

Sadly,  rhinos  have  all  but  been  poached 
out,  or  removed  from,  the  vast  un fenced 
areas  of  bush  where  they  once  roamed  in 
large  numbers  -  but  where  it  was  not 
possible  to  deploy  sufficient  manpower  to 
limit  poaching    (eg.  Luangwa  Valley  in 
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Zambia,    the  Selous   Game   Reserve  in 

Tanzania,      the      Zambesi      valley  in 

Zimbabwe/Zambia,  Chobe/Moremi  in 
Botswana,  and  Tsavo  N.P.  in  Kenya). 

Successful  rhino  conservation  is  not 
cheap.  It  has  been  estimated  that  to 
successfully  conserve  and  manage  rhinos 
in  South  African  sanctuaries  can  cost  as 
much  as  $1,000  to  $1,200  per  square 
kilometre  per  year. 

The  financial  cost  of  the  intensive 
management  and  protection  responsible  for 
South  Africa's  conservation  success  has 
been  great;  and  has  almost  entirely  been 
provided  from  internal  sources  within 
South  Africa  without  support  from  external 
donors.  In  1994  the  total  budget  from  the 
state  to  South  African  public  conservation 
departments  looking  after  rhino  was 
approximately  R340  million  rand  (equiv. 
$95  million).  Private  sector  rhino 
conservation  has  been  self  funded. 

As  was  mentioned  at  CITES  COP  9, 
provisional  results  from  an  international 
study  of  the  costrbenefits  of  different 
approaches  to  rhino  conservation  indicate 
that  the  size  of  in-situ  conservation  budgets 
has  the  biggest  positive  influence  on 
likely  success.  South  Africa's  proud  record 
with  rhinos  is  not  unrelated  to  its  high 
expenditure  on  conservation. 

A  major  problem  currently  facing  not  only 
South  Africa,  but  also  many  other  rhino 
range  states,  is  that  state  conservation 
departments  have  for  a  number  of  years 
experienced  budgetary  cuts  in  real  terms  as 
government  grants  have  failed  to  keep 
pace  with  inflation.  In  some  cases  grants 
have  even  been  cut.  Funding  levels  for 
state  conservation  departments  in  South 
Africa  are  now  reaching  critical  levels. 
Thus  it  is  becoming  increasingly  difficult 


for  African  conservation  bodies  to 
maintain  the  levels  of  spending  necessary 
for  success.  Short  falls  are  expected  in 
some  areas  in  future. 

Although  the  black  rhino  is  listed  as 
endangered  under  the  ESA,  no  funds  are 
currently  forthcoming  under  the  act  to 
contribute  to  supporting  protection  of  the 
species  in-situ.  Despite  world  wide  bans  in 
illegal  horn  trade,  rhino  horn  still  fetches 
high  prices  which  stimulates  demand  and 
creates  poaching  pressure.  Thus  it  is 
essential  that  additional  funds  are  found  to 
maintain  adequate  security  for  in-situ 
populations. 

To  date  adequate  levels  of  alternative 
support  from  external  donors  has  not 
materialised  to  cover  shortfalls  in  rhino 
conservation  spending  in  range  states. 
Even  if  such  support  if  were  to  become 
available,  it  would  be  unlikely  to  be 
available  on  a  sustainable  basis. 

The  new  US  Rhinoceros  Conservation  Act 
is  very  positive,  although  unfortunately  it 
appears  that  available  funding  will  be  very 
much  lower  than  the  $10  million  per 
annum  envisaged  earlier. 

Seen  against  this  background  CITES  COP 
9  recognised  that  It  is  critical  for  rhino 
range  states  like  South  Africa  to  develop 
innovative  means  for  self-generation  of 
additional  Income  to  cover  any  current 
and  future  shortfalls  In  conservation 
funding.  The  CITES  COP  9  resolution  on 
the  Conservation  of  Rhinoceros  in  Asia  and 
Africa  RECOMMENDS  (hat  all  range 
states  develop  recovery  plans  for  the 
rhinoceros  populations  which  inter-alia;  a) 
are  appropriate  for  the  situation  in  their 
country;  b)  will  not  adversely  affect  rhino 
conservation  in  other  range  states;  c) 
include  provision  for  the  reinvestment  of 
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revenues  derived  from  the  use  of 
rhinoceros  that  is  consistent  with  the 
(CITES)  convention,  in  order  to  offset  the 
high  costs  of  their  conservation;  and  d) 
aim  towards  a  long  term  goal  of 
sustaining,  on  a  basis  of  self-sufficiency  , 
their  rhinoceros  conservation  efforts. 

There  is  concern  that  the  blanket  banning 
of  trade  in  endangered  species  and  their 
products  may  be  short-sighted  and  reduce 
conservation  options  available  in  range 
states.  This  is  contrary  to  CITES  which 
urges  that  all  potential  conservation 
options  be  evaluated. 

For  example  the  importing  of  black  rhino 
trophies  taken  during  conservation 
dehorning  exercises  in  Zimbabwe  would 
help  pay  for  the  cost  of  such  measures, 
without  being  to  the  detriment  of  the 
species;  yet  the  importation  of  such 
trophies  into  the  USA  was  prohibited. 

Over  the  years,  excellent  black  rhino 
monitoring  in  Pilanesberg  National  Park, 
South  Africa,  led  to  the  identification  of 
three  geriatric  old  males.  All  three  animals 
subsequently  died  within  a  year  of  being 
identified  -  either  being  killed  by  other 
bulls,  or  dying  a  long  slow  death  due  to  ill 
health,  complications  associated  with  old 
age  and  resultant  malnutrition.  Let  us 
hypothetically  suppose  that  an  American 
hunter  offered  to  pay  $250,000  to  hunt  one 
such  geriatric  male  black  rhino.  The 
animal's  reproductive  life  is  over;  and  so 
hunting  it  is  not  going  to  be  to  the 
detriment  of  the  species.  The  revenue 
generated  from  just  one  such  rhino 
however  could  go  a  long  way  to 
contributing  to  the  high  costs  of  rhino 
conservation  and/or  to  contribute  to 
developing  neighbouring  communities. 
Under  the  current  ESA  the  importation  of 
such   a  trophy   would  be  automatically 


prohibited  as  the  black  rhino  is  classified 
as  endangered,  even  if  CITES  permission 
was  obtained. 

Thus,  from  a  South  African  perspective 
there  is  a  need  to  consider  each  case  on  its 
conservation  merit,  rather  than  resorting  to 
an  "automatic"  policy  for  all  endangered 
species.  It  is  important  that  no  valid 
options  for  conservation  are  foreclosed. 


GENERATION  OF  ADDITIONAL 
INCOME  FOR  CONSERVATION  IN 
SOUTH  AFRICA 

1)  ECOTOURISM 

Ecotourism  has  substantial  potential  in 
South  Africa  to  generate  revenue. 
Unfortunately  not  all  rhino  parks  or 
wildlife  reserves/ranches  are  accessible  or 
suitable  for  substantial  ecotourism.  While 
non-consumptive  ecotourism  can  generate 
additional  funds,  on  its  own  it  is  not 
enough. 

The  current  high  interest  rates  in  South 
Africa  make  it  very  expensive  for 
conservation  departments  to  borrow  money 
to  build  new  ecotourism  developments 
such  as  camps  and  lodges.  Putting  in  and 
maintaining  the  additional  necessary 
infrastructure  for  mass  ecotourism,  such  as 
serviceable  tourist  roads  is  also  very 
expensive.  Indeed,  after  paying  loan 
repayments  there  may  (in  the  short  to 
medium  term)  be  little  surplus  ecotourism 
revenue  available  to  plough  directly  back 
into  conservation. 

Some  people  outside  the  country  have 
suggested  that  South  African  Parks  may  be 
too  cheap,  and  that  the  simple  solution  ir> 
make  up  budgetary  shortfalls  is  simply  to 
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increase  charges.  However  this  ignores  the 
raci  that  1)  South  Africa  has  a  sizeable 
domestic  ecotourism  market  which  is 
.ilready  resisting  what  they  see  as  "high 
prices";  2)  Air  fares  to  South  Africa  from 
major  tourist  markets  like  Europe  are 
much  more  expensive  compared  to  those 
to  East  Africa  because  of  the  increased 
distances  involved.  South  Africa  therefore 
needs  to  keep  its  prices  lower  to  maintain 
competitiveness  and  thereby  increase  the 
country's  share  of  world  tourism;  3)  some 
of  the  most  upmarket  private  reserves 
catering  largely  for  wealthy  overseas 
tourists  are  already  charging  high  prices; 
.md  4)  when  state  parks  are  funded  by  the 
taxpayer,  one  cannot  charge  such  high 
prices  as  to  make  them  inaccessible  to  the 
very  citizens  who  pay  for  them. 


2)  GAME  SALES 

Commercialisation  of  game  has  made  a 
very  positive  contribution  to  South  African 
conservation  in  the  short  term.  The  sale  of 
328  white  rhinos  and  36  black  rhinos  by 
the  NPB  on  auction/secret  bids  has 
generated  a  total  turnover  of  R  12.92 
million  and  R  10.37  million  respectively 
in  just  six  years.  Until  1995  some  white 
rhino  were  also  sold  by  the  NPB  at  a  fixed 
price,  and  these  are  excluded  from  the 
.^bove  totals.  Sales  by  the  private  sector 
and  other  conservation  departments  have 
also  been  excluded.  Using  current 
exchange  rates  Natal  Parks  Board  rhino 
auction  sales  alone  produce  a  gross 
turnover  in  excess  of  over  $1  million  per 
annum.  It  is  encouraging  to  note  that  this 
year  average  white  rhino  prices  jumped  by 


These  game  sales  are  highly  beneficial  as 
the  major  state  conservation  departments 
in  South  Africa  with  rhino  (being 
parastaial),  are  able  to  plough  back  any 
additional  revenues  generated  from  game 
sales  into  conservation. 

Rhinos  are  not  the  only  game  species  sold 
on  auction.  The  total  turn  over  at  game 
auctions  annually  in  South  Africa  tops 
about  R6  million  (approx  $1.7  million). 
The  recent  NPB  auction  alone  had  a  gross 
turnover  of  R  5  million  ($1.4  million). 
Given  their  high  value,  the  bulk  of  the 
turnover  at  these  auctions  (m  the  region  of 
G0%)  is  made  up  of  rhino  sales. 

Before  1989,  the  Natal  Parks  Board  sold 
its  white  rhinos  at  low  prices  that  were 
effectively  well  below  their  true  market 
value.  However,  since  1989  the  Natal 
Parks  Board  have  auctioned  their  rhinos, 
letting  them  find  their  true  market  value. 
In  1989  black  rhinos  were  also  sold  to  the 
private  sector  for  the  first  time. 

Apart  from  greatly  increasing  revenue  tor 
the  Natal  Parks  Board,  this  increased 
commercialisation  of  rhinos  has  had  a 
number  of  positive  consequences... 

•  It  sent  a  message  to   magistrates 

and  police  that  rhino  crimes  were 
very  serious  and  deserving  of  beiii^ 
accorded  top  priority.  The  high 
value  of  rhinos  is  now  routinely 
quoted  by  conservation  departments 
in  court  to  persuade  magistrates  to 
hand  down  stiffer  sentences.  The 
South  African  Police  Endangered 
Species  Protection  Unit  also  was 
founded  the  same  year  that  rhinos 
were  given  a  true  "inarket- 
value"instead  of  only  a 
"conservation  value". 
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The  high  live  sale  prices  were  used 
to  lobby  for  substantial  increases 
in  the  legal  penalties  for 
convictions  relating  to  rhino 
poaching  and  illegal  trading  in 
rhino  horn. 

The  high  prices  fetched  for  live 
animals  significantly  increased  the 
incentive  for  the  private  sector  to 
breed  up  rhinos.  This  contributed 
to  increasing  the  economic 
viability  of  game  farming.  Indeed 
the  more  conservation  can 
demonstrate  that  it  is  the  best  form 
of  land  use,  the  more  conservation 
will  be  supported  by  the  majority 
of  the  public  and  the  politicians. 
Also  if  game  is  profitable  a  bigger 
area  of  the  country  will  be 
managed  as  wildlife  habitat  as 
opposed  to  being  transformed  into 
agricultural  monocultures  of  sugar 
cane,  gum  trees;  or  used  for  more 
ecologically  damaging  beef 
farming. 


been  increasing,  and  now  number 
around  1,250. 

Thus,  even  after  allowing  for  the  costs  of 
capture  and  translocation,  live  rhino  sales 
have  raised  a  substantial  amount  of  much 
needed  revenue  for  conservation  as  well  as 
having  a  number  of  other  positive  spin- 
offs. 


3)  HUNTING 

Adcock  &  Emslie  (1994)  have 
documented  that  hunting  of  white  rhino  in 
South  Africa  has  been  sustainable,  and  has 
substantially  benefitted  conservation.  Some 
key  points  to  note  from  this  paper  are 
that... 

•  The    average    annual    hunt   as   a 

percentage  of  all  white  rhino  in 
South  Africa  has  averaged  less  than 
1%  per  year  since  1968  (when 
sport  hunting  of  white  rhino  began 
in  earnest). 


The  abuse  of  hunting  by  some 
elements  in  the  private  sector  when 
white  rhinos  were  sold  at  a 
subsidised  price  (eg  such  as 
shooting  all  adult  bulls  or  even 
breeding  females)  dropped 
substantially  once  rhinos  fetched 
market  related  prices  as  the 
element  largely  responsible  for 
these  abuses  were  to  a  large  extent 
eliminated  from  the  market  because 
they  could  no  longer  afford  the 
new  high  prices  being  asked  for 
rhino.  The  annual  proportion  of 
white  rhinos  hunted  per  annum  on 
private  land  dropped  from  10.5% 
to  3%  once  the  live  value  of  rhino 
increased.  As  a  result,  numbers  of 
white  rhino  on  private  land  have 


Since  white  rhino  hunting  started  in 
South  Africa  in  1968,  white  rhino 
numbers  have  increased  from  1,800 
to  over  6,370. 

Using  current  prices  rhino  hunting 
since  1968  has  generated  a  gross 
turnover  of  equivalent  to  over  $22 
million  (excluding  other  trophy 
fees,  taxidermy  costs,  additional 
hotel  charges,  ammunition,  and 
additional  tourism  and  curio 
expenditure).  This  generation  of 
foreign  exchange  has  been  to  the 
benefit  of  the  country.  (This  year  it 
is  estimated  that  hunting  fees  and 
daily  rates  for  rhino  hunts  alone 
will  generate  a  turnover  of  close  to 
$2  million.) 
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•  Trophy  hunting  of  rhino  has  moved 
the  economics  of  many 
ranching/game  park  enterprises 
towards  profitability,  and  has 
promoted  the  continuing  existence 
of  white  rhinos  on  private  land. 
Hunting  helps  drive  the  live  sale 
industry  providing  another  way  for 
owners  to  finance  and  justify  their 
populations,  and  realise  a  return  on 
their  investment. 

•  The  hunting  and  associated  capture 
industries  generate  and  contribute 
to  the  creation  of  many  jobs  in 
South  Africa. 

•  State  conservation  bodies  like 
North  West  Environmental 
Conservation  (ex  Bop  Parks  Board) 
and  the  Natal  Parks  Board  have 
generated  revenue  from  both 
hunting  and  live  sales;  whilst  rhino 
have  continued  to  increase  in 
numbers  in  their  areas. 

Indeed  removing  rhinos  to  maintain 
populations  below  carrying  capacity  and 
hence  keep  populations  productive  is  a  key 
component  of  the  strategy  that  has  seen 
rhino  numbers  increase  greatly. 

As  part  of  the  data  collection  phase  of  an 
international  cost:benefit  study  into 
different  approaches  to  rhino  conservation 
it  was  found  that  the  United  States  imports 
the  majority  of  hunting  trophies  (Richard 
Emsiie  pers.comm.).  The  proportion  of 
white  rhinos  that  are  shot  by  American 
hunters  has  been  as  high  as  74.9  %  but  in 
recent  years  has  dropped  to  61.7  %. 

Should  the  importation  of  white  rhino 
trophies  into  the  USA  ever  be  stopped  for 
any  reason,  the  impact  on  conservation  in 
both  the  public  and  private  sector  would 


be  devastating.... 

•  Live  sale  prices  would  crash  and 
conservation  departments  would 
lose  the  substantial  income  that 
they  need  to  top  up  budgets  to 
ensure  good  protection  of  rhino. 

•  White  rhino  hunting  prices  would 
decline  as  more  ranchers  chased 
fewer  clients. 

•  Potential  income  for  ranchers  from 
having  white  rhino  would  decline 
sharply.  Many  ranchers  might 
unbundle  themselves  of  rhino  as 
the  risk  and  expense  of  protecting 
rhino  was  no  longer  justified  by  the 
potential  returns. 

•  The  economic  viability  of  game 
farming  may  be  affected  in  some 
areas  forcing  farmers  to  change 
from  game  to  cattle-farming, 
sugar-cane  or  forestry.  This  would 
result  in  habitat  transformation  to 
the  detriment  of  many  wildlife 
species. 

•  South  Africa's  FOREX  earnings 
from  conservation  would  decline. 

•  Many  people  in  the  hunting  and 
game  capture  and  subsidiary 
industries  would  lose  their  jobs.  In 
rural  areas  it  has  been  estimated 
that  each  worker  can  support  as 
many  as  15  people.  Thus  the 
number  of  people  negatively 
affected  would  be  much  higher. 

This  brings  one  to  the  inescapable  fact  in 
Africa,  that  conservation  cannot  be 
divorced  from  human  needs. 
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CONSERVATION    AS    A    VEHICLE 
FOR  HUMAN  DEVELOPMENT 


For  conservation  in  South  Africa  to 
succeed  in  the  long  term,  it  has  to  have  the 
support  of  the  majority  of  the  people  and 
the  politicians. 

The  fact  is  that  there  are  many  very  poor 
people  in  Africa.  The  more  conservation 
can  contribute  to  human  upliftment  and 
empowerment  the  better.  It  is  very 
important  that  rhino  conservation,  and 
indeed  all  conservation,  is  not  seen  as  a 
luxury  that  only  "rich  white-people"  do. 
Conservationists  cannot  afford  to  give  the 
impression  to  neighbouring  communities 
that  they  "care  more  about  animals  than 
people". 

It  is  essential  that  conservation  wins 
friends  and  builds  good  relations  with 
neighbouring  communities.  The  more 
wildlife  can  create  jobs  and  facilitate 
community  upliftment  (for  example  by 
facilitating  the  provision  of  clean  water, 
schools  or  health  clinics)  the  better.  Also 
the  more  revenue,  FOREX  and  jobs 
conservation  can  generate,  the  stronger  its 
case  will  be  for  more  funds  from  central 
government. 

The  early  history  of  African  game  reserves 
and  parks  is  one  of  colonialism.  Parks 
were  set  up  and  people  moved  out.  Strict 
protectionist  policies  were  enforced  with 
no  thought  for  the  welfare  of  the  poor. 
Neighbouring  communities  saw  little 
benefits  from  parks,  yet  the  Park's  wild 
animals  caused  damage  to  their  crops, 
livestock  and  property.  Over  the  decades 
antagonism  was  created  between  parks  and 
their  neighbours. 

However,    over   recent   years    a    major 


paradigm  shift  has  occurred  in  many 
African  countries.  Protectionism  is  now 
seen  as  discredited;  while  sustainable  use 
of  wildlife  has  been  adopted  as  the 
cornerstone  of  the  philosophy  underpinning 
conservation  in  the  region.  This  offers  the 
best  approach  to  helping  generate  the 
necessary  funds  for  conservation.  In  the 
poorer  countries  of  the  world  there  is 
growing  pressure  for  land  and  there  is 
pressure  to  "use  land  or  loose  it". 
Sustainable  Use  enables  conservationists  to 
justify  conservation  as  a  productive  form 
of  land  use. 

Conservation  developments  are  expanding 
in  many  areas  of  the  region  simply 
because  they  make  good  economic  sense, 
and  have  the  best  potential  to  bring  in 
wealth  and  jobs,  and  so  help  empower 
poor  rural  communities.  Relationships 
between  parks  and  neighbours  is 
improving  in  many  areas,  and  the 
antagonism  of  the  past  is  being  broken 
down.  In  some  cases  rural  communities 
are  now  setting  up  their  own  game 
reserves.  Without  the  commercialisation 
and  sustainable  use  of  wildlife  this  would 
never  have  occurred. 

Good  neighbour  relations  also  contribute  to 
successful  conservation,  as  neighbouring 
communities  are  more  inclined  to  provide 
intelligence  information  on  potential 
poachers  that  may  have  moved  into  their 
area. 

Therefore  the  application  of  the  ESA  to 
foreign  species  needs  to  consider  the 
impacts  of  any  listing  on  the  people  that 
may  be  negatively  affected  in  the  foreign 
country.  Better  still,  the  philosophy 
underpinning  the  ESA  should  be  brought 
up  to  date  to  reflect  the  promotion  of 
sustainable  use  of  wildlife  for  people  as  set 
out  in  the  worid  conservation   strategy  . 
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THE  ESA  AND  CITES 

CITES  provides  a  forum  where  expert 
specialist  and  range  state  opinions  can  be 
included  in  the  decision-making  progress 
when  deciding  about  trade  in  any  listed 
species. 

The  first  listing  of  foreign  species  under 
the  ESA  occurred  when  there  was  no 
adequate  international  legislation  governing 
trade  in  wildlife  products. 

However  with  the  forming  and  growth  of 
CITES,  and  because  listed  foreign  species 
currently  do  not  get  any  of  the  benefits 
that  would  be  available  for  listed  American 
species,  consideration  should  be  given  as 
to  whether  the  ESA  should  revert  to  only 
dealing  with  domestic  US  species. 

ESA  rating  sometimes  bear  no  relation  to 
CITES  ratings,  with  the  latter  being 
increasingly  being  based  on  objective 
scientific  criteria.  To  avoid  confusion  the 
ESA  should  therefore  adopt  the  CITES 
ruling  on  the  status  of  foreign  species. 


CONCLUSIONS 

Based  on  our  conservation  experience  in 
KwaZulu-Natal  and  the  rest  of  South 
Africa  I  would  fully  support  the 
sentiments  expressed  by  the  ministers 
from  the  four  SACIM  countries  in  their 
submission  to  Congressman  Don  Young, 
Chairman  of  the  House  Natural 
Resources  Committee, 

My  first  choice  would  be  that  we  relied 
on  CITES  to  control  the  trade  in  wildlife 
products.  Thus  I  too  would  favour 
dropping  foreign  species  from  the  ESA. 


However  if  foreign  species  are  to  be 
included  then  I  would  suggest  ... 

•  That  it  be  mandatory  that  range 
states  should  be  fully  consulted 
before  the  inclusion  of  any 
species 

•  That  the  economic  and 
conservation  consequences  of  any 
listing  are  thoroughly  evaluated. 
The  history  of  South  African 
rhino  conservation  is  a  good 
example  where  commercialisation 
and  sustainable  use  clearly  has 
benefitted  rare  species. 

•  That  provision  should  be  made 
for  financial  support  to  be  given 
to  foreign  range  states  to  promote 
successful  recovery  programmes 
of  listed  species  as  is  done  for 
species  listed  in  the  USA. 

•  That  the  E^A  be  adapted  to  be 
more  flexible  so  that  under 
certain  circumstances  it  could 
allow  sustainable  use  or 
commercialisation  of  selected 
endangered  species  provided  this 
will  not  be  to  the  detriment  of 
the  species.  Where  possible  it  is 
recommended  that  the  new  act  is 
underpinned  by  the  philosophy  of 
conservation  for  people  rather 
than  protectionism. 

•  That  the  ESA  brings  its  listing  of 
foreign  species  more  into  line 
with  the  listings  adopted  by 
CITES. 
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EXECUTIVE  SUMMARY 


The  Society  of  American  Foresters  (SAR  Council  chartered  the 
Endangered  Species  Act  Rcaiilhon/alion  Task  Force  to  study  the 
influence  of  the  act  on  managcnicnl  of  forestland  resources  and 
to  make  recommendations  for  appropriate  responses  by  the 
forestry  profession  on  changes  to  the  Endangered  Species  Act 
(ESA)  The  task  force  was  supported  by  a  group  of  professionals 
who  provided  diverse  perspectives  to  their  dehberations.  The 
subsequent  report  reflects  a  regulatory/legislative  review  rather 
than  a  comprehensive  scientific  assessment  of  threatened  and 
endangered  species  management  in  the  forest.  The  task  force 
reviewed  the  history  of  ESA,  the  issues  surrounding  its  imple- 
mentation, and  specifically  its  impact  on  private  forestlands. 

To  guide  its  review  of  the  ESA  and  develop  recommendations 
for  changes  to  the  act,  the  task  force  developed  the  following 
set  of  principles: 

•  Conservation  of  species  and  ecosystems  as  provided  for  by 
the  ESA  is  important  to  stKiety  and  the  profession  of  forestry. 

•  A  comprehensive  approach  to  management  of  the  nation's 
forests  should  take  into  account  the  entire  biotic  community 
providing  habitat  protection  for  all  species  in  order  to  mini- 
mize hsting  of  additional  species. 

•  Species  conservation  must  operate  within  the  context  of  our 
democratic  scKiety  that  depends  upon  and  values  private  enter- 
prise and  respects  private  properly  rights 

•  As  society's  goals  change,  laws  will  be  enacted  and  modified 
to  meet  these  changing  public  values  and  expectations. 

•  The  ESA  must  work  in  harmony  with  other  laws  to  maintain 
and  support  healthy  forest  ecosystems  to  produce  a  range  of 
both  amenity  and  commodity  benefits. 

•  Institutions  and  landowners,  both  public  and  private,  must 
support  the  purpose  and  intent  of  the  ESA. 

•  As  US  and  world  populations  continue  to  increase,  there  will 
be  additional  demands  on  forestlands  to  produce  a  range  of 
outputs.  Application  of  the  ESA  must  consider  this  need  for 
commodities  and  a  healthy  environment, 

•  Basic  private  property  rights  guaranteed  by  the  Fifth  Amend- 
ment of  the  US  Constitution  must  be  considered,  valued,  and 
protected  when  private  lands  are  necessary  to  conserve  a  listed 
species  and  the  habitat  upon  which  il  depends. 

The  influence  of  the  ESA  on  ihe  practice  of  forestry  and  mem- 
bers of  the  forestry  profession  is  highly  important.  The  preser- 
vation of  millions  of  acres  of  productive  public  lands  for  a  sin- 
gle species  in  the  Pacific  Northwest  and  the  indictment  of  three 
professional  foresters  on  charges  of  criminally  conspiring  to 
destroy  endangered  species  habitat  in  the  Southeast  are  signif- 
icant events  for  the  profession. 

As  species  listings  increase,  the  act's  impact  and  consequences 
will  inaease  The  act  itself  is  uncompromising  legislation  passed 


during  a  troubled  period  of  our  history.  It  is  doubtful  the  sponsors 
of  the  legislation  fully  understood  all  the  potential  implications  of 
the  act.  However,  its  basic  purpose— to  provide  a  program  for  the 
conservation  of  threatened  and  endangered  species— forcefully 
illustrates  the  human  impact  on  our  environment. 

The  methods  of  implementing  the  act.  and  its  use  to  restrict 
forest  management  on  both  public  and  private  lands,  suggests 
modifications  are  necessary.  1  hese  mixlifications  must  temper 
the  initial  goals  of  the  act  with  the  realities  of  society's  need 
for  forest  resources. 

The  principles  expressed  by  the  ESA  task  force  and  its  review 
of  the  act  resulted  in  the  following  recommendations  for  con- 
sideration as  Congress  responds  to  the  multitude  of  legislative 
proposals  for  reauthorizing  the  ESA. 

The  recommendations: 

•  Continue  listing  of  species  based  solely  on  science. 

•  Provide  for  peer  group  review  before  completing  the  final 
listing  process. 

•  Develop  criteria  and  guidelines  for  listing  below  the  species 
level  and  use  scientific  techniques  to  answer  questions  on  spe- 
ciation,  subspeciation,  and  distinct  populations. 

•  Mandate  recovery  plans  that  address  physical  and  biological 
feasibility  and  consequences,  economic  efficiency,  economic 
impacts,  .social  or  cultural  acceptability,  and  operational  or 
administrative  practicality  of  recovery  actions.  Include  a  range 
of  recovery  alternatives  and  risk  analysis  of  each. 

•  Complete  recovery  plans  within  one  year  of  listing  using  a 
core  group  of  an  experienced  recovery  team,  managers,  plan- 
ners, and  scientists. 

•  Develop  measurable  and  clearly  defined  recovery  objectives 
and  recovery  timeframes  for  each  species  at  lowest  feasible 
social  and  economic  costs. 

•  Evolve  toward  ecosystem  management  as  public  policy  for 
public  land  management  as  scientific  knowledge  becomes 
available  to  support  this  approach. 

•  Prioritize  species  for  recovery  efforts  to  wisely  allocate  scarce 
financial  resources. 

•  Change  the  composition  of  the  Endangered  Species  Commit- 
tee ("God  Squad")  to  enhance  involvement  and  knowledge  of 
the  issues  by  members. 

•  Recognize  rights  of  private  landowners  and  society's  respon- 
sibility to  mitigate  costs  for  species  protection  on  private  land. 

•  Develop  a  phased  approach  from  voluntary  landowner  plans 
to  acquisition  of  property  at  fair  market  values  for  species  pro- 
tection. 

•  Delete  citizen  suit  provisions  against  private  landowners. 


(The  remainder  of  tne  report  was  placed  in  Conmittee  hearing  files 


550 


United  States  Department  of  the  Interior 


OFFICE  OF  THE  SECRETARY 
Washingion.  DC.  20240 

October   6,    1995 


i 


Mr.  Rolland  Schmitten 

Director 

National  Marine  Fisheries  Service 

National  Oceanic  euid  Atmospheric  Administration 

U.S.  Department  of  Commerce 

Washington,  D.C.  20230 

Dear  Rollie: 

This  letter  is  in  regard  to  an  issue  raised  at  a  recent  hearing 
before  the  House  Committee  on  Resources.   During  the  September  20 
hearing  on  proposed  legislation  to  reauthorize  the  Endangered 
Species  Act,  Congressman  Jack  Metcalf  expressed  his  frustration 
over  his  inability  to  obtain  information  from  the  National  Marine 
Fisheries  Service  regarding  a  computer  model  on  salmon  resources 
and  water  flow  in  the  Columbia  River  basin.   Apparently  this 
model  is  known  as  the  "flush"  model. 

Congressmem  Metcalf  stated  that  he  had  raised  this  issue  with  you 
previously  and  that  you  had  indicated  the  information  about  the 
model  would  be  made  available.   He  also  stated  that  as  of  the 
date  of  the  heairing,  he  had  not  received  the  requested 
information  eind  that,  if  necessary,  he  would  consider  seeking  a 
subpoena  to  obtain  the  model  from  the  Service. 

At  the  hearing,  I  indicated  to  Congressman  Metcalf  that  although 
I  was  unaware  of  the  particular  model  that  he  referred  to,  I 
would  contact  you  to  bring  his  concerns  to  your  attention. 

If  you  have  any  questions  about  the  hearing,  please  feel  free  to 
contact  me-   In  my  view,  I  would  urge  you  to  contact  Congressman 
Metcalf  directly  in  an  attempt  to  resolve  this  matter  as 
expeditiously  as  possible.   Aside  from  this  issue,  I  hope  all  is 
going  well  for  you  and  the  Service  in  this  uncertain  period. 


George  T.  Fraipton,  Jr. 
Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks 
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PROTECTING  AMERICA'S  LIVING  HERITAGE: 

A  FAIR,  COOPERATIVE  AND  SCIENTIFICALLT  SOUND  APPROACH 

TO  niPROVING  THE  ENDANGERED  SPECIES  ACT 


March  6. 1995 
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TKUTISCTING  AMERICA'S  UVING  HERITAGE: 

A  FAIR.  COORSATTVE  AND  SClENl'inCALLY  SOUND  APPROACH 

TO  nintOVlNG  THE  ENDANCTSED  SIECIES  ACT 


INTRODUCTION 

The  Gintoo  Administratian  is  announcing  a  package  of  improvements  to  carry  out  the 
Endangered  Species  Act  (ESA)  in  a  fair,  effideot  and  scientifically  sound  manner.  These 
improvements  build  on  the  existing  law  to  provide  effective  conservation  of  threatened  and 
endangered  species  and  fairness  to  people  dirough  innovative,  cooperative,  and  comprehensive 
sqjproaches. 

The  Administratiai  believes  that  this  nation  needs  to  maintain  its  commitment  to  conserve 
imperiled  species  for  the  benefit  of  future  generations  as  wdl  as  our  own.  The  Endangered 
Species  Act  is  a  landmark  envinmmental  law  enacted  20  years  ago  to  preserve  the  ecosystems 
upon  which  endangered  and  threatened  q)ecies  and  people  dqmd.  The  law  has  been  responsible 
for  improving  populations  of  rf^iitiing  species  throughout  the  United  States  and  has  served  as 
a  model  for  international  conservation  efforts.  The  bald  eagle,  grizzly  bear,  and  Aleutian 
Canada  goose  have  been  recovered  fiom  die  brink  of  extinction  and  are  sqjproaching  recovery. 
California  condors  and  red  wolves  have  been  r^umed  to  the  wild  and  are  improving 
dramatically.  American  alligators,  Arctic  per^rine  falcons,  gray  whales,  and  brown  pelicans 
no  longer  need  the  Act's  protection  and  have  been  removed  from  the  list  of  threatened  and 
endangered  species.  Overall,  nearly  40  percent  of  the  plants  and  animals  protected  under  the 
Endangered  Species  Act  are  now  stable  or  improving  as  a  direct  result  of  recovery  efforts. 

Although  this  nation  has  made  considerable  progress  with  endangered  species  conservation  over 
the  past  twenty  years,  the  task  is  not  oompiete.  To  ensure  that  threatened  and  endangered 
species  are  protected  and  recovered,  the  Administration  believes  that  the  ESA  needs  to  remain 
a  strong,  effective  conservation  tool. 

At  the  same  time,  the  Administration  recognizes  that  implementation  of  the  ESA  should  be 
improved  by  building  strongo-  partnerships  with  States,  local  governments,  private  industry,  and 
individuals;  by  exercising  greater  administrative  flexibility  to  minimize  socio-economic  effects 
and  assure  fair  treatment  for  landowners;  and  by  reducing  delay  and  uncertainty  for  States,  local 
governments,  private  industry,  and  individuals. 

The  ESA  provides  a  number  of  mechanisms — sddom  used  in  the  past — to  tesolve  or  avoid 
apparoit  conflicts  between  the  needs  of  species  threatened  with  extinction  and  the  short-term 
demands  of  our  society.  In  the  last  year,  the  Administration,  working  with  non-Federal 
pariners,  has  launched  a  aeries  of  initiatives  to  improve  the  ESA's  effectiveness  while 
minimizing  its  impact  oa  people  and  their  livelihoods.  There  wiU  be  other  similar  initiatives 
which  together  mark  the  beginning  of  a  new  approach  to  preserving  ecosystem  health  and 
sustainability,  one  diat  looks  to  the  future  with  comprehensive  efforts  to  avoid  crisis  managemoit 
and  unpredictable  piecemeal  a^yproaches. 
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PROTECTING  AMERICA'S  LIVING  HERITAGE: 


For  example,  President  Clinton  convened  a  Forest  Conference  in  Portland,  Oregon,  to  address 
environmental  and  economic  issues  associated  with  management  of  Federal  forest  lands  in 
California,  On^on,  and  Washington.  In  the  18  months  following  that  conference,  the 
Administration  developed  and  has  b^un  to  implement  a  balanced  Forest  Plan  which  will 
preserve  the  northern  spotted  owl  and  the  sustain  the  economy  of  timber  communities  in  the 
Pacific  Northwest.  The  Forest  Plan  will  help  prevent  other  q)ecies  that  depaui  on  late- 
successional  forests,  including  salmon  and  related  fish  species,  ftom  declining  to  the  point  where 
they  need  the  protection  of  the  ESA. 

In  another  example,  the  Dqnrtment  of  the  Interior  has  published  several  special  rules  (called 
'4(d)  rules'  after  the  section  of  the  ESA  that  authorizes  them),  which  allow  development  of 
private  lands  to  proceed  while  protecting  threatened  species.  A  special  4(d)  rule  developed  for 
the  coastal  California  gnatcatcher  defers  ESA  requirements  to  a  State  planning  process  because 
this  process  will  conserve  the  gnatcatcher  and  all  other  species  that  dqiend  on  the  same  habitat 
while  allowing  residential  development  to  continue.  In  the  States  of  Washington  and  California 
we  have  proposed  a  4(d)  rule  which  will  generally  exempt  landowners  with  less  than  80  acres 
of  forestland  tom  the  Act's  prohibitions  on  incidental  take  of  spotted  owls. 

The  Departments  of  the  Interior  and  Commerce  have  joined  with  other  Fedoal  agencies  to  hdp 
prevent  species  from  becoming  threatened  or  endangered  as  a  result  of  actions  by  these  agencies. 
For  example,  on  January  25,  1994,  the  U.S.  Fish  and  >^^ildlife  Service,  Bureau  of  Land 
Management,  National  Park,  National  Marine  Fisheries  Service  entered  into  a  Memorandum  of 
Understanding  (MOU)  initiated  by  the  U.S.  Forest  Service  to  conserve  candidate  and  proposed 
species.  The  Forest  Service  and  the  Fish  and  Wildlife  Service  quickly  dpphed  this  MOU  by 
signing  a  cooperative  agreement  to  protect  a  rare  species  of  salamander,  which  lives  only  on  the 
ridges  of  the  Shenandoah  Mountains  of  Virginia  and  West  Virginia.  The  cooperative  agreement 
on  the  salamander  was  designed  to  stabilize  and  protect  populations  of  the  salamander  on  the 
George  Washington  National  Forest  so  that  the  Fish  and  y^dlife  Service  will  never  have  to  list 
it  as  threatoied  or  endangered. 

The  Department  of  the  Interior  has  altered  into  three  coopoative  agreemoits  with  private 
industry  to  protect  the  red-cockaded  woodpecker  in  the  southeastern  United  States.  These 
agreements,  which  have  been  signed  with  Georgia-Pacific  Corporation,  Hancock  Timber 
Resource  Group,  and  International  Paper  Company,  make  significant  contributions  toward  the 
recovery  of  the  woodpecker  and  will  also  benefit  all  of  the  species  occurring  in  the  longleaf  pine 
ecosystem.  Because  these  cooperative  agreements  benefit  both  the  woodpecker  and  the  timber 
companies,  four  other  companies  are  in  the  initial  stages  of  negotiating  cooi>erative  agreements 
with  the  Interior  Department. 
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TEN  FRINCIFLES  FOR  FEDE31AL  ENDANGEItED  SPECIES  ACT  POLICY 

Ten  princaples  guide  die  Adndmstratkn's  e£fiart  ftir  lefuiuuiig  and  implementing  the  Endangered 
Species  Act: 

1.  Rase  ESA  decisions  on  soand  Riid  obiecthy  srifiirp.. 

Federal  Endangered  Species  Act  pdicy  must  be  baaed  objectively  on  the  best  scientific 
infonnaticHi  available. 

2.  MinhniTt.  «>rial  and  egonomif  inmafts. 

The  ESA  must  be  earned  out  in  a  manner  diat  avmds  unnecessary  social  and  economic 
impacts  upon  private  property  and  the  regulated  public,  and  minimizes  those  impacts  that 
cannot  be  avdded,  wfaile  providing  efiiective  protection  and  recovery  of  endangered  and 
dueatened  species. 

3.  Proyide  quick,  responsive  mswers  and  certainty  to  Jandowneis. 

The  ESA  must  be  carried  out  in  an  efiBdent,  reqioosive  and  predictable  manner  to  avoid 
unnecessary  social  and  economic  inqncts  and  to  reduce  delay  and  uncertainty  for  Tribal, 
State  and  local  govenunents,  die  private  sector  and  individual  citizens. 

4.  Treat  landowners  fairiv  and  with  congderadon. 

The  ESA  must  be  administered  in  a  manner  diat  assures  £ur  and  ctmsiderate  treatment 
for  those  whose  use  of  property  is  afifected  by  its  programs. 

5.  Create  incentives  for  landowners  to  conserve  spedes. 

Cooperation  widi  landowners  in  protecting  and  recovering  qiedes  should  be  encouraged 
through  use  of  incentives. 

6.  Malte  effectiJYf  Wfff  ftf  filJtffi?  jf^Mir  and  nrivate  resources  bv  focusing  on  groups  of 
species  dependent  on  the  same  habitat. 

To  make  effective  use  of  fimited  resources,  priority  should  be  given  to  multi-species 
listings,  recovery  actions  and  oooservatioa  fdanning. 

7.  Prevent  species  from  becflnring  enA^ngy«T<y  9T  fhrMtfiftd- 

In  carrying  out  its  laws  and  r^ulations,  the  Fedoal  Govonment  should  seek  to  prevent 
species  from  fif^-iining  to  die  point  at  which  th^  must  be  protected  under  the  ESA. 
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8.  Promptly  recoyer  and  de-list  threatened  and  endangered  species. 

Tlie  ESA's  goal  of  bringing  species  back  to  the  point  at  wbich  they  no  longer  require  the 
Act's  protection  should  be  achieved  as  expeditiously  as  practicable. 

9.  Promote  emdencv  and  consistency. 

The  E5A  should  be  administered  efficiently  and  consistently  within  and  between  the 
Dqnrtments  of  Commerce  and  the  Interior. 

10.  Pl-oyjde  state,  tribal  and  local  eoyemments  vrith  oppoitnnities  to  play  a  greater  role 
in  carrying  out  the  ESA. 

Building  new  partnerships  and  strragthening  existing  ones  with  state,  tribal,  and  local 
governments  is  essoitial  to  each  of  the  nine  previous  principles  and  to  the  conservation 
of  species  under  the  ESA  in  a  fair,  predictable,  efficient  and  effective  maimer. 
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A  PACKAGE  OF  REFORMS  TO  IMPROVE  THE  ENDANGERED  SPECIES  ACT 

The  Clinton  Administration  is  aimoandng  a  package  of  refomis  and  proposed  reforms  that  will 
have  an  immediate  and  positive  e£fect  on  bow  the  ESA  is  implemented  throughout  the  Nation. 
This  package  builds  on  die  ten  pnncq>les  set  forth  above.  It  describes  administrative  actions  that 
have  been  taken  or  will  be  taken  in  the  near  future  by  the  U.S.  Fish  and  Wildlife  Service  (FWS) 
and  the  National  Marine  Fisheries  Service  (NMFS).  And  the  package  identifies  ways  in  which 
implementation  of  die  ESA  could  be  inqRoved  through  It^slative  action  by  the  Congress. 

1.        Base  ESA  Dedsioiis  od  Sound  and  Ot^ective  Science. 

Issue  DEFlNmoN:  Concerns  exist  that  decisions  made  under  the  ESA  have  not  always 
been  objective  or  based  on  the  best  available  scientific  information. 

Administration  Position:  Federal  Endangered  Species  Act  policy  must  be  based 
objectively  on  the  best  sdentific  information  available.  Therefore  the  Administration  has 
initiated  the  following  rdorms: 

►  Peer  review  and  information  sUmdards.  To  ensure  that  Endangered  Species  Act  policy 
is  based  on  the  best  scientific  information  available,  die  NMFS  and  the  FWS  have  issued 
a  joint  policy  directive  requiring  indqiendent  scientific  peer  review  of  all  proposals  to 
list  species  and  all  draft  plans  to  recover  species  within  the  timeframes  required  by  the 
ESA.  A  sqjarate  directive  establishes  more  rigorous  standards  for  the  kinds  of  scientific 
information  used  in  making  ESA  decisioiis. 

>  Listing  petition  standards.  Hie  NMFS  and  the  FWS  have  published  draft  guiddines 
for  public  review  and  comment  that  would  set  tougher,  imiform  standards  for  the 
sdoitific  determination  that  there  is  'substantial  information"  to  propose  a  species  for 
listing  and  would  place  more  burden  on  the  petitioner  to  show  that  the  action  may  be 
warranted. 

2.        Minimize  Social  and  Ecoioniic  Inqiacts. 

Issue  DEFlNrnoN:  The  ESA  has  been  criticized  for  not  giving  greater  consideration  to 
the  social  and  economic  consequences  of  listing  qwdes  under  tiie  Act. 

Administration  Position:  The  ESA  must  be  carried  out  in  a  manner  that  avoids 
unnecessary  social  and  economic  impacts  iqxn  private  property  and  the  regulated  public, 
and  minimizes  those  impacts  that  cannot  be  avcnded,  «^ile  providing  effective  protection 
and  recovery  of  endangered  and  threatened  ^ledes.  Therefore,  the  Administration  has 
initiated  or  supports  die  fcdlowing  reforms: 
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>  Recovery  plan  development  and  mpiementation.  Hie  FWS  and  the  NMFS  have  issued 
a  policy  directive  on  recovery  planning  that  will  require  that  any  social  or  economic 
impacts  resulting  from  iiiq>leinentati(H)  of  recovery  plans  be  minimized.  To  help  ensure 
that  this  goal  is  achieved,  this  directive  requires  the  NMFS  and  the  FWS  to  scientifically 
identify  the  recovery  needs  of  a  speaes  and  then  involve  rqnesentatives  of  affected 
groups  and  provide  stakdtolders  with  an  opportunity  to  participate  in  developing  and 
implemoiting  iq)proaches  to  achieve  diat  recovery.  It  also  will  require  that  diverse  areas 
of  expertise  be  rq)resented  on  recovery  teams. 

*^  Greater  flexibWty.  Flexible  and  creative  approadties  are  necessary  to  prevent 
threatened  species  from  becoming  endangoed  and  to  provide  the  impetus  to  recover 
them.  The  CONGRESS  should  restore  the  distinction  b^ween  a  threatened  species  and 
an  endangered  species,  which  was  originally  intended,  by  providing  the  Secretary  with 
flexibility  to  use,  in  consultation  with  the  States,  a  wide  range  of  administrative  or 
r^ulatory  incentives,  prohibitions  and  protections  for  threatened  species. 

>■  Landowner  provisions.  The  policies  outlined  below  to  give  landowners  quick  answers 
and  certainty  and  to  treat  landowners  fiaiily  will  minimize  social  and  economic  impacts 
to  the  private  sector. 


3.        Provide  Quick,  Responsive  Answers  and  Certainty  to  Landowners. 

IsstJE  Definition:  Concerns  have  been  expressed  by  landowners  and  others  that  delay 
and  uncertainty  in  ESA  decisions  unnecessarily  frustiate  devdopment  and  land  use. 

Administration  Position:  The  ESA  must  be  carried  out  in  an  efficient,  responsive  and 
predictable  maimer  to  avoid  uimecessary  social  and  economic  impacts  and  to  reduce  delay 
and  uncertainty  for  Tribal,  State  and  local  governments,  the  private  sector  and  individual 
citizens.  Therefore,  the  Administration  has  initiatal  or  siqiports  the  following  reforms: 

^Early  identification  of  aUowable  activities.  A  joint  FWS/NMFS  policy  directive  has 
been  issued  that  requires  die  Services  to  identify,  to  die  extent  known  at  final  listing, 
specific  activities  that  arc  exempt  from  or  that  will  not  be  affected  by  the  section  9 
prohibitions  of  the  ESA  concerning  'take'  of  listed  species.  In  addition,  this  directive 
requires  the  identification  of  a  single  point  of  contact  in  a  r^on  to  assist  the  public  in 
determining  whether  a  particular  activity  would  be  prohibited  under  the  ESA.  These 
initiatives  will  help  educate  the  affected  publics,  as  well  as  increase  certainty  r^arding 
the  effect  of  species  listings  on  proposed  or  ongoing  activities. 

»-  StreamUning  habitat  conservation  planning.  The  FWS  and  the  NMFS  have  published 
a  draft  habitat  conservation  planning  handbook  for  public  review  and  comment.  It  is 
intmded  to  provide  quicker  and  more  consistent  answos  to  ^iplicants  for  incidental  take 
permits.  These  permits  allow  economic  use  of  private  land  for  those  who  develop  a 
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conservation  plan  under  the  lequiiements  of  section  10  of  the  ESA.  The  draft  handbook 
recognizes  three  cat^ories  of  habitat  conservation  plans  based  on  the  level  of  impact  to 
the  conservation  of  species  (high,  medium,  or  low  impact).  It  requires  simplified 
procedures  and  fester  permitting  for  low  and  medium  impact  plans. 

*■  "No  surprises'.  A  policy  of  *No  Surprises"  has  been  issued  by  the  FWS  and  the 
NMFS  in  habitat  conservation  planning  under  section  10  of  the  ESA.  Under  the  policy, 
landowners  who  develop  an  approved  habitat  conservation  plan  for  any  endangered  or 
threatened  species  will  not  be  subject  to  later  demands  for  a  larger  land  or  financial 
commitment  if  the  plan  is  adhered  to-even  if  the  needs  of  any  species  covered  by  the 
plan  increase  over  time.  A  landowner  who  agrees  to  provide  for  the  long-term 
conservation  of  listed  species  in  accordance  with  an  zppmved  habitat  conservation  plan 
is  assured  that  activities  on  the  land  can  proceed  without  having  any  additional  mitigation 
requirements  imposed,  except  as  may  be  provided  under  the  terms  of  the  plan  itself. 
Consequendy,  this  policy  provides  Uie  necessary  assurances  to  landowners  who  are 
engaged  in  development  activities  over  a  period  of  many  years  that  their  habitat 
conservation  plaiuiing  permits  will  remain  v^d  for  the  life  of  the  permits. 

^  Certainty  for  muM-spedes  planning.  The  CONGRESS  should  provide  additional 
certainty  to  landowners  who  develop  approved  habitat  conservation  plans  that  protect 
non-listed  species  as  well  as  listed  species.  Landowners  who  have  satisfectorily 
demonstrated  that  they  will  protect  candidate  species  or  the  significant  habitat  types 
within  the  area  covered  by  a  habitat  conservation  plan  should  be  assured  that  their  land 
use  activities  will  not  be  disrupted  if  the  candidate  species  or  additional  specific  species 
not  covered  by  the  plan  but  dq)endent  upon  the  same  protected  habitat  type  are 
subsequently  listed  undo-  the  ESA. 


4.        Treat  Landowners  Fairly  and  With  Consideration. 

Issue  DEFiNmoN:  The  ESA  has  been  criticized  for  placing  an  unfair  burden  on 
landowners,  particularly  small  landowners. 

Administration  Position:  The  ESA  must  be  administered  in  a  maimer  that  assures  fair 
and  considerate  treatment  for  those  whose  use  of  property  is  affected  by  its  programs. 
Therefore  the  Administration  has  initiated  or  supports  the  following  reforms: 

►  Greater  Federal  responsibility.  The  Administration  is  emphasizing  the  importance  of . 
having  each  Federal  agency  fully  meet  its  responsibilities  for  conserving  species  in  order 
to  reduce  impacts  to  private  lands.  It  is  fiidlitating  economic  use  of  private  land  by 
placing  additional  fedcaal  lands  in  protection,  by  acquiring  military  lands  when  bases  are 
closed,  by  enrolling  existing  federal  lands  in  habitat  reserves,  and  by  arranging  for 
purchases  of  RTC  lands. 
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^^  Presumptions  in  fawr  of  smaBlaadown^s  and  low  ta^taaaaivities.  For  threatened 
species  we  will  propose  legulatioiis  that  allow  land  use  activities  by  landowners  that 
result  in  incidental  take  and  individually  or  cumulatively  have  no  lasting  effect  on  the 
likelihood  of  the  survival  and  recovery  of  a  spedes  and,  therefore,  have  only  n^gible 
adverse  effects.  In  particular,  the  following  activities  would  not  be  r^ulated  under  this 
proposal: 

activities  on  tracts  of  land  oociQned  by  a  single  housdtold  and  used  solely 

for  midential  purposes; 

one-time  activities  that  afifect  five  acres  of  land  or  less  of  contiguous 

property  if  that  property  was  acquired  prior  to  the  date  of  listing;  and 

activities  diat  are  identified  as  n^ligible. 

In  cases  in  which  die  cumulative  adverse  effects  of  diese  exempted  activities  are  likdy 
to  be  significant,  the  Secretary  would  be  required  to  issue  a  q)ecial  rule.  The  Secretary 
also  would  be  required  to  consider  issuing  a  speaal  rule  to  exempt  activities  on  tracts 
of  land  larger  than  S  acres  tiiat  are  also  likdy  to  be  n^ligible. 

The  CONGRESS  should  extend  this  flexibility  to  include  activities  that  result  in 
incidental  take  of  endangoed  speaes  and  the  CONGRESS  should  provide  that  incidental 
take  activities  undertaken  pursuant  to  an  sqiproved  state  omservation  agreemoit  (see 
recommendarions  under  point  ilO)  are  not  regulated. 


Create  Incentives  for  Landowners  to  Conserve  Spedes. 

Issue  DsFiNmoN:  Concera  has  been  egqnessed  tiiat  current  implementation  of  the  ESA 
fails  to  provide  incentives  for  species  conservation  or  even  discourages  such 
conservation. 

Administration  Position:    Cooperation  wifli  landowners  in  protecting  and  recovering 
species  should  be  encouraged.  Therefore,  the  Administration  will  siqyport  or  has 
already  initiated  the  following  reforms: 

•>  Incentives  for  voluntary  enhancement.  The  FWS  and  tiie  NMFS  will  provide 
incentives  to  landowners  who  voluntarily  agree  to  enhance  die  habitat  on  thdr  lands  by 
insulating  tiiem  from  restrictions  if  tiiey  latCT  need  to  bring  tiieir  land  back  to  its  previous 
condition.  Landowners  often  are  interested  in  managing  their  lands  in  ways  that  have 
as  a  by-product  substantial  ben^t  to  threatened  and  oidangered  species.  Howevo^, 
landowners  currentiy  are  reluctant  to  manage  tiieir  lands  in  this  manner  because  they  are 
concerned  tiiat  any  subsequent  reduction  in  quantity  or  quality  of  die  improved  habitat 
would  result  in  a  violation  of  die  ESA.  The  proposed  policy  would  apply  only  to  tiiose 
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situations  in  which  it  is  possible  to  measure  a  conservation  benefit  to  a  species  from 
habitat  improvements.  In  those  cases,  landowners  would  not  be  penalized  for  having 
made  those  improvements.' 

^Incentives  provided  by  other  landowner  provisions.  In  addition,  the  *No  Surprises* 
policy  and  the  proposed  l^islative  action  to  encourage  landowners  to  participate  in 
habitat  conservation  planning  to  protect  multiple  species  will  provide  significant 
incentives  for  landowners  to  conserve  species. 


Make  Effiective  Use  of  TimitffH  Public  and  Private  Resources  by  Focusing  on  Groups 
of  Species  Dependent  on  the  Same  Habitat. 

Issue  DEFiNmoN:  The  ESA  has  been  criticized  for  placing  too  much  emphasis  on  single 
species  and  not  enough  emphasis  on  groups  of  species  and  habitats. 

Administration  Position:  To  make  effective  use  of  limited  public  and  private  resources, 
priority  should  be  given  to  muld-species  listings,  recovery  actions  and  conservation 
planning.  Therefore,  the  Administration  has  initiated  or  supports  the  following  reforms: 

*■  MuM-speeies  conservation  emphaas.  The  FWS  and  the  NMFS  have  adopted  a  policy 
that  emphasizes  cooperative  approaches  to  conservation  of  groups  of  listed  and  candidate 
species  that  are  dependent  on  common  habitats.  It  directs  that  multi-species 
listing  decisions  should  be  made  where  possible  and  that  recovery  plans  should  be 
developed  and  implemented  for  areas  where  multiple  listed  and  candidate  species  occur. 
The  policy  further  emphasizes  the  importance  of  integrating  federal,  state,  tribal,  and 
private  efforts  in  cooperative  multi-species  efforts  under  the  ESA. 

*  Habitat  conservation  and  recovery  planning.  In  addition,  the  habitat  conservation 
planning  and  recovery  planning  policies  in  this  package  encourage  multi-species  and 
habitat-based  conservation  efforts. 


nnevent  Species  From  Becoming  Endangered  or  Threatened. 

Issue  Defimtton:  Federal  land-managing  agencies.  States,  and  others  have  expressed 
strong  interest  in  having  greater  opportunities  to  put  conservation  measures  in  place  that 
would  remove  threats  to  species  and  make  their  listing  unnecessary. 

Administration  Position:  In  carrying  out  its  laws  and  regulations,  the  Federal 
Government  should  seek  to  prevent  species  from  declining  to  the  point  at  which  they 
must  be  protected  under  the  ESA.  Therefore  the  Administration  has  initiated  the 
following  reforms: 
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*FtderaUSUite  eoaservation  ofrnpenUd  tpedes.  The  Forest  Service,  BLM,  National 
Park  Service,  FWS  and  NMFS  have  signed  an  agreement  with  the  International 
Association  of  Fish  and  Wildlife  Agencies  that  establishes  a  federal-state  framework  to 
coqierate  in  efforts  to  reduce,  mitigate,  and  potentially  eliminate  the  need  to  list  species 
under  the  ESA. 

*^Pn-Usting  eoitservation  agnemaUs.  The  NMFS  and  tiie  FWS  have  published  draft 
guidance  for  public  review  and  comment  that  encourages  and  sets  uniform  standards  for 
the  development  of  pre-listing  conservation  agreements  with  other  parties  to  help  make 
the  listing  of  species  oimeoessaiy.  The  guidance  also  is  intended  to  clarify  die  role  of 
the  FWS  and  NMFS  in  conservation  of  candidate  species  and  ensure  that  there  is  r^ular, 
periodic  review  of  the  status  of  candidate  species  to  help  prevent  their  further  decline. 

*■  Habitat  conservation  pkaudngfor  non-listed  qtedes.  Providing  additional  certainty, 
as  recommended  above,  to  landowners  who  participate  in  habitat  conservation  plans  that 
protect  non-listed  species  as  wdl  as  listed  species  will  help  prevent  species  fiom 
becoming  threatened  or  endangered. 


8.         Promptly  Recover  and  De-fist  Threatened  and  Endangered  Species. 

Issue  DEFlNmoN:  Concerns  have  been  expressed  diat  too  little  emphasis  is  placed  on 
recovering  and  de-listing  qiedes  once  they  have  been  listed. 

Administration  Position:  The  goal  of  the  ESA  is  to  bring  species  back  to  the  point  at 
which  they  no  longer  require  the  Act's  protection.  Specifically,  the  Administration 
supports  the  following  reforms  to  promptly  restore  threatened  and  endangered  species  to 
h^thy  status  and  tiien  pronqrtly  de-list  them: 

^^mfective  recovery.  Recovery  should  be  die  central  focus  of  efforts  under  the  ESA. 
Plans  for  the  recovoy  of  listed  spedes  should  be  more  than  discretionary  blueprints. 
They  should  be  meaningfiil  and  provide  for  implementation  agreements  that  are  legally 
bincUng  on  all  parties.  They  should  prescribe  those  measures  necessary  to  achieve  a 
species'  recovery  in  as  comprehensive  and  definitive  maimer  as  possible  in  order  to 
provide  greater  certainty  and  quicker  decisions  in  meeting  die  requirements  of  the  ESA. 

The  CONGRESS  should  ensure  diat  recovery  planning: 

articulates  d^nitive  recovery  objectives  for  populations  (including  levels 

that  would  initiate  down-listing  or  de-listing)  based  on  the  best  available 
scientific  information  and  the  other  requirements  of  the  ESA; 

provides  all  jurisdictional  entities  and  stakeholders  an  opportunity  to 

participate  in  development  and  implementation  of  the  plan; 
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seeks  to  minimiTg  any  social  or  economic  inqncts  that  may  result  fiom 

implementatioo; 

emphasizes  multi-spedes,  habitat-based  approaches; 

is  exenqMed  from  NEPA  if  the  planning  process  is  equivalent  to  that 

required  by  NEPA; 

facilitates  intention  of  natural  resource  and  land  management  programs 

at  all  jurisdictional  levels;  and 

identifies  specific  activities  or  geograidiic  areas  that  are  exempt  from  or 

that  wiU  not  be  affected  by  the  section  9  prohibitions  of  the  ESA 
concerning  'take*  of  species  covered  by  a  plan. 

The  CONGRESS  should  improve  die  recovery  planning  process  under  the  ESA  by 
requiring  all  appiopriate  state  and  federal  agencies  to  devdop  one  or  more  specific 
agreements  to  implement  a  recovery  plan.  Upon  dpprovdl  of  an  implementation 
agreonent  by  each  of  the  appropriate  state  and  fedoal  agencies,  die  agreonent  should 
be  l^ally  binding  and  incorporated  into  the  recovery  plan.  Recovery  plans  and 
implementing  agreements  should  be  reviewed  and  updated  on  a  r^ular  basis.  An 
incentive  should  be  created  for  federal  agencies  to  appmvc  implementation  agreements 
by  providing  an  easier,  quicker  section  7  process.  Such  implementatirai  agreements 
should: 

expedite  and  provide  assurances  concerning  die  outcome  of  interagency 

consultations  under  section  7  and  habitat  conservation  planning  under 
section  10  of  die  ESA; 

ensure  that  actions  taken  pursuant  to  die  agreement  meet  or  exceed  the 

reqiriiements  of  the  ESA;  and 

require  that  each  sppropiiatt  agency  diat  signs  an  agreement  comply  widi 

its  terms. 


>Mon  rational  process  for  desigaating  eritieal  habitat.  The  CONGRESS  should 
modify  the  timing  of  critical  habitat  designations  so  that  they  result  from  die  recovery 
planning  process.   Specifically: 

Designation  of  critical  habitat  should  be  based  on  the  current  standards  of 

the  ESA  and  the  specific  recommendations  in  recovery  plans. 
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r    Designarino  should  occnr  coocurrently  with  recovery  plan  lyproval,  rather 

than  the  cunent  requirement  that  it  be  designatpd  at  tbc  time  of  listing. 


^Prompt  down-Bstmg  and  de-Bstag.  Vmaipt  down-listing  and  de-listing  of  species 
when  wananted  are  critical  to  die  success  of  the  ESA.  The  CONGRESS  should  give 
these  actions  enq)hasis  equal  to  that  of  listing.  Specifically: 

Down-listing  or  op-listing  should  be  done  administratively  based  on 

criteria  in  a  reooveiy  plan  Uiat  meet  the  standards  of  the  ESA  and  should 
not  be  sid)ject  to  the  current  process  required  for  listing,  de-listing  and 
changes  in  status  of  a  yedes. 

The  de-listing  process  should  be  triggered  «4ien  the  criteria  established  by 

a  lecovoy  plan  are  met 

»  Recovery  planmiug  deadKmes.  The  FWS  and  tiie  NMFS  adopted  a  policy  that  requires 
completion  of  a  draft  recovery  idan  within  18  months  of  listing  and  a  final  recovery  plan 
within  12  mondis  of  completion  of  the  draft  idan. 

*■  Afjwmative  qtedes  eonservatiott  by  Fedatd  agencies.  FcHirteen  federal  agencies  have 
entered  into  an  unprecedented  agreement  to  improve  efforts  to  recover  listed  species. 
Each  agency  has  a^eed  to  identify  affirmative  cqiportunities  to  recover  listed  species  and 
to  use  its  existing  programs  or  aoQKsities  toward  diat  end. 


Promote  Eflidoicy  and  Consislwiry. 

Issue  DEFwrnoN:  The  FWS  ami  the  NMFS  have  been  criticized  for  carrying  out  the 
ESA  inconsistently  and  in^Bdently. 

Administration  Position:  The  ESA  dwuld  be  administered  efficiently  and  consistently 
within  and  between  the  Dgnrtments  of  Commerce  and  die  Interior.  Therefore,  the 
Administration  has  i"'*'"**'**  the  following  rcfonns: 

>JouaNMFS/FWSstaMdaris  and  procedures.  The  NMFS  and  die  FWS  are  committed 
to  administering  the  ESA  in  an  efficient  and  consistent  manno'  so  that  the  public  always 
gets  one  answer  from  the  two  agencies  and  ffmn  different  offices  widiin  the  same 
agency.  The  agencies  will  standardize  dieir  pcdides  and  procedures  through  issuance  of 
joint  orders,  guidance,  regulations,  and  increased  training.  Cmsequendy,  each  policy 
identified  in  this  package  is  being  inq>Iemented  or  proposed  joindy  by  die  FWS  and  the 
NMFS. 
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^Joiat  section  7  consultation  policies  and  procedures.  The  FWS  and  NMFS,  for 
example,  have  published  a  draft  handbook  for  public  review  and  comment  that  will 
standardize  the  policies  and  procedures  governing  section  7  consultations  between  the 
Services  and  other  federal  agencies  concerning  actions  by  those  federal  agencies  that  may 
affect  a  listed  species. 

*^  National  federal  worldng  gmq>s.  The  agreement  by  14  Federal  agencies  identified 
above  established  a  national  interagency  working  group  to  identify  and  coordinate 
improvements  in  Federal  implementation  of  the  ESA,  including  identification  and 
resolution  of  issues  associated  with  interagency  consultations  undertaken  pursuant  to 
section  7(a)(2)  of  the  Act 


10.       Provide  State,  Tribal,  and  Local  Govemmeiits  with  Opportunities  to  Hay  a  Greater 
Role  in  Carrying  Out  the  ESA. 

Issue  DEFiNmoN:  State,  tribal,  and  local  governments  have  expressed  strong  interest 
in  greater  utilization  of  their  expertise  and  in  playing  a  greater  role  in  the  ESA's 
implementaticKi. 

Administration  Position:  Building  new  partnerships  and  strengthoiing  existing  ones  with 
state,  tribal,  and  local  governments  is  essential  to  achieving  the  ESA's  goals  in  a  fair, 
predictable,  efficient  and  effective  manner.  Therefore,  the  Administration  has  initiated 
and  will  support  the  following  reforms  to  establish  a  new  cooperative  federal-state 
relaticmship  to  achieve  the  goals  of  the  ESA: 

>  Participation  of  Indian  tribal  governments.  The  Dq)artments  of  the  Interior  and 
Commerce  will,  in  consultation  with  Indian  tribal  governments,  propose  a  policy 
directive  to  clarify  the  relationship  of  Indian  tribal  governments  to  the  ESA  and  to 
provide  greater  opportunities  for  the  participation  of  these  governments  in  carrying  out 
the  Act. 

*■  Partidpadon  of  State  fish  and  wUdHfe  agencies.  The  FWS  and  the  NMFS  have  issued 
a  policy  directive  to  their  staff  which  recognizes  that  State  fish  and  wildlife  agencies 
generally  have  authority  and  responsibility  for  protection  and  management  of  fish, 
wildlife  and  their  habitats,  unless  preempted  by  Federal  authority,  and  that  State 
authorities,  expertise  and  working  relationships  with  local  governments  and  landowners 
are  essential  to  achieving  the  goals  of  the  ESA.  The  policy  directive,  therefore,  requires 
that  State  expertise  and  information  be  used  in  pre-listing,  listing,  consultation,  recovery, 
and  conservation  planning.  It  further  requires  that  the  Services  encourage  the 
participation  of  State  agencies  in  the  development  and  implementation  of  recovery  plans. 
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^PadState  State  ^orts  to  retain  management  authority.  The  CONGRESS  should 
provide  a  State  with  opportunities  and  incentives  to  retain  its  jurisdiction  over  management 
of  a  threatened  or  endauigered  species  within  its  jurisdiction.  Specifically: 

To  encourage  states  to  prevent  the  need  to  protect  species  under  the  ESA, 

the  ESA  should  expliciUy  encourage  and  recognize  agreements  to  conserve 
a  species  within  a  state  among  all  appnapriate  jurisdictional  state  and 
federal  agencies.  If  a  state  has  ^yproved  such  a  conservation  agreement 
and  the  Secretary  determines  diat  it  will  remove  the  direats  to  die  species 
and  promote  its  recovery  within  the  state,  then  the  Secretary  should  be 
required  to  concur  with  the  agreement  and  suspend  die  consequences 
under  the  ESA  that  would  otherwise  result  from  a  final  decision  to  list  a 
species.  The  suspension  should  remain  in  place  as  long  as  the  terms  or 
goals  of  the  agreement  are  being  met  The  Secretary  should  be  authorized 
to  revoke  a  suspension  of  the  consequences  of  listing  if  the  Secretary  finds 
that  a  state  conservation  agreement  is  not  being  carried  out  in  accoixlance 
with  its  terms. 

Conservation  agreements  among  all  appropriate  state  and  federal  agencies 

within  a  state  should  be  reviewed  and  updated  on  a  r^ular  basis. 

— —  Each  appTopiizXe  federal  and  state  land  management  agency  that  signs  a 
conservation  agreement  to  remove  threats  to  a  species  and  promote  its 
recovery  should  be  required  to  ensure  that  its  acticms  are  consistent  with 
the  terms  of  diat  agreemoit 

Suspension  of  the  consequences  of  listing  a  species  pursuant  to  an 

approved  state  conservation  agreement  should  be  permitted  at  any  point 
before  or  after  a  final  listing  decision. 

*^  Special  consideration  of  StaU  sdentifie  information.  The  CONGRESS  should 
recognize  that  the  States  have  substantial  expertise  concerning  species  within  their 
jurisdiction  by  requiring  that  special  consideration  be  given  to  State  scientific  knowledge 
and  information  on  whedier  a  species  should  be  proposed  for  listing  under  the  standards 
of  the  ESA,  as  described  below: 

Petitions  should  be  sent  to  each  affiected  State  fish  and  wildlife  agency. 

If  a  State  fish  and  wildlife  agency  recommends  against  proposing  a  species 
for  listing  or  de-listing,  the  Secretary  should  be  required  to  accqit  that 
recommoidation  unless  the  Secretary  finds,  after  conducting  indqiendent 
scientific  peer  review,  that  the  listing  is  required  undo*  the  provisions  of 
the  ESA. 
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^Lead  State  role  on  recovery  planning.  The  CONGRESS  should  provide  States  the 
opportunity  to  assume  the  lead  responsibility  for  developing  recoveiy  plans  and  any 
component  implementation  agreements. 

In  those  cases  in  whidi  a  species'  lange  extends  beyond  the  boundaries  of 

a  single  state,  there  should  be  a  mechanism  to  ensure  participation  by  and 
coordination  with  each  affected  state  in  the  development  of  the  plan  for 
the  species'  recovery. 


The  Secretary  should  zppmve  a  state-developed  recovery  plan  unless  the 

Secretary  finds  that  it  is  not  adequate  to  meet  the  standards  of  the  ESA. 


►  Lead  State  role  on  non-federal  habitat  conservation.  Decisions  concerning  use  of  non- 
federal lands  should  be  made  to  the  extent  possible  by  state  and  local  governments. 
Therefore,  the  CONGRESS  should: 

Specifically  authorize  appropriate   State   agencies,   as   well   as   the 

Secretaries,  to  enter  into  voluntary  pre-listing  agreements  with  cooperating 
landowners  to  provide  assurances  that  further  conservation  measures 
would  not  be  required  of  the  landowners  should  a  species  subsequently  be 
listed.  Landowners  who  have  satisfactorily  demonstrated  that  they  will 
protect  candidate  species  or  the  significant  habitat  types  within  the  area 
covered  by  a  pre-listing  agreement  should  be  assured  that  they  will  not  be 
subjected  to  additional  obligations  to  protect  species  if  the  candidate 
species  or  additional  specific  species  not  covered  by  the  agreement  but 
depeadent  upon  the  same  protected  habitat  type  are  subsequently  listed 
under  the  ESA. 


Provide  a  State  with  the  opportunity  to  assume  responsibility  for  issuing 

permits  under  section  10(a)C2)  for  areas  within  the  State  which  have  been 
identified  for  such  assumption  in  an  ^>proved  recovery  plan  oir  for  which 
there  is  otherwise  an  approved  comprehensive,  habitat-based  state 
program. 

^Remove  obstacles  to  Fedeml/State/Tiribal  cooperation.  Federal,  state,  tribal  and  local 
governments  should  be  able  to  cooperate  and  fiilly  coordinate  their  actions  in  carrying 
out  the  ESA.  Specifically,  the  Seoetary  should  be  exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act  in  cooperating  and  coordinating  with  state,  tribal  or 
local  governments  in  carrying  out  the  ESA. 
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CONCLUSION 

This  reform  package  reflects  the  Administiation's  strmig  commitment  to  carry  out  the  ESA  in 
a  fair,  efficient  and  scientifically  sound  manner.  The  improvements  that  have  been  initii^tyjri  and 
the  legislative  action  recommended  build  on  the  existing  law  to  provide  effective  conservation 
of  threatened  and  endangered  species  and  fairness  to  people  through  innovative,  cooperative,  and 
comprehensive  approaches. 
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